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Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County 
of  San  Francisco,  for  the  periods  of  time  and  on  the  conditions  here- 
inafter provided,  by  the  judges  of  all  courts  situated  within  the  City 
and  County,  by  Municipal,  State  and  Federal  officers,  and  any 
member  of  the  State  Bar  in  good  standing  and  practicing  law  in  the 
City  and  County  of  San  Francisco.  Each  book  or  other  item  so 
borrowed  shall  be  returned  within  five  days  or  such  shorter  period  as 
the  Librarian  shall  require  for  books  of  special  character,  including 
books  constantly  in  use,  or  of  unusual  value.  The  Librarian  may,  in 
his  discretion,  grant  such  renewals  and  extensions  of  time  for  the 
return  of  books  as  he  may  deem  proper  under  the  particular  circum- 
stances and  to  the  best  interests  of  the  Library  and  its  patrons.  Books 
shall  not  be  bonowed  or  withdrawn  from  the  Library  by  the  general 
public  or  by  law  students  except  in  unusual  cases  of  extenuating 
circumstances  and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Library'  by  anyone  for  any  purpose  without  first  giving 
written  receipt  in  such  form  as  shall  be  prescribed  and  furnished  for 
the  purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial 
of  the  privilege  of  the  Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
book  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 
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To  the  Honorable  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit: 

JURISDICTIONAL  STATEMENT 

Jurisdiction  is  conferred  in  this  case  by  Sections 
1291,  1294,  Title  28,  U.  S.  Codes.  Rule  37  Rules  of 
Criminal  Procedure  for  the  District  Courts  of  the 
United  States. 

The  judgment  of  the  United  States  District  Court 
for  the  Southern  District  of  California,  Central  Divi- 
sion, was  rendered  on  April  13,  1951.  (R.  35).  Notice 
of  Appeal  was  filed  April  13,  1951.     (R.  39). 


2 
STATUTES  INVOLVED 

Title  18,  U.  S.  Code,  Section  207  (1946  Edition), 
as  follows : 

"§207.  (Criminal  Code,  section  117.)  Official 
accepting  bribe.  Whoever,  beins:  an  officer  of  the 
United  States,  or  a  person  acting  for  or  on  behalf 
of  the  United  States,  in  any  official  capacity,  un- 
der or  by  virtue  of  the  authority  of  any  depart- 
ment or  office  of  the  Govermiient  thereof ;  or  who- 
ever, beino,"  an  officer  or  person  acting  for  or  on 
behalf  of  either  House  of  Congress,  or  of  any  com- 
mittee of  either  House,  or  of  both  Houses  thereof, 
shall  ask,  accept,  or  receive  any  money,  or  any  con- 
tract, promise,  undertaking,  obligation,  gratuity, 
or  security  for  the  paj^nent  of  money,  or  for  the 
delivery  or  conveyance  of  anything  of  value,  with 
intent  to  have  his  decision  or  action  on  any  ques- 
tion, matter,  cause,  or  proceeding  which  may  at 
any  time  be  pending,  or  which  may  by  law  be 
brought  before  him  in  his  official  capacity,  or  in 
his  place  of  trust  or  profit,  influenced  thereby, 
shall  be  fined  not  more  than  three  times  the  amount 
of  money  or  value  of  the  thing  so  asked,  accepted, 
or  received,  and  imprisoned  not  more  than  three 
years;  and  shall,  moreover,  forfeit  his  office  or 
place  and  thereafter  be  forever  disqualified  from 
holding  any  office  of  honor,  trust,  or  profit  under 
the  Government  of  the  United  States.  (R,  S. 
§§5501,  5502;  Mar.  4,  1909,  c.  321,  §117,  35  Stat. 
1109.)" 


Title  18,  U.  S.  Code,  Section  202,  effectivie  Septem- 
ber ist,  1948  (New  Edition): 

*^§202.  Acceptance  or  solicitation  by  officer 
or  other  person. 

Whoever,  being  an  officer  or  employee  of,  or 
person  acting  for  or  on  behalf  of  the  United  States, 
in  an  official  capacity,  under  or  by  virtue  of  the 
authority  of  any  department  or  agency  thereof,  or 
an  officer  or  person  acting  for  or  on  behalf  of 
either  House  of  Congress,  or  of  any  committee  of 
either  House,  or  of  both  Houses  thereof,  asks,  ac- 
cepts, or  receives  any  money,  or  any  check,  order, 
contract,  promise,  undertaking  obligation,  gratuity, 
or  security  for  the  payment  of  money,  or  for  the 
delivery  or  conveyance  of  anything  of  value,  with 
intent  to  have  his  decision  or  action  on  any  ques- 
tion, matter,  cause,  or  proceeding  which  may  at 
any  time  be  pending,  or  which  may  by  law  be 
brought  before  him  in  his  official  capacity,  or  in 
his  place  of  trust  or  profit,  influenced  thereby, 
shall  be  fined  not  more  than  three  times  the  amount 
of  such  money  or  value  of  such  thing  or  impris- 
oned not  more  than  three  years,  or  both ;  and  shall 
forfeit  his  office  or  place  and  be  disqualified  from 
holding  any  office  of  honor,  trust,  or  profit  under 
the  United  States." 

Public  Law  129,  Housing  mid  Rent  Act  of  1947, 
haivs  of  80th  Congress — 1st  Session,  effective  July  1, 
1947,  Section  204  (1,  3  and  4)  : 

''(c)  The  Housing  Expediter  is  hereby  au- 
thorized and  directed  to  remove  any  or  all  maxi- 


mum  rents  before  this  title  [this  appendix]  ceases 
to  be  in  effect,  in  any  defense-rental  area  or  por- 
tion thereof  or  with  respect  to  any  class  of  housing 
accommodations  in  any  such  area  or  portion  there- 
of, if  in  his  judgment  the  need  for  continuing  max- 
imum rents  in  such  area  or  portion  thereof  or  with 
respect  to  such  class  of  housing  accommodations 
no  longer  exist,  due  to  sufficient  construction  of 
new  housing  accommodations  or  when  the  demand 
for  rental  housing  accommodations  has  been  other- 
wise reasonably  met.  The  Housing  Expediter  is 
further  authorized  and  directed  to  remove  maxi- 
miun  rents  for  any  or  all  luxury  housing  accommo- 
dations in  any  defense-rental  area  or  portion 
thereof,  if  in  his  judgiuent  such  action  would  re- 
sult in  the  creation  of  additional  rental  units  by 
conversion.  The  Housing  Expediter  shall  from 
time  to  time  make  surveys  with  a  view  to  carrying 
out  the  purpose  of  this  subsection  to  decontrol 
housing  accommodations  at  the  earliest  practicable 
time. 

"  (d)  The  Housing  Expediter  is  authorized  to 
issue  such  reg-ulations  and  orders,  consistent  with 
the  provisions  of  this  title,  as  he  may  deem  neces- 
sary to  carry  out  the  provisions  of  this  section  and 
section  202(c). 

"(e)  (1)  The  Housing  Expediter  is  author- 
ized and  directed  to  create  and,  if  necessary  con- 
tinue in  existence  until  the  termination  of  this  Act 
in  each  defense-rental  area  (whether  or  not  under 
Federal  rent  control)  or  such  portion  thereof  as  he 
may  designate,  local  advisory  boards.  The  Hous- 
ing Expediter  shall,  whenever  in  his  judgment 


there  is  need  therefor,  create  a  local  advisory  board 
in  any  part  of  an  area  desi^ated  under  the  pro- 
visions of  the  Emergency  Price  Control  Act  of 
1942,  as  amended  [50:Appx.  25],  prior  to  March  1, 
1947,  as  an  area  where  defense  activities  have  re- 
sulted or  threaten  to  result  in  an  increase  in  the 
rents  for  housing  accommodations  inconsistent 
with  the  purposes  of  such  Act,  in  which  maximum 
rents  were  not  being  regulated  under  such  Act  on 
March  1,  1947.  Each  such  board  shall  consist  of 
not  less  than  five  members  who  are  citizens  of  the 
area  and  who,  insofar  as  practicable,  as  a  group 
are  representative  of  the  affected  interests  in  the 
area,  to  be  appointed  by  the  Housing  Expediter, 
from  recommendations  made  by  the  respective 
Grovernors :  Provided,  That  in  any  case  where  the 
Governor  has  made  no  recommendations  for  orig- 
inal appointments  to  local  boards  or  appointments 
to  fill  vacancies,  within  thirty  days  after  request 
therefor  (subsequent  to  the  date  of  enactment  of 
the  Housing  and  Rent  Act  of  1948  [Mar.  30, 1948] ) 
from  the  Housing  Expediter,  the  Housing  Ex- 
pediter shall  without  such  recommendations  ap- 
point the  original  members  of  such  boards  or  such 
members  as  may  be  required  to  fill  vacancies. 
Nothing  in  the  foregoing  provisions  shall  require 
the  reappointment  of  present  members  of  local  ad- 
visory boards,  but  any  change  in  the  membership 
of  any  local  advisory  board  necessitated  by  this 
provision  shall  be  effectuated  as  promptly  as  may 
be  practicable.  Each  such  board  shall  have  suffi- 
cient members  to  enable  it  promptly  to  consider 
individual  adjustment  cases  commg  before  it  on 


which  the  board  shall  make  recommendations  to 
the  officials  administerins:  this  title  [this  appen- 
dix] within  its  area;  and  before  recommending 
any  such  adjustment  the  board  shall  give  notice  to 
the  parties  and  shall  hold  a  hearing  at  the  request 
of  either  pai-ty.  Upon  petition  by  a  representa- 
tive group  of  tenants  or  landlords,  the  board,  if  it 
finds  that  the  petition  is  substantial  in  character, 
shall  hold  a  public  hearing  in  accordance  with  the 
requirements  set  foi'th  in  paragraph  (4)  of  this 
subsection  on  any  of  the  matters  set  forth  in  sub- 
paragraphs (A)  and  (B)  of  this  paragraph.  Such 
hearing  shall  be  begun  within  thirty  days  after  the 
filing  of  such  petition,  and  shall  be  completed 
within  thirty  days  after  it  is  begun.  Should  the 
board  for  any  reason  fail  to  hold  such  hearing, 
the  Housing  Expediter,  upon  notice  of  that  fact 
given  by  such  group,  shall  (unless  he  finds  that  the 
petition  is  not  substantial  in  character)  hold  a  pub- 
lic hearing  in  like  manner  on  such  matters.  Such 
hearing  shall  be  begun  within  thirty  days  after  the 
giving  of  such  notice  by  such  group,  and  shall  be 
completed  within  thirty  days  after  it  is  begun.  If 
the  Housing  Expediter  finds  that  such  petition  is 
not  substantial  in  character,  such  group  may  file 
a  complaint  with  the  Emergency  Court  of  Appeals 
within  thirty  days  after  the  date  such  finding  is 
made.  Thereupon,  if  it  finds  that  the  Housing 
Expediter's  finding  is  not  in  accordance  with  law, 
the  Emergency  Court  of  Appeals  shall  have  juris- 
diction to  enter,  within  thirty  days  after  the  date 
of  filing  of  such  complaint,  an  order  directing  the 
Housing  Expediter  to  hold  such  hearing.     If  a 


hearing  is  held  by  either  the  board  or  the  Housing 
Expediter,  a  recommendation  by  the  board  or  de- 
cision by  the  Housing  Expediter,  as  the  case  may 
be,  on  the  merits  of  the  matter  shall  be  rendered 
within  thirty  days  from  the  date  of  completion  of 
such  hearing,  and  the  local  board  forthwith  shall 
forward  its  recommendation  to  the  Housing  Ex- 
pediter. Any  local  board  may  make  such  recom- 
mendations to  the  Housing  Expediter  as  it  deems 
advisable  with  respect  to  the  following  matters : 

(A)  Removal  of  any  or  all  maximum  rents 
in  the  area,  or  any  portion  thereof,  over  which  the 
local  board  has  jurisdiction,  or  with  respect  to  any 
class  of  housing  accommodations  within  such  area 
or  any  portion  thereof,  if  in  the  judgment  of  the 
local  board  the  need  for  continuing  maximum 
rents  in  such  area  or  portion  thereof  or  with  re- 
spect to  sucli  class  of  housing  accommodations  no 
longer  exists,  due  to  sufficient  construction  of  new 
housing  accommodations  or  when  the  demand  for 
rental  housing  accommodations  has  been  otherwise 
reasonably  met;  and 

(B)  Adjustments,  other  than  individual  ad- 
justments, in  maximum  rents  in  such  area  or  any 
portion  thereof  or  with  respect  to  any  class  of 
housing  accommodations  within  such  area  or  any 
portion  thereof,  deemed  by  the  local  board  to  be 
necessary  to  remove  harrships  or  to  correct  other 
inequities,  or  further  to  carry  out  the  purposes  and 
provisions  of  this  title  [this  appendix] ;  and 

(C)  Operations  generally  of  the  local  rent 
office  with  particular  reference  to  hardship  cases. 
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"(2)  The  Housing-  Expediter  shall  furnish 
the  local  boards  suitable  office  space,  stenographic 
assistance,  and  reporting  services  for  public  hear- 
ings (including  attendance  fees)  and  shall  make 
available  to  such  boards  any  records  and  other 
information  iii  the  possession  of  the  Housing  Ex- 
pediter with  respect  to  the  establishment  and  main- 
tenance of  maximum  rents  and  housing  accommo- 
dations in  the  respective  defense-rental  areas 
which  may  be  requested  by  such  boards. ' ' 

STATEMENT  OF  THE  FACTS 

The  defendant,  Monte  Cly,  was  a  real  estate  broker 
and  general  contractor  living  in  the  Bay  Area  making 
up  Venice,  Ocean  Park,  Santa  Monica  and  the  coun- 
try back  of  it.  He  had  been  residing  in  that  area 
around  20  years.  (R.  373).  As  a  real  estate  broker, 
he  was  familiar  with  the  rental  situation  in  and  about 
this  bay  area  since  1942. 

In  November  1947,  he  was  solicited  to  become  a 
Member  of  the  Board,  by  the  Supervisor  of  the  dis- 
trict, regarding  Rental  Controls.  (R.  375).  He  had  his 
own  offices  and  own  stenographic  force.  No  oath  of 
office  was  administered.  Cly  was  given  a  document 
called  an  ''Oath  of  Office"  which  he  signed  on  the  6th 
day  of  November,  1947,  (R.  Tr.,  240-241)  before  F.  C. 
Moeller,  Los  Angeles  Rent  Supervisory  Board  Liaison 
Officer.  It  does  not  appear  that  Mr.  Moeller  was  a 
person  authorized  to  take  or  sign  oaths  of  office  or 
induction.     It  was  stipulated  that  there  appears  on 
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Government  Ebchibit  14  for  identification  a  record  of 
an  Oath  of  Office  signed  by  the  defendant  Monte  Cly 
on  the  6th  day  of  November  as  the  date  that  he  took  the 
oath  of  office  and  is  signed  by  him.  (R.  Tr.,  239).  Theie 
was  no  provision  for  any  pay  by  the  Government.  The 
Board  met  twice  a  month  or  whenever  the  Secretaiy 
called  them.  Mr.  Hill  became  Chairman  of  the  Board 
in  January,  1948.  Himdreds  of  people  started  to  come 
to  the  Board  with  respect  to  their  rental  joroblems— 
about  60%  were  landlords  and  40%  tenants.  (R.  Tr., 
250).  The  Board  met  twice  a  month — ever}^  other 
Monday.  (R.  Tr.,  251)  down  at  Santee  Street  in  Los 
Angeles. 

The  Govermnent  produced  Mr.  Hill  as  its  witness. 
He  testified  that  the  Chairman  of  the  Board  Mr. 
Koepke,  gave  Mr.  Hill  a  number  of  forms,  Mr.  Hill 
asked  Mr.  Koepke  if  charges  could  be  made  for  services 
rendered  in  filling  in  the  forms  and  other  papers.  He 
commenced  to  do  that  (make  charges)  when  he  got  the 
green  lig'ht  from  the  boss.  (R.  Tr.,  255).  "Many 
persons  would  come  in  with,  say,  one  apartment  and 
say  they  lived  in  half  of  a  double  house.  No  charge 
was  made  for  that."  Several  hundred  were  made  out 
without  charges— at  least  90%.  (R.  Tr.,  256).  The 
charges  that  were  made  were  made  for  i^reliminar}^ 
observation,  for  the  work  that  was  done  in  preparing 
the  papers,  going  out  and  examming  the  properties,  etc. 
(R.  69).  It  was  not  the  duty  of  members  of  the  Board 
to  go  out  and  examine  the  property — that  was  done 
voluntarily  and  on  their  own  time.    (R.  269).    Reconi- 
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mendations  were  made  to  the  Housing  Expediter  who 
followed  no  recommendations  except  what  his  inspec- 
tors made.  The  Advisory  Board  simply  recommended 
a  certain  increase  and  if  the  Housing  Expediter  sent  his 
inspectors  out  and  if  they  didn't  like  the  looks  of  the 
property  and  they  thought  the  Board  was  out  of  line 
they  refused  the  increase.  (R.  271).  There  was  an 
arrangement  between  Mr.  Hill  and  Mr.  Cly  to  assist 
all  tenants  and  landlords  in  filling  out  their  papers. 
(R.  251).  They  began  making  a  charge  for  their  serv- 
ices shortly  after  the  work  load  became  very  heavy. 
(R.  251).  Before  making  the  charges  Mr.  Hill  dis- 
cussed it  with  Mr.  Cly  first  and  then  he  discussed  it 
with  Mr.  Koepke,  the  local  rent  area  director  for  the 
Housing  Expediter.  That  was  in  Jmie,  1948.  (R.  252). 
When  he  talked  to  Mr.  Koepke,  Mr.  Cly  was  there  and 
he  asked  Mr.  Koepke,  "Is  it  perfectly  all  right  to 
charge  for  time  and  service?",  and  Mr.  Koepke  said, 
*'Yes."  (R.  253-254).  The  case  against  Mr.  Hill  was 
dismissed.  (R.  244).  Mr.  Hill  and  Mr.  Cly  divided 
the  monies  received  in  half.  (R.  201).  As  a  member 
of  the  Board  neither  he  nor  Mr.  Cly  received  any 
salary.  Their  services  for  the  Government  were  gratui- 
tous. The  witness  was  asked  this  question  by  Govern- 
ment counsel,  "Mr.  Koepke,  the  Housing  Expediter,  or 
any  one  there,  did  he  authorize  you  to  make  charges 
for  your  services  to  landlords  or  tenants'?"  A.  "At 
one  time  we  asked  Mr.  Koepke.  Mr.  Cly  and  myself 
asked — said  that  we  had  a  lot  of  people  wanting  to  file 
papers,  etc.— and  what  should  we  do,  and  Mr.  Koepke 
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said,  *Why  charge  them  for  it,  of  course,  for  your  time 
and  trouble  in  coming-  down  here.'  "  Q.  ''Did  he  say 
how  much  to  charge?"   A.    "No."    (R.  216). 

Newspapers  carried  publicity  of  the  formini^  of  the 
Board  about  the  12th  of  January,  1947,  and  i)eople 
started  coming  to  his  house  and  to  his  office,  morning, 
noon  and  night.  (R.  376).  They  came  in  a  constant 
stream ;  even  during  the  night  a  lot  of  them  would  come 
to  his  house.  He  sent  them  to  the  proper  offices  and 
at  times  he  and  another  member  of  the  board  prepared 
papers  and  documents. 

Mr.  Cly  was  one  member  of  a  five-man  advisory 
board.  The  board  meetings  were  not  according  to  any 
set  schedule,  (R.  327)  but  Miss  June  Luscher  w^ould 
notify  the  Board  Members  when  an  accumulated 
amount  of  business  would  justify  a  meeting.  This 
would  result  from  the  landlords  or  tenants  applying 
for  hearings  by  the  Advisory  Board  of  their  applica- 
tions or  complaints  or  anything  that  they  wished 
brought  to  the  attention  of  the  Board.  There  was  a  regu- 
lar formal  application  they  filled  out  and  when  a  few  of 
those  would  gather  together,  then  we  would  notify  the 
Board  Members  to  come  in  and  go  into  it.  (R.  329).  The 
Board  Members  would  often  bring  in  cases  which  a^)- 
parently  had  been  brought  to  their  attention  by  indi- 
viduals directly,  and  they  would  bring  them  into  the 
meeting  themselves.  Mr.  Hill  and  Mr.  Cly  did  this  very 
often.  (R.  329).  The  board  consisted  of  five;  the 
quorum  was  three.  (R.  330).  Usually  Mr.  Hill  and 
Mr.  Cly  were  present.    If  there  were  only  three  present. 


12 

it  took  a  unanimous  vote  to  make  an  advisory  recom- 
mendation.   (R.  330). 

Miss  Luscher  would  handle  the  paper  work  and 
then  any  actual  final  orders  that  would  be  issued  would 
be  routed  to  the  proper  departments  for  their  exami- 
nation—the proper  department  to  where  recommenda- 
tions would  go.  If  the  Board  had  recommended  an  in- 
crease in  rent,  it  would  go  to  the  examining  depart- 
ment where  the  actual  orders  were  issued  and  then 
would  be  finally  sig-ned  by  the  Rent  Director,  Mr. 
Koepke.  (R.  331).  She  would  request  that  an  inspec- 
tor be  sent  out  to  a  certain  property. 

The  office  of  the  Inspector  was  at  Santee  Street. 
The  Board  Meetings  would  also  be  held  at  Santee 
Street,  in  Los  Angeles.  (R.  332). 

Herbert  A.  Frank  testified  that  he  was  a  consultant 
in  O.P.A.  matters  located  in  Santa  Monica.  He  had 
been  a  rent  inspector  for  the  O.P.A.  and  when  they 
closed  their  offices  he  went  into  business  for  himself 
as  a  rent  consultant.  He  prepared  petitions  for  land- 
lords and  things  like  that  and  charged  a  fee.    (R.  116). 

Mr.  Hill  was  a  witness  for  the  Government.  He  tes- 
tified that  the  making  of  charges  was  authorized  by 
Mr.  Koepke,  the  local  rent  area  officer  in  charge  for 
the  Housing  Expediter.  His  case  was  dismissed. 
Koepke  denied  he  gave  this  authority.     (R.  244). 

T/Z/r'/*/:'' 

Mr.  Cly  was  convicted  of  Counts' -0»e,  Four,  Five, 
Seven,  Eight,  Nine,  and  Eleven,  and  sentenced  to  18 
months  in  the  penitentiary  and  fined  on  Count  Three — 
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$150.00,  on  Court  Four— $750.00,  on  Count  Five— 
$900.00,  on  Count  Seven— $300.00,  on  Count  Eight— 
$270.00,  on  Count  Nine— $135.00,  and  on  County  Eleven 
—$50.00.    Total  fines:  $2,555.00. 

The  indictment  charged  that  on  November  6,  1947, 
Monte  Cly  signed  the  Oath  of  Office  as  a  member  of 
Rent  Supervisory  Board  No.  8  of  the  Los  Angeles  De- 
fense Rental  Area  and  continued  to  serve  as  a  Board 
Member  until  his  resignation  on  January  15, 1949.  The 
indictment  also  alleges  both  defendants  Cly  and  Hill 
were  duly  appointed  pursuant  to  Public  Law  129,  80th 
Congress,  cited  as  Housing  and  Rent  Act  of  1947,  ef- 
fective July  1,  1947,  Section  204(e)  (1)  thereof,  which 
authorized  and  directed  the  Housing  Expediter  to 
create  in  each  defense  rental  area,  or  such  portion 
thereof,  as  he  may  designate  thereof,  a  Local  Super- 
visory Board,  each  Board  to  consist  of  not  less  than 
five  members  to  be  appointed  by  the  Housing  Ex- 
pediter from  recommendations  made  by  the  respec- 
tive Governors.  It  also  alleged  that  said  Rental 
Advisory  Board  No.  8  in  Los  Angeles  Defense  Rental 
Area  was  duly  created  pursuant  to  said  Housing 
and  Rent  Act  of  1947.  The  functions  of  the  local 
boards  was  to  make  such  recommendations  to  the  Hous- 
ing Expediter  as  they  deemed  advisable  with,  respect 
to  decontrol  of  apartments,  housing  units,  and  rental 
property  within  the  Defense  Rental  Area,  and  to  take 
necessary  action  in  regard  to  the  decontrol  of  such 
units  or  the  increase  or  decrease  in  rent  as  the  Board 
considered  appropriate."  These  facts  were  alleged  in 
Count  I. 
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Count  Three,  on  which  appellant  was  convicted,  al- 
leged, that  on  December  6,  1948,  defendant  did  unlaw- 
fully and  in  violation  of  Title  18  U.  S.  Code  Section 
202  accept  and  receive  a  check  in  the  amount  of  $50.00 
from  ]\Ir.  and  Mrs.  Claude  W.  Chapman  with  the  intent 
that  their  action  would  be  influenced  thereby  in  fav- 
orably recommending  to  the  Housing  Expediter  that 
rent  increases  be  authorized  at  that  certain  property 
known  as  the  Montezuma  Apartments  at  407  Ocean 
Front  Walk,  Venice,  California,  this  heing  a  matter 
then,  pending  before  them  in  their  official  capacities/' 
Other  facts  essential  to  a  valid  indictment  and  set  out 
in  the  last  paragraph  of  Count  One  were  not  realleged 
on  the  counts  on  which  conviction  was  based,  but  were 
specifically  omitted. 

Each  of  the  counts  charged  transactions  with  dif- 
ferent names  and  different  addresses  in  identical  terms. 
Each  charged  that  the  matter  was  "thmv  pending  he- 
fore  them  in  their  official  capacities." 
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SPECIFICATION  OF  ERRORS 

The  appellant  specifies  the  following  errors  in  the 
record  of  the  trial  of  the  proceedings : 

1.  (a)  The  indictment  in  the  counts  on  which  con- 

viction was  had  fails  to  state  an  offense 
against  the  laws  of  the  United  States.  It 
fails  to  allege  that  they  "took"  the  oath  of 
office,  and  before  one  authorized  to  give  it. 
It  also  fails  to  state  in  such  counts  that  they 
duly  and  regularly  became  officers  of  the 
United  States  as  members  of  Rent  Advis- 
ory Board  No.  8  of  the  Los  Angeles  Defense 
Rental  Area. 
(b)  The  Public  Law  No.  129,  80th  Congress, 
cited  as  the  Housing  and  Rent  Act  of  1947, 
does  not  forbid  the  taking  of  money  for 
services  rendered  in  connection  with  the 
Housing  Act,  and  such  acceptance  of  money 
was  not  made  unlawful  by  the  act. 

2.  The  evidence  is  insufficient  to  support  the 
verdicts.  The  verdicts  are  contrary  to  the 
law  and  the  evidence. 

(a)  The  evidence  fails  to  show  that  the  defend- 
ant Monte  Cly  duly  and  regularly  actually 
became  a  member  of  the  Rent  Advisory 
Board  No.  8.  The  evidence  is  that  he  signed 
an  Oath  of  Office,  but  the  Oath  of  Office 
on  its  face  shows  that  it  was  not  signed  be- 
fore an  officer  duly  authorized  to  take  oaths 
of  office  or  that  he  was  ever  lawfully  given 
the  oath  of  office  and  inducted  as  a  lawful 
member  of  the  Ad^dsory  Board. 
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(b)  The  evidence  is  insufficient  to  show  that  the 
defendant  Cly  was  duly  appointed  pursuant 
to  the  provisions  of  Public  Law  129,  80th 
Congress,  and  in  the  maimer  prescribed  by 
law  for  such  appointment.  The  evidence 
shows  that  he  was  solicited  to  become  a  mem- 
ber of  the  Board  by  a  Supervisor. 

(c)  The  evidence  is  insufficient  to  show  that  any 
matters  in  which  monies  were  taken  ^^were 
matters  then  pending  hefore  Monte  Cly  m 
his  official  capacity  as  a  ^n&tnher  of  the  Rent 
Supervisory  Board."  Count  Three  alleges 
taking  $50.00  from  Mr.  and  Mrs.  Claude  W. 
Chapman,  and  that  the  matter  was  pending 
before  the  Board  and  its  members  in  their 
official  capacity.  The  evidence  fails  to 
show  that  the  matter  was  pending  before  the 
Board  in  its  official  capacity.  Count  Four 
charged  taking  $250.00  from  Mr.  and  Mrs. 
Harry  Neiditch,  which  was  not  shown  by  the 
evidence  to  be  pending  before  the  Board  in 
its  official  capacity.  Count  Five  charged 
the  taking  of  $300.00  from  Don  Greco,  which 
was  not  shown  by  the  evidence  to  be  pending 
before  him  in  his  official  capacity.  Count 
Seven  charged  the  taking  of  $100.00  from 
Norman  Westcoatt,  Executor,  which  was 
not  shown  by  the  evidence  to  be  a  matter 
then  pending  before  the  Board  in  their  of- 
ficial capacity.  Count  Eight  charged  the 
taking  of  $135.00  from  Mrs.  Mabel  Preston, 
which  was  a  matter  not  then  shown  by  the 
evidence  to  be  pending  before  the  Board  in 
its  official  capacity.    Count  Nine  alleged  the 
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taking  of  $50.00  from  Mrs.  Frances  Barker, 
which  was  a  matter  not  then  shown  by  the 
evidence  to  be  pending  before  the  Board  in 
its  official  capacity.  Count  Eleven  charged 
the  taking  of  $50.00  from  Mr.  and  Mrs. 
Frank  Cohen,  which  was  a  matter  not  then 
shown  by  the  evidence  to  be  ])ending  before 
the  Board  in  its  official  capacity. 

(d)  The  evidence  of  the  government  shows  af- 
firmatively any  lack  of  criminal  intent.  The 
government  is  bound  by  the  testimony  of  its 
witness  Mr.  Hill. 

(e)  The  evidence  is  lacking  in  proof  of  any 
criminal  intent. 

3.  The  Court  erred  in  admitting  testimony  of 
alleged  similar  transactions  regarding  Earl 
J.  Templeton  (R.  Tr.  90,  110)  over  objec- 
tions. 

4.  The  Court  erred  in  the  admission  and  ex- 
clusion of  evidence. 

5.  The  Court  erred  in  its  comments  to  the  jury 
on  the  facts  of  the  case.  The  comment  was 
one-sided  and  unfair  in  its  scope  and  vir- 
tually told  the  jury  to  convict.  It  added  to 
the  facts,  and  assumed  facts  not  proved  and 
destroyed  the  constitutional  privilege  of  the 
accused  to  testify  in  his  own  behalf  before 
the  jury  without  destruction  by  judges 
"comment.*' 

The  Court  erred  in  its  instructions  to  the  jury.  The 
instructions  were  confusing  on  the  essential  law  of  the 
case,  as  charged  in  the  indictment. 
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ARGUMENT 

I. 

THERE  IS  NO  PROOF  THAT  MONTE  CLY  WAS 
DULY  AND  REGULARLY  A  MEMBER  OF  THE 
RENT  CONTROL  BOARD  No.  8.  THE  EVI- 
DENCE IS  TO  THE  CONTRARY. 

1.  The  indictment  says  he  "signed"  the  oath  of 
office.  It  does  not  say  he  ''took"  it.  The  testimony 
shows  it  was  signed  before  a  liaison  officer  of  the  Rent 
Administration.  He  was  not  authorized  to  give  oaths 
of  office.  Title  5  Sections  U.  S.  C.  specify  who  may 
give  oaths  of  office.  The  liaison  officer  of  the  Housing 
Administration  is  not  one  of  them. 

2.  The  evidence  does  not  show  that  Cly  was  ' '  duly ' ' 
selected.  He  was  picked  by  the  "Supervisor"  of  the 
district  on  housing. 

3.  The  Act  gives  no  power  to  individuals,  but  only 
to  the  Board  to  make  recommendations  on  matters  of- 
ficially before  the  Board.  No  offense  is  charged  in 
charging  individual  action.  The  indictment  does  not 
charge  being  influenced  to  act  on  the  Board. 
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II. 

THE  EVIDENCE  IS  INSUFFICIENT  TO  SUPPORT 
THE  VERDICT.  THE  VERDICT  IS  CONTRARY 
TO  THE  LAW  AND  THE  EVIDENCE. 

At  the  outset  it  must  be  pointed  out  that  Housing 
and  Rent  Act  of  1947  contains  no  provision  either  for 
any  compensation  or  salaries  from  the  government  for 
members  of  the  Advisory  Board,  nor  for  reimburse- 
ment by  the  government  of  expenses.  Nor  does  the 
Act  forbid  any  member  of  the  Board  from  receiving 
private  compensation  for  incidental  services,  ^kiicaL 
work,  cost  of  gasoline  in  making  inspections,  etc.  The 
questions  then  in  this  case  narrow  down  to  the  follow- 
ing: 

1.  Was  there  a  matter  then  pending  before  the 
Board  in  its  official  capacity,  as  alleged  in  each  of  the 
counts  of  the  indictment'?    The  proof  fails  to  show  it. 

2.  Was  any  money  given  and  received  by  the  ai3- 
pellant  for  the  purpose  of  influencing  his  action  in 
any  such  matter  then  pending  before  them  in  their  offi- 
cial capacity  f    The  proof  fails  to  show  it. 

3.  Was  any  money  received  with  intent  that  his 
action  would  be  influenced  thereby  in  favorably  recom- 
mending certain  matters  to  the  Housing  Expediter? 

At  the  outset,  let  us  examine  some  applicable  law  in 
the  questions  involved.  Neither  count  three,  nor  any 
of  the  other  counts  of  which  the  appellant  was  con- 
victed charge  that  the  appellant  was  acting  in  his  offi- 
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cial  capacity  as  a  member  of  said  Bent  Advisory  Board 
Number  8.  This  allegation  was  presented  in  the  first 
count  of  the  indictment,  but  omitted  and  excepted  to 
in  all  of  the  other  counts  of  the  indictment.  This  ele- 
ment of  the  indictment  was  highly  essential  to  create  a 
public  offense,  because  various  goverimient  officials 
are  permitted  to  take  compensation  and  act  in  private 
capacities  although  holding  government  positions. 

It  is  well  known  to  this  court  that  at  the  last  two 
sessions  of  the  judicial  conference,  the  questions  of  the 
United  States  attorney  accepting  private  employment 
in  their  private  capacities  while  holding  government 
positions  has  been  a  subject  of  considerable  discussion. 
For  many  years  the  clerks  of  the  court  were  permitted 
to  take  additional  fees,  or  there  were  fees  reverted  to 
them  for  work  done  in  supervising  printing,  securing 
attorneys  as  members  of  the  bar,  and  other  matters. 
Men  who  hold  honorable  positions  cannot  be  denied 
comi^ensation  or  reimbursement  of  time  and  expense 
on  their  private  time.  They  are  not  acting  in  their 
official  capacity  when  their  time,  their  gasoline,  tele- 
phone;, stationery  and  other  features  of  service  are  ren- 
dered. 

In  the  instant  case,  the  men  received  no  compensa- 
tion on  the  Board.  Mr.  Cly  had  a  private  business  and 
private  offices  for  which  he  had  to  pay  rent,  telephone, 
stationery,  stenographic  service. 

The  announcement  of  the  formation  of  the  Board 
caused  hundreds  of  persons  to  come  to  his  office,  as 
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well  as  his  home,  keep  his  telephone  and  his  office  busy 
both  day  and  night. 

As  a  result  of  the  request  for  services,  filling  out 
forms,  doing  typewriting  work  and  many  other  clerical 
services,  Mr.  Hill,  the  chairman  of  the  Board,  asked 
Mr.  Koepke  if  it  was  all  right  to  charge  for  those  serv- 
ices. Mr.  Koepke  gave  his  consent,  according  to  Mr. 
Hill.  The  government  put  Mr.  Hill  on  and  they  are 
bound  by  his  testimony.  (R.  215,  R.  216) .  Mr.  Koepke 
said,  "Why,  charge  them  for  it,  of  course,  for  your 
time  and  trouble  in  coming  down  here.  (R.  216).  No 
charges  were  made  to  influence  anybody,  nor  were  they 
asked,  or  received  for  that  purpose. 

IN  NONE  OF  THE  COUNTS  UNDER  WHICH  CLY 
WAS  CONVICTED  WAS  THERE  ANY  EVI- 
DENCE THAT  ANY  OF  THE  MATTERS  WERE 
THEN  PENDING  BEFORE  THE  BOARD  OR  ITS 
MEMBERS  IN  ITS  OR  THEIR  OFFICIAL  CA- 
PACITY. 

We  challenge  the  government  to  show  any  evidence 
to  establish  that  any  of  these  matters  were  the)i  pend- 
ing before  the  Board  members  in  their  official  capac- 
ity.    Without  it  the  evidence  is  entirely  insufficient. 

Furthermore,  the  charge  as  framed  does  not  allege 
that  the  defendants  asked  or  received  the  money  for 
influencing  their  own  actions  as  a  member  of  the  Board, 
or  in  their  capacities  on  the  Board  in  influencing  their 
actions  to  make  a  favorable  recommendation  to  the 
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Housing-  Expediter.  But  action  before  the  Housing- 
Expediter  must  be  an  action  hy  the  Board,  not  their 
individual  action. 

In  none  of  the  counts  or  transactions  is  there  any 
substantial  evidence  that  the  appellant  Cly's  actions 
were  influenced  in  anywise  by  the  receipt  of  any  money. 

COUNT  III. 

INSUFFICIENCY  OF  THE  EVIDENCE  AS  TO 
EACH  COUNT 

Count  three  of  the  indictment  relates  to  a  trans- 
action on  December  6,  1948,  in  which  $50  was  received 
by  Mr.  Hill  from  Mr,  and  Mrs.  Claude  Chapman,  own- 
ers of  a  property  known  as  the  Montezuma  Apart- 
ments at  407  Ocean  Front  Walk,  Venice,  California. 
Mr.  Hill,  president  of  the  Board,  whose  case  was  dis- 
missed, came  to  his  apartment  twice.  (R.  22).  On 
December  6th,  prior  to  that  date,  he  didn't  have  any 
matter  pending  before  Advisory  Board  No.  8.  (R.  23). 
He  had  a  telephone  call.  Went  to  Mr.  Cly's  office  and 
Mr.  Cly  and  Mr.  Hill  were  there. 

Claude  C.  Chapman  had  dealings  with  Mr.  Hill. 
(R.  24).  He  brought  all  of  his  OPA  papers  to  the 
office.  He  was  asking  for  a  raise  of  rent.  (R.  24). 
He  had  not  made  any  application  to  the  Board.  He 
came  to  the  office  to  provide  those  papers  to  Mr.  Hill. 
Hill  said  the  office  would  make  out  the  papers.  He 
made  out  a  check  to  give  to  Mr.  Hill.     (R.  27).    $50. 
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Mr.  Hill  told  him  that  there;  had  to  be  papers  filled  and 
there  had  to  be  some  work  on  it.  Mr.  Hill  said  there 
ivould  be  quite  a  bit  of  tvork  on  the  pupers  and  it  ivould 
cost  $10  and  an  apmrtment  for  each  of  the  applications 
to  make  them  out.    (R.  28). 

Mr.  Hill  and  Mr.  Cly  were  members  of  the  Board  at 
that  time.  He  did  not  give  the  money  to  Mr.  Hill  or 
Mr.  Cl}^  to  bribe  them.  Payment  was  for  the  work. 
They  sadd  there  would  be  quite  a  bit  of  work  connected 
with  it,  or  something  to  that  effect.  (R.  31).  He  did 
it  on  account  of  they  said  they  could  get  quicker  results 
and  they  would  ha/ve  to  draiv  the  .papers  up  anyway 
and  the  apartment  house  association  more  than  UI.ely 
would  cliarge  me  something  for  drawing  the  papers  up 
and  I  eventually  gave  them  the  $50.  (R.  31).  After 
he  filled  out  the  papers  an  inspector  was  down  to  his 
place.  (R.  32).  He  did  not  appear  before  the  Board. 
At  no  time  did  it  occur  to  him  that  he  was  paying  Mr. 
Hill  for  his  influence  on  the  Board.  (R.  33).  Mr.  Cly 
was  not  there.  It  tvas  not  his  intention  to  give  the 
money  for  that  purpose.  (R.  34).  Mr.  Hill  iva-s  at  his 
apartment  four  or  five  times.  (R.  31).  The  testimony 
is,  thus,  insufficient ! 

(a)  To  show  that  any  matter  was  pending  before 
the  Board. 

(b)  That  money  was  asked  or  received  by  Cly  to 
influence  any  actions  or  that  Mr.  Cly's  actions  were 
in  an3^wise  influenced  to  make  any  recommendations 
to  the  Housing  Expediter  in  an  official  matter  then 
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pending  before  the  Board.  It  will  be  noted  that  nearly 
the  whole  transaction  was  conducted  by  Mr.  Hill  whose 
case  was  dismissed. 

The  indictment  charged  the  appellant  accepted  and 
received  a  check  in  the  amount  of  $50  from  Mr.  and 
Mrs.  Claude  Chapman.  The  sole  testimony  about  giv- 
ing you  the  check  was  that  his  wife  gave  it  to  Mr.  Hill. 
(R.  27). 

''Q.    You  gave  the  check  to  whom? 
A.    I  gave  the  check  to  Mr.  Hill,  I  think. 
Q.     You  think  you  gave  the  check  to  Mr.  Hill? 
A.    I  think  my  wdfe  gave  it  to  Mr.  Hill,  but  I 
am  not  sure  of  that."    (R.  27). 

The  proof  was  entirely  insufficient. 

(a)  That  Mr.  Cly  received  any  check. 

(b)  That  he  was  acting  in  any  special  capacity. 

(c)  That  any  matter  was  a  proceeding  which  was 
then  pending  before  him  in  any  official  capacity. 

(d)  That  it  was  given  with  the  intent  to  influence 
the  decision  or  action,  or  accepted  with  that  intent. 

J  udgment  of  acquittal  should  have  been  granted  at 
the  end  of  the  goveiTiment  case  on  the  motion  of  de- 
fense counsel  duly  made.    (R.  366,  R.  367). 
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COUNT  IV. 

As  to  count  four,  the  evidence  is  insufficient  for 
each  of  the  reasons  pointed  out  as  to  count  three  with 
the  additional  facts  shown  with  reference  to  count 
four  as  bein.^-  insufficient.  Count  four  charged  the 
acceptance  and  receiving  by  the  defendant,  Cly,  of  a 
check  in  the  amount  of  $250  from  Mr.  and  Mrs.  Harry 
Neiditch,  with  refercnice  to  recommending  favorably 
to  the  Housing  Expediter  that  rent  increases  be  au- 
thorized at  a  property  located  at  1341  Fourteenth 
Street,  Santa  Monica,  California.  Mr.  Neiditch  said 
that  he  did  not  have  any  occasion  to  contact  Mr.  Cly, 
that  he  contacted  Mr.  Hill.  (R.  69).  Never  talked  to 
Mr.  Cly.  (R.  70).  Mrs.  Neiditch  never  had  any  deal- 
ings with  Mr.  Cly.  (R.  71).  One  time  Mr.  Cly  walked 
through  the  office,  didn't  participate  in  any  conversa- 
tion. All  her  discussions  were  with  Mr.  Hill.  (R.  73). 
Mr.  Hill  at  no  time  testified  that  his  actions  were  in- 
fluenced or  that  he  influenced  Mr.  Cly's  actions,  or 
that  Mr.  Cly's  actions  were  ever  influenced  in  connec- 
tion with  any  matter  coming  before  him  with  reference 
to  this  property. 

The  evidence  therefore  does  not  show  Mr.  Cly  ever 
received  a  check. 

(a)  That  he  ever  received  a  check. 

(b)  That  any  matter  was  then  pending  before  him 
in  his  official  capacity. 

(c)  Or  that  he  was  acting  in  his  official  capacity. 
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(d)  Or  that  his  actions  were  in  any  way  influ- 
enced in  making  any  favorable  recommendations  with 
reference  to  the  Neiditch  matter.  Evidence  is  wholly 
insufficient  to  support  the  judgment. 

COUNT  V. 

As  to  count  five,  each  of  the  gromids  urged  as  to 
counts  three  and  four  are  reurged  here  with  the  addi- 
tional facts  as  follows: 

Count  five  alleged  that  the  defendants  accepted 
and  received  $300  in  cash  from  Don  Grreco  with  the 
intent  that  his  actions  would  thereby  be  influenced  in 
i'avorably  recommending  to  the  Housing  Expediter 
that  an  increase  be  authorized  at  that  property  located 
at  126  Palisades,  Santa  Monica,  California,  this  being 
a  matter  then  pending  before  him  in  his  official  capac- 
ity. Mr.  Grreco  testified  that  Mr.  Cly  came  over  to  his 
house  with  Mr.  Hill.  Never  had  any  contact  by  tele- 
phone or  otherwise  prior  to  that  visit  with  Mr.  Cly. 
Mr.  Hill  brought  him  over  (R.  169)  and  he  asked 
Mr.  Hill  what  he  thought  about  the  property  in  the 
presence  of  Mr.  Cly.  (R.  17).  Mr.  Cly  said  he  thought 
it  was  well  worth  the  raise  that  he  was  trying  to  get, 
that  he  wasn't  getting  enough  rent  for  the  bungalows 
there.  (R.  170).  Mr.  Cly  said,  "I  think  you  should 
be  able  to  get  a  raise  on  it  because  the  property  is  a 
nice  piece  of  property."  The  conversation  went  along 
the  line  that  the  property  was  well  worth  the  raise  and 
:\e  thought  that  Mr.  Greco  should  be  able  to  get  a  hun- 
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dred  or  a  hundred  and  twenty-five  dollars  and  made 
the  remark  he  didn't  want  that  much,  he  wanted  just 
a  reasonable  raise  and  he  said  they  would  help  him, 
and  at  the  conclusion  he  said  it  would  cost  Mr.  Greco 
some  expense  money.  Mr.  Greco  asked  him  how  much, 
and  he  said  it  would  aanount  to  $300,  both  for  paper 
and  expense  of  that  kind.  (R.  171).  He  said  he  paid 
Mr.  Cly  $300  in  cash.  He  didn't  know  Mr.  Cly  was  a 
member  of  the  Board.  (R.  172).  He  presumed  Mr. 
Hill  was,  he  didn  't  know  he  was.  He  thought  he  might 
have  something  to  do  with  it.  (R.  172).  Never  went 
to  their  offices,  didn't  have  any  further  contact  with 
him ;  he  never  saw  him  after  that  time.  He  got  an  in- 
crease per  bungalow,  but  he  never  used  that  increase 
on  the  tenants.  He  got  permission  to  raise  the  rent  $5. 
He  had  6  bungalows.  (R.  174).  He  didn't  have  any 
paper.  Quite  a  few  months  later,  probably  3  or  4  months 
later,  that  he  got  an  increase.  There  was  an  inspection 
made  of  his  premises.  Doesn't  remember  whether  it 
was  by  a  lady  or  gentleman.  That  was  after  this  meet- 
ing with  Mr.  Cly  and  Mr.  Hill.  (R.  175).  He  wasn't 
there  at  the  time  of  the  inspection.  Mr.  Hill  and  Mr. 
Cly  looked  over  the  premises  very  carefully  when  they 
first  came  there.  (R.  174).  He  had  known  Mr.  Hill 
for  some  time  prior  to  that  time,  Mr.  Greco  had  a  bar 
and  he  didn't  know  if  he  had  met  Mr.  Hill  at  the  bar 
or  not.  He  was  in  Mr.  Hill's  office  once  or  twice.  (R. 
176).  Had  a  little  office  and  printing  shop  in  Santa 
Monica.  (R.  176).  Didn't  know  where  Mr.  Cly's 
office  was.    Some  papers  were  prepared  and  he  brought 
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the  papers  down  signed.  (R.  177).  Were  brought  to 
Mr.  Hill.  He  thinks  Mr.  Hill  prepared  the  papers. 
(R.  177).  Nothing  was  ever  said  at  any  time  about 
influencing  the  actions  of  the  Board  with  relation  to 
the  rent  at  the  tune  of  the  payment  of  the  money.  (R. 
178).  At  no  time  did  he  have  in  mind  that  he  v^as  buy- 
ing the  favor  of  the  local  rent  board  in  connection  with 
his  application.  (R.  178).  He  had  no  idea  that  the 
matter  would  even  come  up  before  the  Board. 

He  didn't  know  that  Mr.  Cly  was  a  member  of  the 
Board.  He  didn't  know  whether  Mr.  Cly  had  the  in- 
fluence of  the  Board  and  he  wasn't  buying  any  in- 
fluence and  he  didn't  offer  him  a  bribe  for  any  in- 
fluence.    (Cal.  179). 

He  did  not  bribe  them  for  their  influence  and  that 
was  farthest  from  his  mind.  (R.  180).  Mr.  Hill  testi- 
fied that  he  went  over  to  Greco's  place  and  went 
through  all  the  apartments.  He  thinks  that  Mr.  Cly 
w^as  with  him  but  he  might  be  mistaken  on  that.  (R. 
189).  He  went  through  all  of  Greco's  apartments  and 
felt  that  the  man  w^as  justified  in  asking  for  his  increase 
because  he  had  a  beautiful  place  there.  Hill  filed 
papers  for  him  and  had  the  inspectors  come  out  and 
look  over  his  place.  They  permitted  him  an  increase  in 
the  rent  which  was  not  in  line  with  what  I  felt  he  de- 
served, but  I  felt  it  was  better  than  nothing.  (R.  189). 
The  matter  came  up  before  the  Board  and  tw^o  other 
members  of  the  Board  went  out  and  looked  over  the 
place  .  .  .  Mr.  O'Brien  and  Mr.  Smith.  (R.  190). 
They  asked  that  the  property  be  inspected.     $5.00  a 
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month  increase  was  reconunended  for  six  apartments. 
(R.  190).  Mr.  Hill  wrote  Koepke  protesting  that  there 
was  not  enough. 

The  matter  did  not  come  up  before  the  Board  until 
July.  Could  have  been  August  13th.  (R.  192).  When 
the  matter  came  up  before  the  Board  they  all  discussed 
it,  all  gave  their  ojjinions,  because  we  were  all  Santa 
Monica  people.  He  didn't  know  whether  it  went  to 
Mr.  Koepke,  but  supposed  it  went  into  his  hands,  but 
the  inspectors  went  out  and  they  in  turn  either  denied 
the  recommendation  or  concurred  in  it.  (R.  192). 
When  the  inspectors  went  out  Mr.  Hill  accompanied 
them  that  day.  (R.  192).  Recommendation  was  made 
for  a  $5  increase.  Mr.  Hill  thought  it  was  worth  con- 
siderably more.  $300  was  paid.  Mr.  Cly  got  some  of 
the  money.  (R.  193).  Mr.  Hill  said  he  knew  Mr.  Greco 
for  mauy  years  (R.  198)  and  Mr.  Greco  asked  if  there 
was  any  way  he  could  g'et  the  property  increase.  Thinks 
Mr.  Cly  was  with  him,  but  he  might  be  wrong.  He 
checked  comparable  rents  and  found  that  other  prop- 
erties not  nearly  as  nice  were  renting  for  considerably 
more,  so  he  told  Don  (Greco)  that  we  would  try  to  get 
him  an  increase.  Mr.  Hill  said  that  Greco  was  willing 
to  pay  for  our  time  and  trouble,  and  that  the  money 
represented  the  amomit  that  we  spent,  ''and  I  am  go- 
ing to  continue  to  use  the  singular. ' '  I  came  into  Los 
Angeles  and  I  looked  over  the  records  and  looked  over 
what  particular  properties  were  renting  for  and  he  was 
way  below  the  margin,  in  my  opinion,  especially  com- 
paring it  with  the  nice  place  he  has,  and  he  said  he  was 
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perfectly  willing  to  pay  us  for  our  time  and  trouble  in 
doing-  that.  When  we  filed  the  papers  for  him,  or  I 
filed  the  papers  for  him  (B.  199).  He  said  he  filled 
out  a  paper  that  was  a  long  drawn  out  thing,  answered 
all  the  questions,  etc.  (R.  199).  Mr.  Hill  prepared  the 
papers.  Mr.  Cly  has  the  real  estate  office  and  they 
used  Mr.  Cly's  office  in  connection  with  rent  advisory 
board  matters.  (R.  200).  At  the  time  the  money 
was  paid  he  knew  the  matter  would  come  up  before 
Ford  in  the  future.     (R.  199). 

Mr.  Hill  states  that  nothing  was  pending  before  the 
Board  (R.  199).  He  made  out  all  of  the  papers,  di- 
vided the  money,  half  to  Mr.  Cly  (R.  201)  Mr.  Hill  did 
all  of  the  typing  and  Mr.  Cly  when  they  first  found  out 
it  was  all  right  to  ask  for  their  expense  money,  etc.,  for 
doing'  this  work  (R.  202)  knew  of  client.  Mr.  Cly  de- 
nied he  was  present  when  Greco  paid  HiU  the  $300.  (R. 
499,  R.  500). 
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COUNT  VIl. 

Count  seven  charged  receiving  $100  in  cash  from 
Norman  Westcoatt,  executor  of  the  estate  of  Lily  Dil- 
lon, deceased,  regarding  a  property  located  at  1002 
Nowida  Place,  Venice,  California.  Mr.  Westcoatt  tes- 
tified that  on  November  20,  1948,  he  had  some  discus- 
sion with  Mr.  Hill  (R.  130)  at  Mr.  Cly's  office,  Mr. 
Cly  being  present.  Mr.  Cly  told  Mr.  Hill  to  go  out  and 
look  at  the  property,  and  from  that  time  on  Mr.  Hill 
wrote  the  letters  and  carried  on  the  business  with  him. 
(R.  131).  Mr.  Hill  first  came  out  and  looked  at  the 
property  and  there  were  so  many  different  forms  that 
had  to  be  filled  out  and  different  things,  and  it  was  so 
confusing  and  everything  else,  so  I  looked  at  the  Venice 
papers  and  read  about  the  Rent  Board,  and  that  is  how 
I  got  in  touch  with  the  office  down  there.  He  asked 
where  could  he  get  those  papers  filled  out  and  Mr.  Cly 
replied  that  Mr.  Hill  makes  out  these  papers  (R.  132). 
He  asked  how  much  it  would  cost  to  fill  out  these 
papers  as  he  was  leaving  to  go  out  of  to^^^l,  and  I 
asked  what  it  would  cost.  Mr.  Hill  knew  he  had  better 
go  over  and  look  at  the  property  and  that  is  when  Mr. 
Hill  came  over  and  made  out  the  papers,  and  I  asked 
Mr.  Hill  what  it  was  going  to  iiin  me.  He  at  no  time 
ever  discussed  the  matter  with  Mr.  Cly.  (R.  132,  133). 
He  paid  $100  in  cash  presumably  to  Mr.  Cly.  $100  ivas 
to  make  the  papers  out  for  the  eleven  units.  When 
Mr.  Hill  came  back,  Mr.  Westcoatt  said  there  is  so 
much  red  tape  with  these  letters  and  papers  and  the 
hardship  and  the  taxes  I  will  just  forget  about  it.  (R. 
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138) .  He  did  his  work  in  good  faith  and  Mr.  Westcoatt 
paid  him  for  it.  (R.  138).  All  that  was  said  in  that 
relation  to  the  matter  by  Mr.  Cly  was  ''Well,  we  will 
do  the  whole  job  for  $1(X),  so  I  paid  him."  (R.  130). 
The  dealings  were  almost  entirely  with  Mr.  Hill  (R. 
140)  who  was  told  definitely  and  specifically  that  the 
$100  ivas  for  services  in  connection  with  Mr.  Hill  pre- 
paring the  papers.  (R.  141)  There  was  no  discussion 
about  any  rent  increase  he  would  g'et.  He  did  not  ap- 
pear before  the  Board.  At  no  time  when  he  gave  the 
$100  did  he  have  in  mind  that  he  was  paying  for  the 
influence  of  Mr.  Cly  as  a  member  of  the  Bent  Advisory 
Board  No-  8  to  give  favorable  action  (R.  142)  nor  to 
influence  Mr.  Cly's  actions  as  a  member  of  the  Rent 
Control  Board  (R.  143).  He  did  not  know  at  the  time 
Mr.  Hill  or  Mr.  Cly  were  members  of  the  Advisory 
Board  (R.  144). 

This  evidence  was  entirely  insufficient  to  show  that 
any  money  was  asked  or  received  to  influence  his  ac- 
tions, or  that  any  matter  was  then  pending  before  Cly 
in  his  official  capacity. 
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COUNT  VIII. 

Count  eight  of  the  indictment  charged  Cly  with 
asking  and  receiving  $90  in  cash  from  Mrs.  Hazel 
Preston  with  intent  that  his  action  would  be  influenced 
thereby  in  favorably  recommending  to  the  Housing 
Expediter,  a  rent  increase  at  1423  -  19th  St.,  and  2840 
Santa  Monica  Blvd.,  543,  549  Lincoln  Blvd.,  Santa 
Monica,  Calif.  Francis  Barker  testified  regarding 
count  eight  (R.  153).  Mr.  Cly  introduced  her  to  Mr. 
Hill.  He  paid  $45  to  Mr.  Cly.  (R.  157).  $15  per  unit 
for  3  units.  He  asked  Mr.  Cly  what  the  $15  w^as  for 
and  it  was  for  the  paper  work  (R.  161).  He  didn't 
know  that  Mr.  Cly  was  a  mennher  of  the  Advisory  Board 
(R.  161).  It  was  her  idea  of  the  charge  for  the  paper 
work.  (R.  162).  She  had  papers  made  out,  never  at- 
tended any  Board  meetings.  Nothing  said  ivith  refer- 
ence to  influencing  Mr.  Cly  upon  the  outcome  of  the  ap- 
plication (R.  165).  It  was  purely  for  paper  work  as 
we  understood  it  (R.  165).  The  evidence  is  insufficient 
to  show  that  the  money  was  paid  to  influence  anybody 
for  making  a  favorable  recommendation  to  the  Housing 
Expediter,  or  that  there  was  any  matter  then  pending 
before  Mr.  Cly  in  his  official  capacity  or  otherwise,  or 
that  any  matter  was  then  pending  before  the  board. 
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COUNT  IX. 

In  connection  with  Count  nine  we  point  out  that  the 
evidence  i^^^^ufficient  upon  each  of  the  grounds  men- 
tioned in  connection  with  Count  3,  and  in  addition 
thereto,  we  point  out  the  following': 

That  Count  9  charges  the  receipt  of  $45.00  from 
Mrs.  Francis  Barker,  who  also  has  a  sister  by  the  name 
of  Mrs.  Preston,  the  Mrs.  Hazel  Preston  referred  to  in 
Count  8.  She  said  she  and  her  sister  were  handling 
the  transaction  at  the  time,  and  her  testimony,  as  set 
out  in  Count  8,  also  relates  to  Count  9. 

Mrs.  Murray  Spencer,  Geraldine  Spencer,  (R.  77) 
testified  as  to  count  8  that  she  had  a  conversation  with 
Mr.  Cly  over  the  telephone  and  asked  him  if  she  could 
see  him  and  told  him  that  she  had  the  deed  to  the  prop- 
erty— that  it  finally  had  been  vacated  and  she  was 
keeping  it  vacated  as  a  sort  of  one  man's  stand  against 
the  rental  ceiling,  that  she  had  it  vacated  for  six  months 
and  then  she  decided  to  redecorate  and  rent  it.  Mr. 
Hill  and  another  man  came  uj)  and  looked  at  the  place. 
(R.  80).  It  was  in  June  of  1948  that  she  went  down  to 
Mr.  Cly's  office,  she  saw  he  was  a  general  contractor 
and  he  was  on  the  Board,  and  felt  she  had  a  fine  story 
and  wanted  to  get  a  better  rental  before  she  put  it  on 
the  market  (R.  81).  She  knew  he  was  going  to  try  to 
help  her  get  a  better  deal  but  with  all  the  money  she 
had  spent  on  it  as  far  as  redecoration  could  be  used  as 
added  rental,  because  she  had  spent  a  lot  of  money  (R. 
82).     She  doesn't  remember  what  kind  of  arrange- 
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ments  she  made.  She  paid  him  $200.00,  and  thinks  her 
house  was  decontrolled  before  s/^e  gave  him  the  money, 
she  can't  remember  ivhen  she  gave  it  to  him.  (R.  83). 
She  couldn't  remember  whether  she  paid  the  money 
before  or  after  the  decontrol  (R.  86),  Mr.  Cly  never 
told  her  he  would  use  his  influence  as  a  member  of  the 
Board  to  get  her  house  decontrolled,  nothing  like  that 
intimated.  (R.  86).  If  the  $200.00  was  just  a  .gift  in 
services  rendered,  she  really  didn't  know.  (R.  87).  She 
never  believed  she  filed  an  application  with  the  Office 
of  the  Housing  Expediter  on  the  19th  of  June,  1948 
asking  that  her  property  be  decontrolled.  She  just 
signed  it  and  didn't  file  it.  She  signed  it  in  Mr.  Cly's 
office.  (R.  87).  It  was  prepared  by  someone  else  and 
handed  to  her  by  Mr.  Cly.  She  never  appem-ed  before 
the  rent  control  board.  The  copy  came  back  marked 
filed-  She  made  a  point  of  paying  cash  for  anything 
that  was  to  b(^  done  and  just  asked  for  a  receipt. 
(R.  89). 

The  evidence  is  insufficient  to  show  that  any  money 
was  askcd^  for  the  purpose  of  or  received  for  the  pur- 
pose of  influencing  any  official  action,  or  that  there 
was  any  matter  pending  before  the  Board. 
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COUNT  XI. 

Count  Eleven  charges  accepting  and  receiving  the 
sum  of  $50.00  from  Mr.  and  Mrs.  Frank  Cohen,  with 
the  intent  that  their  acts  would  be  influenced  thereby 
in  favorably  reconmiending  to  the  Housing  Expediter 
that  rent  increases  would  be  authorized  on  certain 
properties  located  at  209  and  209^  Club  House  Drive, 
Venice. 

Rose  Reubens,  who  was  formerly  Mrs.  Frank 
Cohen,  (R.  122)  testified  that  she  had  some  rental 
])ropert.y  in  Venice  located  at  209  and  209%  Club 
House  Avenue,  Venice.  She  didn't  know  whether  her 
husband  ever  discussed  their  property  with  Mr.  Cly. 
She  w^as  never  with  him  when  he  discussed  this  with 
Mr.  Cly.  He  subsequently  died,  on  October  19,  1950. 
(R.  124). 

The  evidence  fails  to  show  that  Mr.  Cly  accepted 
and  received  the  sum  of  $50.00  from  Mr.  and  Mrs. 
Frank  Cohen  with  the  intent  that  his  action  should  be 
influenced  favourably  recommending  to  the  Housing 
Expediter  that  rent  increases  be  authorized  at  209  and 
209i/'o  Clul)  House  Drive,  Venice.  There  is  no  evi- 
dence that  the  matter  was  then  pending  before  the 
board  in  its  official  capacity. 
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THE  COURT  ERRED  IN  THE  ADMISSION  OF  THE 
EVIDENCE  IN  THE  TRIAL  OF  THE  CASE 

Over  objection,  the  testimony  of  Earl  J.  Templeton 
was  admitted  to  show  intent  (R.  91).  His  testimony 
was  that  on  another  occasion,  the  exact  date  of  which 
he  couldn't  remember,  he  called  Mr.  Cly  in  regard  to 
his  property.  It  was  in  1948.  (R.  91).  It  was  Smiday 
evening.  He  was  to  meet  at  7:00  o'clock  at  Mr.  Hill's 
home.  When  he  arrived  nobody  was  at  the  house. 
After  a  while  they  got  there,  and  then  Mr.  Hill  and 
Mr-  Cly  and  he  sat  down  on  the  davenport,  all  together, 
discussed  an  OPA  folder,  and  either  Mr.  Hill  or  Mr. 
Cly  made  the  statement  when  he  started  ''Well,  we 
have  been  all  around  a  little."  He  said  "You  know 
how  business  is  done  .  .  .  the  boys  down  at  the 
OPA  office  have  to  live  too"  and  a  hundred  dollars 
was  suggested.  (R.  92).  That  was  all  that  was  said. 
He  never  did  pay  it.  (R.  94).  He  had  two  papers 
pending  before  the  OPA  Board  of  Decontrol.  (R  94). 
The  office  at  Santa  Monica  regarding  the  OPA  had 
been  closed  when  he  saw  Mr.  Hill  and  Mr.  Cly.  He 
went  to  Mr.  Cly  to  find  out  why  the  increase  in  occu- 
pancy had  not  been  allowed,  and  he  had  raised  his 
rent  from  $35  to  $50,  telling  his  tenants  he  was  going 
to  file  and  did  file  for  an  increase  in  rent.  (R.  98). 
It  was  sometime  after  Thanksgiving  in  1949.  He 
never  had  any  matter  pending  before  Advisory  Board 
No.  8.  (R.  99).  He  never  appeared  before  the  Board. 
(R.  100).    He  could  not  say  definitely  which  of  the 
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two  men  said  he  reported.     This  was  the  only  time 
lie  had  ever  seen  these  two  men.    (R.  101). 

A  motion  was  made  to  strike  the  evidence  at  the 
close  of  the  government  case.  (R.  363,  364).  The  Court, 
in  denying-  the  motion  to  strike,  said,  "If  the  jury  be- 
lieves his  testimony,  it  shows,  at  least,  that  Mr.  Cly  was 
susceptible  of  accepting  a  bribe."  Testimony  as  to 
similar  transactions  is  not  admissible  for  the  purpose 
of  showing  "at  least  that  Mr.  Cly  was  susceptible  of 
acceptmg  a  bribe." 

Where  the  charge  is  bribery  paid  with  specific  in- 
tent to  influence  a  specific  action,  testimony  as  to  a 
"similar"  offense  is  not  admissible,  for  it  would  per- 
n\it  conviction  of  one  charge  upon  proof  of  another  not 
alleged,  and  violates  due  process  of  la\v  guaranteed  by 
the  Fifth  Amendment. 

Cole  vs.  Arkansas,  333  U.  S.  196; 
De  Jonge  vs.  Oregon,  299  U.  S.  587. 

In  the  case  of  People  vs.  Glass,  158  Cal.  650,  the 
Supreme  Court  of  California  said: 

"Headnote  2:  The  law  would  not  have  per- 
mitted evidence  of  distinct  acts  even  to  show  a  for- 
mer bribery  of  Oakland  Supervisors.  Not  only  is 
the  prosecution  forbidden  to  show  a  former  dis- 
tmct  crime,  but  it  is  also  forbidden  to  prove  for- 
mer distinct  acts  short  of  crime,  the  tendency  of 
which  is  only  to  degrade  and  prejudice  the  defend- 
ant in  the  minds  of  the  jury."  In  that  case  the 
Court  said  in  discussing  the  case  at  length,  "It 
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would,  no  doubt,  have  made  most  potently  against 
this  defendant  in  the  minds  of  the  jurors  if,  for 
example,  it  could  have  been  shown  that  in  this 
separate  and  distinct  Oakland  transaction  he  had 
bribed  the  councilman  there.  But  no  one  has  been 
bold  enough  to  assert  that  such  evidence  would  be 
admissible,  and  the  decisions  of  every  court,  in- 
cluding' our  own,  are  a,c,ainst  its  admissibility.  Not 
only  is  the  prosecution  thus  forbidden  to  prove 
another  crime,  but  the  law  does  not  sanction  the 
introduction  of  evidence  falling-  short  of  crime  and 
designed  merely  to  degrade  and  prejudice  the  de- 
fendant in  the  minds  of  the  jury." 

This  case  clearly  and  fully  discusses  the  bad  effect 
of  permitting  evidence  of  the  character  allowed  in  the 
instant  case  to  be  introduced. 

In  the  case  of  People  vs.  V^^ashhwrn,  104  Cal.  App. 
662,  the  Court  specifically  held  that  evidence  of  an- 
other bribery  is  not  permissible  to  admit  a  separate 
offense. 

Only  in  certain  types  of  cases  where  the  issue  of 
plans,  schemes  and  designs  are  involved,  may  there  be 
proof  of  similar  transactions,  and  in  such  case,  the 
alleged  similar  transactions  must  establish  the  corpus 
delicti  of  the  similar  transaction  or  it  is  not  admissible 
in  any  event.  In  each  of  these  instances,  in  instant  case, 
each  and  all  of  these  requirements  were  missing.  The 
testimony,  therefore,  was  entirely  prejudicial,  since  it 
was  the  only  testimony  in  the  entire  record  which  in- 
dicated, as  the  court  expressed  it,  in  the  presence  of 
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the  jury  "That  Mr.  Cly  was  susceptible  of  accepting 
a  bribe."    (R.  64). 

The  Court's  comment  in  this  case  is  what  the  Su- 
preme Court  of  California  specifically  contended  as 
highly  prejudicial  in  its  opinion  in  People  vs.  Glass, 
158  Cal.  658. 

COURT'S  ERRONEOUS  RULING  IN  THE 
PRESENCE  OF  THE  JURY 

The  Court  said  in  the  presence  of  the  jury  after  a 
witness  had  testified  that  the  money  she  paid  was 
''I3urely  for  paper  work  as  we  understood  it."  (R.  165). 

"The  Court:  We  might  as  well  settle  that 
question  right  now,  and  this  is  a  comment  not  bind- 
ing upon  the  jury,  but  we  know  that  when  any- 
body is  in  the  govermnent  business,  we  do  not  have 
to  pay  them  a  fee  for  them  to  do  their  work. " 

Mr.  Shippey:    Now,  that  is  assuming    .     .     . 

The  Court:  It  is  certainly  miusual,  but  my 
comments  in  that  respect  are  not  binding  on  the 
jury.  You  are  to  settle  that  question.  I  don't 
want  to  hear  any  more  argTunent. 

Mr.  Shippey:  I'm  not  going  to  argue,  but  I 
am  going  to  ask  that  the  record  indicate  that  we 
take  an  exception  to  the  remarks  of  the  Court. 

The  Court:  You  don't  have  to  take  an  excep- 
tion, the  exception  is  automatic. 

Mr.  Shippey:  Yery  well.  Just  so  long  as  the 
record  reflects  our  feeling  in  the  matter,  that  is 
sufficient."     (R.  166). 


41 

This  was  a  prejudicial  statement  of  fact,  as  of  law, 
in  the  presence  of  the  jury.  Many  persons  in  the  gov- 
ernment service  receive  a  fee  for  them  to  do  their  work. 
Certain  statutes  have  been  set  up  specifi(;ally  permit- 
ting the  taking  of  fees,  for  instance,  for  the  taking  of 
an  oath  of  office,  notarial  work,  and  many  other  fea- 
tures of  government  service.  For  a  long  time  the 
Clerks  of  the  District  Courts  worked  on  a  fee  basis. 
The  United  States  Marshal's  office  still  works  on  a 
fee  basis  and  any  service  of  papers  by  the  Marshal  has 
to  be  paid  for  privately. 

ERRORS  IN  INSTRUCTIONS  GIVEN 

THE!  COURT  ALSO  ERRED  in  instructing  the 
jury  as  to  the  entire  statute  under  which  the  appellant 
was  prosecuted.     (R.  578),  as  follows: 

"Whoever,  being  an  officer  of  the  United 
•States,  or  a  person  acting  for  or  on  behalf  of  the 
United  States,  in  any  official  capacity,  under  or 
by  virtue  of  the  authority  of  any  department  or 
office  of  the  Government  thereof;  or  whoever, 
being  an  officer  or  person  acting  for  or  on  be- 
half of  either  House  of  Congress,  or  of  any  com- 
mittee of  either  house,  or  of  both  houses  thereof, 
shall  ask,  accept,  or  receive  any  money,  or  any 
contract,  promise,  undertaking,  obligation,  gra- 
tuity or  security  for  the  payment  of  money,  or  for 
the  delivery  or  conveyance  of  anything  of  value, 
with  intent  to  have  his  decision  or  action  on  any 
question,  matter,  cause,  or  proceedings  which  may 
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at  any  time  be  pending'  or  which  may  by  law  be 
brought  before  him  in  his  official  capacity,  or  in 
his  place  of  trust  or  profit,  influenced  thereby, 
shall  be  guilty  of  an  offense." 

The  instruction  regarding  the  statute  was  mislead- 
ing, since  the  indictment  only  charged  the  appellant 
with  accepting  or  receiving  money  with  the  intent  of 
having  his  decision  influenced  on  a  question  at  that 
tijiie  pendinij  before  him  in  his  official  capacity;  to 
charge  him  under  the  entire  statute  was  to  charge  him 
and  to  confuse  the  jury  on  the  charge  not  actually  con- 
tained in  the  indictment.  While  the  charge  of  the 
entire  statute  was  not  objected  by  counsel,  nevertheless, 
the  matter  went  to  the  very  heart  of  the  case,  and 
where  a  jury  has  not  been  properly  instructed  as  to 
the  law,  or  has  been  erroneously  instructed  regarding 
the  \?i\\  that  goes  to  the  very  heart  of  the  case  or  in  a 
misleading  fashion,  prejudicial  error  will  be  deemed 
committed  and  reexamined  on  the  plain  face  of  the 
record.    {Corson  v.  U.  S.,  147  Fed.  (2d)  437). 

In  Screws  vs.  The  United  States,  325  U.  S.  106-107, 
the  Court  says : 

"And  where  the  error  is  so  fundamental  as 
not  to  submit  to  the  jury  the  essential  ingredients 
of  the  only  offense  on  which  the  conviction  could 
rest,  we  think  it  is  necessary  to  take  notes  of  it  on 


our  own  motion. 


In  Corson  vs.  The  United  States,  the  Court  of  Ap- 
peals of  the  Ninth  Circuit,  147  F.  (2d)  437,  says  that 
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the  jury  must  be  properly  instructed  as  to  the  law  of 
the  case. 

Here  we  have  a  charge  not  made  by  the  indictment 
and  attempted  to  be  presented  to  the  jury  The  case 
was  tried  on  the  charge  not  made  by  the  indictment, 
as  there  was  no  proof  of  the  charges  actually  made  by 
the  indictment ;  therefore,  the  error  was  highly  preju- 
dicial. 

The  court  also  erroneously  instructed  the  jury  on 
the  statute  that  was  not  yet  passed.  The  court  read 
the  jury  the  later  statute  instead. 

ERROR  IN  COMMENTS  TO  THE  JURY 

In  Qiierda  v.  United  States,  289  U.  S.  466,  at  469, 
470,  the  Supreme  Court  pointed  out  that  the  privilege 
of  the  Judge  to  comment  on  the  facts  has  its  inherent 
limitations.  "His  discretion  is  not  arbitrary  and  un- 
controlled, but  judicial,  to  be  exercised  in  conformity 
with  the  standards  governing  the  judicial  office.  In 
commenting  upon  testimony  he  may  not  assume  the 
role  of  a  witness — ^he  may  analyze  and  desiccate  the 
evidence  but  he  may  not  either  distort  it  or  add  to  it. 
His  privilege  of  comment,  in  order  to  give  appropriate 
assistance  to  the  jury,  is  too  important  to  be  left  with 
the  safeguards  against  abuses.  The  influence  of  the 
trial  judge  on  the  jury  4s  necessarily  and  properly 
of  great  weight'  and  'his  slightest  word  or  intimation  is 
received  with  deference  and  may  be  controlling. '  This 
Court  has  accordingly  emphasized  the  duty  of  a  trial 
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judge  to  use  great  care  that  an  expression  of  opinion 
upon  the  evidence  'should  be  so  given  as  not  to  mislead, 
and  especially  that  it  should  not  be  one-sided'  that 
'deductions  and  theories  not  warranted  by  the  evidence 
should  be  studiously  avoided. '  He  may  not  judge  'upon 
a  supposed  or  conjectural  set  of  facts  of  which  no  evi- 
dence has  been  offered.'  'It  is  important  that  hostile 
conunent  of  the  Judge  should  not  render  vain  the 
privilege  of  accused  to  testify  in  his  own  behalf.'  " 

TRIAL  JUDGE  RENDERED  DEFENDANTS' 
DEFENSE  VOID 

Examined  in  this  light,  the  comments  of  the  trial 
judge  in  this  case  violated  all  of  these  fundamentals. 
The  trial  judge  told  the  jury,  "The  question  is,  did  they 
have  a  right  to  accept  a  bribe  because  it  required  work. ' ' 
(R.  570).  This  assmned  that  a  bribe  was  accepted, 
which  was  the  very  issue  that  the  jury  had  to  decide. 
The  Court  then  went  on  to  argue,  "Would  I  be  justi- 
fied because  I  don't  think  I  am  being  paid  enough  to 
accept  money  from  litigants  and  then  say  it  was  simply 
for  my  services  ?  "  "  They  say  they  were  only  supposed 
to  be  working  while  they  were  sitting  on  the  Board. 
Would  I  be  justified  in  accepting  money  as  an  attorney 
and  then  pass  upon  the  case  before  me  and  say  that  I 
was  accepting  the  money  as  services  and  not  as  a  bribe 
and  be  justified  in  doing  it?"  (R.  574).  We  think 
this  was  not  fair  comment.  The  Court  further  prac- 
tically told  the  jury  to  convict  the  defendants  on  Count 
5  and  then  if  they  convicted  the  defendants  on  Count  5 
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to  convict  on  the  other  counts.  The  Court  says,  (R. 
575)  "...  but  it  seems  to  me  the  outstanding  count  in 
this  indictment  is  the  Greco  case,  Count  No.  5.  What 
do  we  find  "i  $300  paid  to  these  men  and  their  advocat- 
ing the  matter  before  the  Board.  As  their  advocate 
they  were  accepting  money  to  advocate  his  cause  and 
you  can't  spell  anything  else  out  of  it."  We  find  noth- 
ing that  commented  favorably  in  behalf  of  the  defend- 
ant or  lined  up  his  position.  The  trial  judge  also  made 
some  misstatement  of  facts  in  his  comments  which  were 
unsupported  by  evidence.  The  Court  said,  "In  the 
first  place  there  is  no  dispute  that  we  have  one  man 
here  who  has  taken  mi  oath  of  office."  This  is  con- 
tradicted by  the  record  and  by  the  indictment  itself 
which  says  that  an  oath  was  signed,  and  it  does  not  ap- 
pear from  the  evidence  that  it  was  signed  before  any 
official  authorized  to  give  it.  The  trial  court  also  said 
in  its  comments,  "And  then  we  have  evidence,  un- 
disputed evidence  that  charges  were  made  and  the  only 
dispute  between  the  parties  is  whether  this  money 
was  paid  with  the  intent  to  influence  his  decision  or 
action  on  any  question  pending  before  the  advisory 
board.  Was  that  the  purpose?  There  is  no  question 
here  as  to  that."  This  was  not  the  issue  before  the 
jury  at  all  as  to  whether  this  man  was  paid  with  the 
intent  to  influence  the  Court's  decision,  but  was  asked 
and  received  for  the  purpose  of  influencing  his  deci- 
sion on  a  matter  pending  before  him.  The  statement 
of  the  Court  clearly  misstated  the  issues  before  the  jury 
to  the  appellant's  prejudice.  (R.  571).  Nor  was  the 
question  as  stated  again  by  the  Court  on  page  574.    The 
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question  is,  did  they  have  a  right  to  accept  the  bribe 
because  it  required  work  ?  That  was  not  the  question 
before  the  jury  at  all,  and  it  was  a  misstatement  of  the 
issues  before  the  jury  to  the  extreme  prejudice  of  the 
appellant. 

THE  TRIAL  COURT  PREJUDICIALLY  ERRED  IN 
ITS  COMMENTS  ON  THE  FACTS  OF  THE  CASE 
TO  THE  JURY. 

In  the  Federal  Court  the  Judge  charged  the  jury 
regarding  the  facts  of  tlie  case  and  comanented  on  the 
evidence.  Such  comments  are  regarded  as  a  part  of 
the  trial  judge's  charge.  The  rule  regarding  such  a 
charge  is  that  it  must  be  fair  and  impartial  to  both 
sides,  and  analyze  the  evidence  from  the  standpoint 
of  both  sides.  The  charge  which  is  one-sided,  or  which 
is  not  fair  and  impartial  Adolates  this  fundamental 
rule. 

It  cannot  be  said  that  the  following  conmients  of 
the  Judge  were  a  fair  and  impartial  charge  to  the  jury. 
The  court  said  to  the  jury  ''In  the  first  place  there  is 
no  dispute  that  we  have  one  man  here  who  has  taken 
(misstatment  of  fact)  an  oath  of  office,  to  faithfully 
perform  his  duties  as  a  member  of  the  Rent  Advisory 
Board.  It  was  also  contained  in  tJmt  same  statement 
that  he  was  to  perform  those  services  without  any 
charge."  There  is  nothing  in  the  statement  of  his  oath 
that  he  was  to  perform  any  services  without  any  charge. 
There  is  no  statement  in  the  statute  forbidding'  a  charore 
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for  services  other  tluiii  to  the  government  of  the  United 
States. 

The  court  further  said  "Notwithstanding,  this  in- 
dividual agreed  to  miake  no  charges,  he  nevertheless 
did."  (R.  71).  We  find  nowhere  in  the  records  of 
this  case  nor  in  the  statutes  that  Cly  agreed  to  make 
no  charges  to  private  persons.  The  statute  is  certainly 
silent,  on  whether  there  could  be  reimbursement  for 
expenses,  stenographic  labor  and  other  appurtenances 
attached  to  the  same  for  typing  and  copying  any  docu- 
ments. Even  in  court  it  is  expected  that  the  party  who 
receives  the  benefits  will  pay  for  it.  There  is  nothing 
in  the  law  which  justifies  the  Trial  Court's  comments 
to  the  jury  in  this  respect. 

It  appears  that  the  case  against  Hill  was  dismissed 
and  against  Cly  Avas  prosecuted.  The  Court  took  occa- 
sion to  comment  and  debate  with  defense  counsel  on 
this  matter.  Whether  one  defendant  could  be  con- 
victed of  accepting  a  check  when  the  other  defendant 
accepted  it,  and  had  his  case  dismissed  was  a  question 
for  the  jury  to  decide  and  not  for  the  court  to  argTie 
that  it  did  not  make  any  difference. 

The  Court  further  says  that  considerable  point  was 
made  that  Mr.  Koepke  authorized  the  defendant  and 
Mr.  Hill,  formerly  the  defendant,  to  make  this  charge. 
The  Court  said:  "Neither  Mr.  Koepke,  nor  anybod}^ 
else,  could  authorize  this  defendant  to  violate  the  law. ' ' 
That  assumes  that  the  law  forbids  making  a  charge. 
We  find  nothing  in  the  law  that  forbade  making  a 
charge,  we  only  question  whether  the  charge  was  for 
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the  purpose  of  influencmg  official  action.  We  think 
it  was  error  for  the  Court  to  assume  that  it  was  a  viola- 
tion of  the  law,  the  very  fact  in  dispute. 

The  Court  further  says  that  both  Mr.  Hill  and  Mr. 
Cly  testified  that  Mr.  Koepke  told  him  that — and  it  is 
a  question  of  fact  for  you  to  determine — did  he  tell 
them  thaf?  Does  their  conduct  indicate  that  he  told 
him  that  ?  They  testified  he  did,  and  that  Mr.  Koepke 
denied  it  and  he  fired  them  for  it.  And  did  Mr.  Cly 
get  mad  about  it?  No.  He  writes  him  a  letter  and 
says,  "Dear  Ben:  I  tender  my  resignation,  and,  in 
effect,  he  said  that  the  contracting  business  is  picking 
up."  Does  that  indicate  that  a  man  has  been  accused 
of  wrong-doing  and  resented  it  ?  This  is  not  fair  com- 
ment on  the  evidence,  it  is  an  argument  in  answer  to 
defense  comisel's  argument.  Then  the  Court  contin- 
ued to  say  that  they  were  amateurs.  That  is  another 
defense  for  them,  they  are  amateurs.  There  is  always 
an  amateur  in  a  crime.  There  is  always  a  first  offense, 
but  that  is  no  excuse.  That  may  be  a  pleading  for 
leniency  and  also  for  your  sympathy.  The  question  is, 
did  they  have  a  right  to  accept  a  bribe  because  it  re- 
quired work?  Would  I  be  justified  because  I  don't 
think  I  am  getting  paid  enough  to  accept  money  from 
litigants  and  then  say  it  was  simply  for  my  services'?" 

We  respectfully  submit  this  as  an  unfair  comment 
of  prosecution's  argument. 

The  comments  on  the  evidence  were  one-sided  and 
suggested  the  defendants  as  having  possibly  committed 
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another  crime,  was  argumentative  in  favor  of  the  pros- 
ecution, and  the  judge  told  them  that  defendant's  argu- 
ment was  no  defense.  The  judge  further  told  them  that 
if  the  jury  didn't  think  that  the  defendant  was  gnailty 
on  Coimt  Five,  then  they  should  acquit  the  defendant 
of  all  the  other  counts.  Put  it  in  reverse  of  this,  if  they 
thought  the  defendant  was  guilty  of  Count  Five,  they 
should  find  him  guilty  of  the  other  counts. 

The  Court  said  if  there  is  any  count  in  the  indict- 
ment the  defendant  is  guilty  of,  it  is  certainly  Count 
Five,  providing,  of  course,  there  was  found  there  an 
attempt  to  accept  money  to  influence  his  conduct  as  a 
member  of  that  Board.  Strictly  speaking,  he  was  not 
charged  with  intent  to  accept  money  to  influence  his 
conduct  as  a  member  of  the  Board  in  advising  the 
Housing  Expediter.  That  part  of  the  instructions  vir- 
tually told  the  jury  to  find  the  defendant  guilty. 

There  was  no  analysis  of  the  evidence  in  favor  of  the 
defendant,  as  is  required  by  the  decisions  on  comments, 
Judge  to  the  jury. 

These  "comments"  virtually  deprived  the  defend- 
ant of  trial  by  jury  and  took  from  him  the  priAdlege  of 
testifying  before  a  jury  and  having  the  jury  pass  upon 
his  innocence  or  guilt. 

For  which  errors  we  pray  for  reversal. 

Respectfully  submitted, 

MORRIS  LAVINE 

Attorney  for  Appellant. 
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No.  12968. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Monte  Cly, 

Appellatit, 

vs. 

United  States  of  America, 

Appellee. 


BRIEF  FOR  APPELLEE. 


Preliminary  Statement. 

This  is  an  appeal  from  a  judgment  of  the  United  States 
District  Court  for  the  Southern  District  of  CaHfornia, 
Central  Division,  entered  April  13,  1951,  by  which  the 
appellant  was  adjudged  guilty  of  the  offense  of  bribery 
after  return  by  a  jury  of  a  verdict  of  guilty  as  to  Counts 
Three,  Four,  Five,  Seven,  Eight,  Nine  and  Eleven.^ 
Appellant  was  charged  in  Counts  Five  and  Eleven  with  a 
violation  of  18  U.  S.  C.  (1946  Edition),  Section  207  [Clk. 
Tr.  6,  9],  and  in  Counts  Three,  Four,  Seven,  Eight  and 
Nine  with  a  violation  of  18  U.  S.  C.  (new  Edition),  Sec- 
tion 202  [Clk.  Tr.  4,  5,  7,  8].     The  District  Court  sen- 


^Clerk's  Transcript  (hereinafter  referred  to  as  Clk.  Tr.),  p.  37. 
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tenced  the  api^ellant  to  eighteen  months  in  a  penitentiary 
as  to  each  of  said  counts,  to  run  concurrently  [Clk.  Tr.  37 
and  38].  In  addition,  fines  in  varying  amounts  were  as- 
sessed as  to  each  of  said  counts,  but  appellant  is  not  to 
stand  committed  for  failure  to  pay  said  fines. 

Notice  of  appeal  to  this  court  was  filed  by  appellant  on 
April  13,  1951  [Clk.  Tr.  39  and  40]. 

Jurisdictional  Statement. 

A.     The    District    Court    had    jurisdiction    to    try    the 
oflfenses^  committed  prior  to  September  1,  1948,  under: 

18  U.  S.  C,  Sec.  546'  (Mar.  4,  1909,  Chap.  321,  Sec. 
340,  35  Stat.  1153),  which  provides  as  follows: 

"The  crimes  and  offenses  defined  in  this  title  shall 
be  cognizable  in  the  district  courts  of  the  United 
States  as  prescribed  in  Section  41  of  Title  28." 

And  under : 

28  U.  S.  C,  Sec.  41,  Subdiv.  2  (Mar.  3,  1911,  Chap. 
231,  Sec.  24,  36  Stat.  1091)  which  provides  as  follows: 

''Original  Jurisdiction.  The  district  courts  shall 
have  original  jurisdiction  as  follows: 

n\   *     *     * 

(2)  Crimes  and  offenses.  Second.  Of  all  crimes 
and  offenses  cognizable  under  the  authority  of  the 
United  States." 


^Of  bribery,  see  Appendix  C  for  the  bribery  statutes  involved. 

^All  references  in  this  brief  to  18  U.  S.  C.  and  28  U.  S.  C,  ex- 
cept where  otherwise  indicated,  are  to  the  old  edition,  i.  e.,  to  the 
1940  edition  preceding  (new)  title  18  and  (new)  title  28,  each  of 
which  became  effective  September  1,  1948. 
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B.  The  District  Court  had  jurisdiction  to  try  the  of- 
fenses committed  subsequent  to  September  1,  1948  under 
(new)  18  U.  S.  C,  Sec.  3231,  which  provides  as  follows: 

"The  district  courts  of  the  United  States  shall  have 
the  original  jurisdiction,  exclusive  of  the  courts  of 
the  States,  of  all  offenses  against  the  laws  of  the 
United  States. 

Nothing  in  this  title  shall  be  held  to  take  away  or 
impair  the  jurisdiction  of  the  courts  of  the  several 
States  under  the  laws  thereof.  June  25,  1948,  c.  645, 
62  Stat.  826." 

C.  This  Court  has  jurisdiction  of  the  appeal  under 
(new)  28  U.  S.  C,  Sec.  1291  (June  25,  1948,  Chap.  646, 
62  Stat.  929),  which  provides  as  follows: 

''Fhml  Decisions  of  District  Courts. 

The  courts  of  appeals  shall  have  jurisdiction  of  ap- 
peals from  all  final  decisions  of  the  District  Courts 
of  the  United  States,  *  *  *  except  where  a  direct 
review  may  be  had  in  the  Supreme  Court." 

And  under  (new)  28  U.  S.  C,  Sec.   1294,  Subdiv.   (4), 
which  provides  in  pertinent  part  as  follows : 

"Circuits  in  zvhich  decisions  reviewable. 

Appeals  from  reviewable  decisions  of  the  district 
and  territorial  courts  shall  be  taken  to  the  courts  of 
appeals  as  follows: 

(1)  From  a  district  court  of  the  United  States  to 
the  court  of  appeals  for  the  circuit  embracing  the 
district." 
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Statement  of  the  Case. 

A.     General  Background  Facts. 

The  appellee  contraverts  the  appellant's  opening  state- 
ment of  the  case'  for  the  reason  that  it  is  argumentative, 
interpretative,  incomplete  and  the  facts  set  forth  are  put  in 
the  light  most  favorable  to  the  appellant.  Some  of  the 
alleged  facts  therein  recited  are  contrary  to  the  finding  of 
the  jury.  There  will  be  no  attempt  by  appellee  to  argue 
the  case  in  any  portion  of  this  brief,  except  that  portion 
devoted  to  argument.  The  following  summary  of  the  evi- 
dence pertinent  to  the  questions  before  this  court  is  sub- 
mitted as  a  more  objective  synopsis. 

The  indictment  filed  in  this  case  on  August  10,  1950, 
jointly  charged  Monte  Cly  and  Lindsey  T.  Hill  in  four- 
teen counts  with  a  violation  of  Sections  18  U.  S.  C.  207 
and  (new)  18  U.  S.  C.  202,  officials  asking  and  accepting 
bribes.  In  February,  1951,  the  case  against  defendant 
Hill  was  dismissed  by  the  District  Court  on  motion  of  the 
Government   [Rep.  Tr.  244]. 

The  appellant  Monte  Cly  was  a  resident  of  the  Bay 
Area,  and  for  twenty  years  had  been  in  the  real  estate  and 
general  contracting  business  in  that  section.^  The  juris- 
diction of  Rent  Advisory  Board  No.  8  included  that  coastal 
section  of  Los  Angeles  County  known  as  the  Bay  Area 
[Rep.  Tr.  187,  see  Map,  Plaintiff's  Exhibit  11]'  and  there 
were  approximately  75,000  rental  units  in  this  area  [Rep. 
Tr.  312].     Cly  maintained  a  real  estate  and  general  con- 


^ Appellant's    Opening    Brief     (hereinafter    referred    to    as    App. 
O.  B.),  pp.  8-14,  incl. 

^Reporter's  Transcript  (hereinafter  referred  to  as  Rep.  Tr.),  pp. 
372,  373. 

^Plaintiff's  Exhibits  will  hereinafter  be  referred  to  as  Ptf's  Ex. 
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trading  office  at  7)2  Avenue  17,  Venice,  California.  Ap- 
pellant and  Lindsey  T.  Hill  used  this  office  in  connection 
with  rent  advisory  matters  [Rep.  Tr.  200,  463]. 

On  November  6,  1947,  Cly  signed  the  Oath  of  Office  as 
a  member  of  Rent  Advisory  Board  No.  8,  Los  Angeles 
Defense  Rental  Area,  and  at  the  trial  both  sides  stipulated 
to  the  fact  that  Cly  took  the  Oath  of  Office  and  signed  it 
on  November  6,  1947  [Rep.  Tr.  239,  445;  see  Oath  of 
Office  inPtf's  Ex.  14]. 

In  November,  1947,  four  members  of  the  Advisory 
Board  No.  8  had  been  appointed  but  the  Board  could  not 
function  until  it  had  five  members  so  Hill  was  appointed 
[Rep.  Tr.  462].  The  full  membership  of  Advisory  Board 
No.  8  included  Lindsey  T.  Hill,  Monte  Cly,  Mr.  O'Brien, 
Mrs.  Smith  and  Mrs.  Wilke  [Rep.  Tr.  185,  389,  390]. 
Hill  took  his  oath  of  office  on  January  12,  1948  [Rep.  Tr. 
183,  238;  see  Oath  of  Office  in  Ptf's  Ex.  14].  Hill  im- 
mediately became  Chairman  of  this  Board  [Rep.  Tr.  250] 
and  the  Board  organized  for  business  about  the  12th  of 
January,  1948  [Rep.  Tr.  376,  394]. 

The  Board  usually  held  a  meeting  once  every  two  weeks 
[Rep.  Tr.  184]  and  this  meeting  was  held  at  the  Area 
Rent  Office,  1206  Santee  Street,  Los  Angeles  [Rep.  Tr. 
185,  350].  The  only  persons  present  at  the  Board  meet- 
ings were  the  members  and  the  Secretary,  Mrs.  June 
Luscher  [Rep.  Tr.  185,  186].  Outsiders,  such  as  tenants 
and  landlords,  were  not  allowed  at  the  meetings  and  Hill 
testified,  "I  think  during  the  entire  period  of  time  only  two 
came  in  protesting,  but  they  weren't  allowed  at  the  meet- 
ings."    [Rep.  Tr.  186]. 

The  advisory  board  members  served  without  compensa- 
tion [Rep.  Tr.  303]  and  both  Hill  and  Cly  knew  this 
[Rep.    Tr.    215.]      The    only   provision    for    payment    of 


money  to  them  was  for  mileage  and  per  diem  whenever 
they  were  away  from  their  official  station  overnight  [Rep. 
Tr.  306].  The  boards  were  provided  with  a  secretary- 
stenographer  who  was  employed  by  the  Area  Rent  Direc- 
tor in  Los  Angeles,  but  who  was  always  available  to  board 
members  [Rep.  Tr.  214,  304].  Mrs.  June  Luscher  was 
the  secretary  of  all  twelve  advisory  boards  in  Los  Angeles 
County,  including  Advisory  Board  No.  8  [Rep.  Tr.  312, 
344]. 

The  duties  of  the  secretary  consisted  of  arranging 
meetings  for  the  board,  bringing  the  files  to  be  considered 
to  the  meetings,  taking  notes  of  actions  of  the  board  at 
meetings  and  keeping  the  files  in  order  [Rep.  Tr.  328]. 
Both  decontrol  and  rent  increase  matters  came  before  Lo- 
cal Board  No.  8  [Rep.  Tr.  331].  A  carbon  copy  of  the 
minutes  of  every  meeting  was  sent  to  each  of  the  four 
board  members  and  the  original  was  sent  to  the  Chairman, 
Mr.  Hill  [Rep.  Tr.  347].  Hill  generally  took  his  copy 
of  the  minutes  to  Cly's  office  [Rep.  Tr.  268]. 

Immediately  after  the  Board  was  organized  for  business 
in  January,  1948,  there  was  much  newspaper  publicity  in 
the  Bay  Area  regarding  the  fact  that  an  Advisory  Board 
had  been  set  up  and  that  Hill  and  Cly  were  members  of 
that  Board  [Rep.  Tr.  250,  376,  394,  442].  As  a  result, 
beginning  about  March,  1948,  people  began  bringing  ren- 
tal problems  to  Cly's  office  day  and  night  [Rep.  Tr.  376]. 
Around  June  of  1948  Hill  and  Cly  agreed  between  them- 
selves to  start  charging  fees  for  services  rendered  to  land- 
lords [Rep.  Tr.  478,  251].  The  agreement  was  that  Hill 
and  Cly  were  to  divide  50-50  whatever  moneys  were  re- 
received,  regardless  of  who  received  them  [Rep.  Tr.  392]. 
Cly  had  the  office  and  connections  and  would  get  "clients" 
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while  Hill  made  out  the  necessary  papers  for  the  land- 
lords [Rep.  Tr.  202,  277,  520].  Cly  testified  that  Hill 
"did  most  of  the  work  on  it,  but  that  is  the  way  we  agreed 
to  do  it"  [Rep.  Tr.  392].  They  never  reported  to  Koepke 
or  any  other  official  that  fees  had  been  collected  [Rep.  Tr. 
283]. 

Hill  and  Cly  made  charges  for  their  services  when  the 
units  involved  were  big  units  and  where  "we  felt  we 
could  do  some  good"  [Rep.  Tr.  283,  Z^J^^.  Charges 
were  made  in  approximately  10%  of  the  cases  handled 
by  Hill  and  Cly  [Rep.  Tr.  283,  378].  Cly  estimated 
that  150  to  200  cases  were  handled  free,  and  15  to  17 
cases  where  fees  were  charged  [Rep.  Tr.  378].  Cly  tes- 
tified that  "there  may  be  a  few  more  you  don't  have" 
charged  in  the  indictment  [Rep.  Tr.  470].  No  record 
was  kept  of  the  cases  where  charges  were  made  [Rep. 
Tr.  378,  483].  Hill  and  Cly  never  divided  any  of  these 
moneys  with  any  other  Board  member  [Rep.  Tr.  282]. 
Both  tenants  and  landlords  came  to  Cly's  office,  or  con- 
tacted Cly  for  assistance  [Rep.  Tr.  377,  470],  and  the 
percentage  was  approximately  60%  landlords  and  40% 
tenants  [Rep.  Tr.  250].  Cly  testified  no  charges  were 
ever  made  to  a  tenant  but  that  landlords  "more  or  less 
voluntarily"  paid  them.  "Yes,  we  accepted  it  (money 
from  landlords).  We  had  to  do  something  to  keep  living, 
yes,  we  accepted  it."     [Rep.  Tr.  470.] 

Mr.  Ben  C.  Koepke  was  the  Area  Rent  Director,  Los 
Angeles  Defense  Rental  Area,  during  the  entire  period 
that  Cly  and  Hill  were  members  of  Rent  Advisory  Board 
No.  8,  and  held  such  position  until  Los  Angeles  was  de- 
controlled on  December  30,  1950  [Rep.  Tr.  528].  Mr. 
Koepke  testified  regarding  the  organization,  function  and 
purpose  of  the  local  rent  advisory  boards  in  general,  and 


Advisory  Board  No.  8  in  particular   [Rep.  Tr.  306-312, 
incl.]. 

Under  the  Rent  Control  Act  either  a  tenant  or  a  land- 
lord could  file  his  petition  for  relief  with  the  Los  Angeles 
Office  of  the  Area  Rent  Director  [Rep.  Tr.  308].  The 
Los  Angeles  office  would  in  the  normal  course  then  proc- 
ess the  application,  make  the  necessary  inspections,  and 
decide  upon  the  order  that  should  then  be  issued  in  the 
particular  case.  Generally  30  to  60  days  elapsed  between 
the  filing  and  the  resulting  order  [Rep.  Tr.  209].  When 
the  resulting  order  from  Mr.  Koepke's  office  was  unsatis- 
factory to  the  petitioner,  such  aggrieved  person  could  ap- 
peal to  his  local  Advisory  Board  [Rep.  Tr.  306].  The 
intention  when  the  local  advisory  boards  were  set  up  in 
1947  was  for  the  Area  Rent  Director  to  have  an  oppor- 
tunity to  pass  on  a  petition  before  the  matter  ever  came 
before  an  Advisory  Board  [Rep.  Tr.  307].  It  was  never 
intended  that  advisory  boards  should  file  petitions  on  be- 
half of  tenants  or  landlords.  The  function  of  the  local 
advisory  boards  was  purely  to  advise  and  make  recom- 
mendations to  the  Area  Rent  Director  in  ''hardship"  cases 
[Rep.  Tr.  307,  308].  If  these  recommendations  were 
"anywhere  reasonable"  Koepke's  office  generally  followed 
them  [Rep.  Tr.  309]. 

The  application  for  relief  by  a  tenant  or  landlord  could 
be  brought  before  the  local  advisory  boards  for  considera- 
tion and  recommendation  by  either  having  the  petitioner 
by  letter  request  the  clerk  of  the  Board  to  have  the  Board 
review  the  case  [Rep.  Tr.  308],  or  by  having  a  member 
of  the  advisory  board  request  the  clerk  of  the  board  to 
place  a  particular  case  on  the  agenda  for  their  next  reg- 
ular meeting  [Rep.  Tr.  309].  Cly  and  Hill  "very  often" 
requested  that  certain  matters  be  placed  on  the  agenda 


for  consideration  and  Mrs.  Luscher,  the  Clerk  and  Secre- 
tary of  the  Board  would  do  so  [Rep.  Tr.  329,  258].  Cly 
and  Hill  at  various  times  requested  Mrs.  Luscher  to  put 
on  the  ao^enda  both  "direct  applications  to  the  rent  office 
or  applications  for  review  by  the  board."  She  could  not 
recall  of  any  other  member  of  Advisory  Board  No.  8  who 
ever  requested  her  to  place  either  or  both  an  application 
for  original  consideration  or  an  application  for  review  on 
the  agenda  for  a  board  meeting  [Rep.  Tr.  354]. 

Hill  testified  that  he  and  Cly  requested  that  "deserving" 
cases  be  brought  before  Advisory  Board  No.  8,  and  in 
every  instance  where  such  requests  were  made  they  were 
granted  by  Mrs.  Luscher  [Rep.  Tr.  258,  271].  Cly  tes- 
tified that  he  never  made  an  unfavorable  recommendation 
on  a  matter  in  any  case  where  a  fee  had  been  received 
[Rep.  Tr.  465]  and  he  admitted  that  cases  in  which  fees 
had  been  accepted  came  before  the  board  in  regularly 
called  meetings  [Rep.  Tr.  465,  421,  434,  435].  Hill  tes- 
tified that  at  the  Board  meetings  in  cases  where  fees  had 
been  accepted  "we  would  always  recommend  it  (the  action 
requested)  and  we  would  state  why  we  were  recommend- 
ing it ;  that  we  had  looked  it  over  and  we  felt  that  it  was — 
that  they  should  get  a  raise."     [Rep.  Tr.  214.] 

In  connection  with  their  operations  Cly  and  Hill  would 
visit  and  inspect  the  properties  involved  in  a  particular 
case  in  which  a  fee  was  ultimately  collected  and  then  would 
check  the  comparable  rentals  on  adjoining  properties  at 
the  Los  Angeles  Rent  Director's  Office  [Rep.  Tr.  256, 
391].  The  duties  of  an  advisory  board  member  did  not 
require  them  to  personally  inspect  property  [Rep.  Tr. 
269].  The  other  three  members  of  Advisory  Board  No. 
8  inspected  property  only  a  half  dozen  times  at  the  most 
[Rep.  Tr.  393,  282]. 
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Cly  and  Hill  drove  down  to  the  Area  Rent  Director's 
Office,  1206  Santee  Street,  Los  Angeles,  practically  every 
day.  Cly's  car  was  used  because  Hill  did  not  have  a  car 
and  Cly  would  drive  Hill  to  Los  Angeles  and  bring  him 
back  [Rep.  Tr.  391].  Cly  testified  that  money  was  taken 
only  after  the  property  had  been  "checked  over,"  com- 
parable rents  noted,  he  and  Hill  felt  an  increase  was  jus- 
tified, and  they  knew  how  much  the  work  would  be  [Rep. 
Tr.  410,  411].  Cly  testified  he  and  Hill  had  access  to 
files  in  the  L,os  Angeles  office  of  the  Rent  Director  [Rep. 
Tr.  497]  and  Mrs.  Luscher  cooperated  well  with  them 
[Rep.  Tr.  499], 

Cly's  resignation  was  by  letter  to  Rent  Director  Koepke 
dated  January  13,  1949,  and  his  resignation  was  effective 
as  of  January  15,  1949  [Rep.  Tr.  457,  see  letter  in  Ptf's 
Ex.  14].  This  resignation  was  at  Koepke's  request  [Rep. 
Tr.  456-459,  inch]  and  had  been  preceded  by  conversa- 
tions between  Cly  and  Koepke  regarding  Cly's  accepting 
fees  [Rep.  Tr.  523,  524,  317,  318,  319]. 

Mrs.  Luscher  testified  Hill  and  Cly  were  ''always"  pres- 
ent at  board  meetings  [Rep.  Tr,  330]  and  a  majority  of 
three  was  sufficient  to  carry  any  recommendation  at  a 
meeting  [Rep.  Tr.  214].  Hill  verified  this  statement 
[Rep.  Tr.  184].  Cly  testified  "toward  the  last  there  was 
only  three"  board  members  present  at  most  meetings, 
Hill,  Cly  and  Mr.  O'Brien  [Rep.  Tr.  396].  Certain  mem- 
bers of  the  Advisory  Board  No.  8  tried  to  resign  but  Cly 
testified,  "We  tried  to  hold  them — we  tried  to  hold  the 
Board  together."  Only  Hill  and  Cly  resigned  [Rep.  Tr. 
471]  in  early  1949.  Cly  never  took  steps  to  resign  even 
though  the  job  became  burdensome  [Rep.  Tr.  456]. 

Cly  admitted  that  he  was  told  at  the  time  he  agreed  to 
become  a  member  of  Advisory  Board  No.   8  what  his 


—11— 

duties  would  be  and  how  much  time  would  be  required 
[Rep.  Tr.  375].  Cly  also  admitted  he  received  a  hand- 
book of  instructions  to  advisory  board  members  [Rep. 
Tr.  443,  444]. 

B.     Facts  Regarding  Count  Three. 

Mr.  and  Mrs.  Claude  W.  Chapman  owned  an  apart- 
ment house  at  407  Ocean  Front,  Venice,  California  [Rep. 
Tr.  14].  Mr.  Chapman  telephoned  Cly's  office  one  day 
and  made  an  appointment  to  come  down  the  following 
day  with  his  wife  to  discuss  his  rental  problem  [Rep.  Tr. 
16].  Mr.  and  Mrs.  Chapman  went  to  Cly's  office  and 
there  had  a  conversation  in  the  presence  of  Hill,  Cly  and 
the  office  secretary  [Rep.  Tr.  16].  Mr.  Chapman  said 
the  date  of  this  transaction  is  the  date  on  which  the  $50 
check  was  given  to  Monte  Cly,  December  6,  1948  [Rep. 
Tr.  19,  Ptf's  Ex.  1].  Cly  recalls  having  a  conversation 
with  Chapman  but  he  could  not  fix  the  date  as  December 
6,  1948,  merely  because  that  was  the  date  on  the  check 
[Rep.  Tr.  410].  Cly  testified  that  the  date  of  the  con- 
versation "could  have  been  after  Mr.  Hill  was  down  there 
and  knew  what  he  was  going  to  do  or  how  much  he  was 
going  to  do  in  there,  because  it  wouldn't — the  check  and 
the  date  would  be  after  the  time  it  had  been  checked  over 
and  gone  through  before  anything  would  be  done"  [Rep. 
Tr.  410]. 

Prior  to  the  formation  of  Advisory  Board  No.  8,  Chap- 
man had  applied  for  a  rental  increase  to  the  O.  P.  A. 
[Rep.  Tr.  25].  He  gave  all  of  these  papers  to  Hill  and 
Cly  at  the  time  of  the  December  6,  1948,  conversation 
[Rep.  Tr.  16].  Both  Hill  and  Cly  were  present  when 
one  of  them  stated  to  Chapman  that  they  would  fix  the 
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papers  up  and  would  send  the  papers  to  the  Rent  Control 
Director  and  that  Chapman  would  be  given  a  $15  increase 
on  each  apartment  [Rep.  Tr.  20].  The  price  asked  for 
by  Hill  and  Cly  was  $10  per  apartment  and  Chapman 
had  12  apartments  [Rep.  Tr.  21].  Chapman  objected  to 
this  charge  and  replied  that  he  "could  get  the  apartment 
house  people  to  do  it  for  nothing"  [Rep.  Tr.  28].  Hill 
replied  to  this :  "  'it  will  have  to  go  through  our  Board' 
and  that  it  would  get  quicker  action  this  way"  [Rep.  Tr. 
29].  Chapman  agreed  to  pay  $50  and  his  wife  wrote  a 
check  for  this  amount  payable  to  Monte  Cly  [Rep.  Tr. 
21,  209,  Ptf's  Ex.  1].  Hill  testified  at  the  trial  that  he 
had  never  seen  this  $50  check  before  [Rep.  Tr.  210]. 

Hill  prepared  Chapman's  application  for  a  rental  in- 
crease and  submitted  it  to  the  Los  Angeles  Office  of  the 
Area  Rent  Director  [Rep.  Tr.  548,  see  Ptf's  Ex.  18], 
and  in  preparing  this  application  Hill  checked  the  files 
in  the  office  of  the  Los  Angeles  Rent  Director  to  see  what 
the  comparable  rentals  in  this  area  were  [Rep.  Tr.  548]. 
Cly's  office  was  only  eight  blocks  from  the  Chapman 
apartment  house  [Rep.  Tr.  414]  and  he  knew  the  com- 
parative values  in  the  area  very  well  [Rep.  Tr.  415]. 
After  promising  to  make  out  the  papers  in  this  matter 
Hill  told  the  Chapmans  that  they  would  hear  from  Cly 
and  Hill  later  [Rep.  Tr.  26].  Following  this  conversa- 
tion in  Cly's  office,  Hill  came  to  the  Chapman  apartment 
house  two  or  three  times  and  an  inspector  from  the  Area 
Rent  Director's  office  also  inspected  Chapman's  premises 
[Rep.  Tr.  38]. 
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C.    Facts  Regarding  Count  Four. 

Mr.  and  Mrs.  Harry  Neiditch  owned  an  apartment 
house  at  1341  14th  Street,  Santa  Monica  [Rep.  Tr.  69], 
and  there  were  from  14  to  15  apartments  in  the  building 
[Rep.  Tr.  218].  Cly  recalled  that  Mrs.  Neiditch  came 
into  his  office.  Some  one  had  told  her  to  come  down  to 
see  Cly  and  Hill  in  regard  to  making  out  papers  for  rental 
increases  on  her  place  and  she  asked  Cly  who  handled 
such  matters  [Rep.  Tr.  416].  Mrs.  Neiditch  saw  both 
Cly  and  Hill  [Rep.  Tr.  73].  Hill  testified  that  Cly  asked 
him  to  look  over  this  property  and  Hill  later  did. 

Mrs.  Neiditch  recalls  the  conversation  in  Cly's  office 
with  Hill  and  she  places  the  date  of  the  conversation  as 
the  date  of  the  $250  check,  payable  to  cash,  which  she 
gave  to  Hill  on  that  occasion.  The  date  of  the  check 
is  November  15,  1948  [Rep.  Tr.  76,  Ptf's  Ex.  5].  Hill 
definitely  recalls  receiving  a  $250  check  from  Mrs.  Nei- 
ditch and  he  identified  the  check  [Rep.  Tr.  219,  Ptf's  Ex. 
5].  He  recalls  that  he  gave  Cly  one-half  the  proceeds 
of  this  check  and  he  did  so  approximately  three  minutes 
after  Cly  introduced  Hill  to  the  Manager  of  a  Venice 
Bank  where  the  check  was  cashed  [Rep.  Tr.  220].  Cly 
admits  receiving  one-half  the  proceeds  of  this  check  [Rep. 
Tr.  418]. 

The  next  day  Mrs.  Neiditch  wanted  to  verify  the  fact 
that  she  had  not  fallen  ''into  a  trap"  so  she  went  back 
to  Cly's  office  where  in  the  window  she  saw  "something 
about  the  OPA  Board  .  .  .  and  then  I  was  sure  I 
was    dealing   with    competent    people"    [Rep.    Tr.    76]. 

Hill  inspected  the  property  involved,  thought  that  the 
apartments  merited  a  rental  increase  and  so  advised  the 
Neiditches  [Rep.  Tr.  218].     Hill  obtained  the  description 
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of  the  property  and  all  data  and  then  made  up  the  neces- 
sary papers  to  send  to  the  Area  Rent  Control  Office  in 
Los  Angeles  requesting  an  increase  [Rep.  Tr.  218].  Cly 
testified  that  he  knew  Hill  "worked  on"  this  case  for  two 
and  a  half  months  at  least,  and  that  Hill  was  there  at  the 
property  at  least  once  a  week.  Cly  denied  that  he  knew 
this  property.  *'I  never  went  into  Santa  Monica."  [Rep. 
Tr.  417.]  The  papers  were  signed  and  Hill  mailed  them 
to  the  Area  Rent  Control  Office  in  Los  Angeles  [Rep. 
Tr.  218]. 

Hill  testified  that  the  Board  met  and  considered  this 
case  and  recommended  an  increase  in  rent.  Cly  was  pres- 
ent at  this  meeting  of  the  Board  [Rep.  Tr.  221,  264]. 

D.     Facts  Regarding  Count  Five. 

Cly  testified  he  was  introduced  to  Don  Greco  by 
Hill  at  Greco's  restaurant  on  Wilshire  Boulevard.  Cly 
recalls  that  he  subsequently  inspected  Greco's  property 
located  at  126  Palisades,  Santa  Monica  [Rep.  Tr.  419]. 
This  property  had  six  bungalows  on  it  [Rep.  Tr.  174]. 
Hill's  best  recollection  corroborates  this  meeting  in  Greco's 
restaurant,  and  his  subsequent  inspection  of  the  property 
with  Cly  [Rep.  Tr.  198].  Both  before  and  after  money 
was  paid  by  Greco,  Cly  expressed  an  opinion  to  others 
that  Greco's  rentals  were  very,  very  low  and  should  be 
raised  [Rep.  Tr.  420]. 

Cly  went  with  Hill  to  these  premises  more  than  once 
and  he  could  not  recall  whether  he  and  Hill  had  taken 
the  pictures  submitted  with  Greco's  rental  application  or 
not,  although  "sometimes  we  went  out  and  took  pictures" 
[Rep.  Tr.  421]. 
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Greco  testified  that  Hill  and  Cly  visited  his  house  [Rep. 
Tr.  169,  170 J  after  Greco  had  already  contacted  Hill 
about  getting  his  rents  raised.  Hill  and  Cly  carefully 
looked  over  the  property  [Rep.  Tr.  175].  During  the 
conversation  Cly  said  that  the  property  was  well  worth 
the  raise  and  that  Greco  should  get  it.  "He  said  they 
would  help  me,  and  at  the  conclusion  he  said  it  would  cost 
me  some  expense  money"  [Rep.  Tr.  171].  Greco  asked 
how  much,  Cly  said  $300  and  Greco  thereupon  paid  $300 
in  cash  [Rep.  Tr.  171,  172,  178].  During  this  entire  con- 
versation Greco  presumed  Hill  was  a  member  of  the  Rent 
Advisory  Board  [Rep.  Tr.  172].  A  lady  had  suggested 
Hill  as  the  person  to  contact  for  rental  increase  relief 
and  for  that  reason  Greco  had  gone  to  see  him  [Rep.  Tr. 
173]. 

Hill  and  Cly  both  recall  that  they  checked  comparable 
rentals  at  the  Area  Rent  Director's  Office  in  Los  Angeles 
prior  to  filing  the  application  for  rent  increase  on  behalf 
of  Greco  [Rep.  Tr.  198,  498,  499].  Hill  testified  that  he 
did  the  work  in  this  case  but  one-half  of  the  $300  re- 
ceived was  given  to  Cly  because  'T  did  the  typewriter 
work,  and  he  being  a  real  estate  man  knew  of  clients" 
[Rep.  Tr.  201,  202]. 

The  records  of  the  Area  Rent  Director's  office  in  Los 
Angeles  indicate  that  the  original  rental  increase  applica- 
tion was  signed  by  Greco  on  June  29,  1948  [Ptf's  Ex.  23]. 
Hill  testified  that  he  believed  photographs  of  Greco's 
property  were  furnished  to  him  and  that  he  sent  the 
photographs  with  the  application  for  rent  increase  to  the 
Area  Rent  Director's  Office  [Rep.  Tr.  552]. 

Hill  testified  that  he  made  up  all  the  papers  filed  by 
Greco  with   the   Area   Rent   Director's   Office    [Rep.    Tr. 
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546,  Ptf's  Ex.  23],  and  stated  that  he  filed  these  papers 
[Rep.  Tr.  189]  after  Cly  and  Hill  visited  Greco's  home. 
Inspectors  from  the  Area  Rent  Director's  Office  inspected 
Greco's  property  two  or  three  times  [Rep.  Tr.  175].  Hill 
thinks  he  accompanied  inspectors  to  the  property  [Rep. 
Tr.  192].  Hill  testified  that  "We  asked  for  some  in- 
spectors to  come  out  before  it  went  before  the  Board" 
[Rep.  Tr.  260].  Hill  recalls  receiving  a  reinspection  let- 
ter from  the  Area  Rent  Director's  Office  in  regard  to 
this  matter  [Rep.  Tr.  193,  Ptf's  Ex.  12]. 

At  the  time  Hill  filed  Greco's  application  for  rental 
increase  he  knew  that  the  matter  would  come  before  Rent 
Advisory  Board  No.  8  in  the  future  [Rep.  Tr.  199]. 
Greco  presumed  at  the  time  of  his  conversation  with 
Hill  and  Cly  that  his  request  for  rental  increase  would 
come  before  the  Board  [Rep.  Tr.   178]. 

Cly  recalled  that  the  Greco  case  was  before  the  Board 
for  "quite  awhile"  [Rep.  Tr.  421,  Ptf's  Exs.  12,  13,  14] 
and  that  he  and  Hill  requested  two  or  three  inspections 
to  be  made  by  the  Area  Rent  Director's  office  [Rep.  Tr. 
421].  There  is  no  dispute  that  $300  in  cash  was  received 
by  Hill  and  Cly  from  Greco  [Rep.  Tr.  421.]  Hill  cor- 
roborates the  fact  that  this  case  was  before  the  Board 
[Rep.  Tr.  556]  and  Cly  was  always  present  [Rep.  Tr. 
192].  Cly  clearly  recalls  that  Local  Advisory  Board  No. 
8  strongly  recommended  a  rental  increase  on  this  prop- 
erty [Rep.  Tr.  468].  Cly  recalled  that  the  Greco  matter 
came  before  a  number  of  meetings  of  Rent  Advisory 
Board  No.  8  [Ptf's  Exs.  13,  14  and  15]:  the  August 
2,  1948,  meeting  [Rep.  Tr.  423];  the  August  13, 
1948,  meeting  [Rep.  Tr.  422];  the  November  1,  1948, 
meeting  [Rep.  Tr.  424],  and  the  November  15,  1948, 
Board  meeting  [Rep.  Tr.  425]. 
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Greco  testified  that  approximately  three  or  four  months 
after  he  paid  the  $300  to  Cly  and  Hill  he  received  per- 
mission to  raise  his  bungalow  rentals  $5  per  month  [Rep. 
Tr.  174,  175]. 

E.     Facts  Regarding  Count  Seven. 

Norman  Wescoatt  in  1948  was  made  the  executor  for 
the  estate  of  Lily  Billon  and  this  estate  owned  property 
located  at  1102  Nowita  Place,  Venice  [Rep.  Tr.  129]. 
There  were  four  units  at  the  Norwita  address,  but  Wes- 
coatt paid  Hill  and  Cly  $100  for  services  in  connection 
with  a  total  of  11  units  [Rep.  Tr.  138]. 

Wescoatt  read  in  the  Venice  paper  that  Cly  and  Hill 
were  members  of  the  Rent  Control  office  [Rep.  Tr.  140, 
143].  After  Wescoatt  saw  the  long  Hne  waiting  at  the 
Los  Angeles  Rent  Office  he  paid  a  call  to  the  Venice 
office  of  Cly  the  address  of  which  he  had  seen  in  the  news- 
paper [Rep.  Tr.  140,  141].  Wescoatt  thought  Cly's 
office  was  a  subsidiary  of  the  Los  Angeles  Rent  Direc- 
tor's office  [Rep.  Tr.  144].  When  he  arrived  in  Cly's 
office  Wescoatt  noticed  the  sign  "Monte  Cly  Building 
Contractor"  but  he  nevertheless  thought  that  this  was  the 
rental  office  [Rep.  Tr.  147].  Wescoatt  was  told  by  Cly 
that  he  would  have  to  go  to  Los  Angeles  because  there 
was  no  rental  control  office  in  Venice.  Wescoatt  then 
stated  that  he  wanted  to  make  out  an  application  for  rental 
increase  and  Cly  replied  "I  will  call  Mr.  Hill,  he  handles 
that"  [Rep.  Tr.  132,  146].  Wescoatt  testified  that  he 
thought  Hill  and  Cly  were  past  members  of  the  Rent 
Advisory  Board  and  were  doing  the  work  of  seeking 
rental  increases  as  their  regular  private  employment  [Rep. 
Tr.  144]. 
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Wescoatt  places  the  date  of  this  conversation  as  on 
or  about  November  20,  1948  [Rep.  Tr.  130].  Hill  in- 
spected the  property  on  two  or  three  occasions   [Rep.  Tr. 

137,  224].  After  Hill  had  inspected  the  property  Wes- 
coatt again  had  a  conversation  with  Cly  at  which  time  Qy 
said  "We  will  do  the  whole  job  for  $100"  [Rep.  Tr.  138]. 
Wescoatt  thereupon  paid  the  $100  in  cash  to  Cly  in  the 
presence  of  Hill.     No  receipt  was  given   [Rep.  Tr.   133, 

138,  225].  Cly  recalls  this  property  and  testified  that  he 
examined  the  property  [Rep.  Tr.  429].  Cly  inspected 
the  property  two  or  three  months  prior  to  the  date  he  re- 
ceived $100  in  cash,  November  20,  1948  [Rep.  Tr.  430]. 
Cly  came  to  the  conclusion  that  this  property  merited  the 
rental  increase  prior  to  the  date  he  was  paid  $100  on  it, 
and  he  told  Wescoatt  the  property  deserved  an  increase 
[Rep.  Tr.  431]. 

Hill  testified  that  he  prepared  the  rental  increase  appli- 
cation and  the  attached  schedule  which  was  received  by 
the  ofiice  of  the  Area  Rent  Director,  Los  Angeles  [Rep. 
Tr.  224,  549,  Ptf's  Ex.  21].  Cly  admits  filing  these 
papers  for  Wescoatt,  admits  receiving  $100  and  admits 
giving  Hill  one-half  of  this  amount   [Rep.  Tr.  431]. 

Hill  recalls  ''quite  well"  that  the  Wescoatt  matter  was 
brought  before  local  Advisory  Board  No.  8  and  that  the 
Board  recommended  that  a  rental  increase  be  granted 
[Rep.  Tr.  224-225].  Cly  admits  recommending  a  rental 
increase  in  this  case  [Rep.  Tr.  431].  Hill  testified  that 
Cly  was  present  and  that  he  was  sure  that  Cly  voted  for 
the  rent  increase  ''because  it  took  a  majority  of  the — lots 
of  times  the  others  were  against  us  so  we  would  turn  it 
down.  It  took  three  of  us  to  pass  a  recommendation." 
[Rep.  Tr.  225.] 
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Approximately  three  months  after  the  payment  of  $100 
to  Hill  and  Cly,  Wcscoatt  received  notification  from  the 
Area  Rent  Director  that  a  rental  increase  had  been  al- 
lowed on  his  units  from  $25  per  month  to  $27  per  month 
per  unit  [Rep.  Tr.  136,  Ptf's  Exs.  6,  7,  8,  9]. 

F.     Facts  Regarding  Counts  Eight  and  Nine. 

Mrs.  Mabel  Preston  was  ill  and  unable  to  testify  at 
the  trial  regarding  her  dealings  with  Cly  and  Hill  but 
her  sister,  Mrs.  Frances  Barker,  did  testify.  Mrs.  Pres- 
ton owned  the  properties  referred  to  in  Count  Eight  of 
the  Indictment.  Mrs.  Barker  owned  the  properties  re- 
ferred to  in  Count  Nine  of  the  Indictment.  The  two 
sisters  jointly  owned  the  property  at  543-549  Lincoln 
Boulevard,  Santa  Monica,  California  [Rep.  Tr.  154], 

Mrs.  Barker  testified  that  she  and  her  sister  read  an 
article  in  a  Santa  Monica  newspaper  that  Cly's  office 
was  a  branch  of  the  Los  Angeles  Rent  Control  office. 
The  article  gave  the  address  of  Cly's  office  and  designated 
that  address  as  the  place  for  "hardship  and  hardluck 
cases"  [Rep.  Tr.  156,  167].  Cly  admitted  that  the  com- 
munity knew  of  him  and  Hill  as  being  members  of  Ad- 
visory Board  No.  8  and  further  that  "these  two  sisters 
told  us  that  ...  we  helped  some  friends  of  theirs" 
and  that  they  wanted  to  get  their  property  straightened 
out  [Rep.  Tr.  507,  508].  Mrs.  Barker  testified  that  she 
understood  Cly's  office  was  for  hard  luck  cases  and  she 
and  her  sister  went  to  inquire  whether  or  not  they  could 
get  rental  increases  [Rep.  Tr.  156].  Mrs.  Barker  at  the 
time  thought  Cly  and  Hill  were  members  of  Rent  Advisory 
Board  No.  8  [Rep.  Tr.  162]. 

Cly  recalled  that  the  first  conversation  regarding  these 
properties  was  with  one  of  the  sisters  when  she  came  to 
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his  office  and  "stayed  there  practically  all  day  until  I  went 
out  and  looked  at  her  place  on  Santa  Monica  Boulevard." 
[Rep.  Tr.  431,  504,  505.]  Cly  stated  that  he  had  work 
done  on  this  case  in  the  form  of  inspecting-  the  property 
and  visiting  the  rental  office  in  Los  Angeles  for  compara- 
bles  before  any  moneys  were  accepted  from  either  of  the 
sisters  [Rep.  Tr.  506].  Cly  testified  that  when  the  money 
was  received  from  these  sisters  the  rental  problem  had 
already  been  presented  to  him  [Rep.  Tr.  505]. 

The  next  occasion  that  Cly  had  a  conversation  in  this 
matter  was  when  the  two  sisters  came  into  his  office  [Rep. 
Tr.  505].  Mrs.  Barker  places  the  date  of  this  conversa- 
tion on  or  about  September  4,  1948,  in  Cly's  office  in 
Santa  Monica  [Rep.  Tr.  155].  Cly  introduced  Hill  to 
the  sisters  and  then  Hill  left  the  office  leaving-  Cly  with 
the  two  sisters  [Rep.  Tr.  161].  Cly  recalls  the  two  sisters 
"argued"  in  his  office  for  a  good  hour  and  a  half  [Rep. 
Tr.  504].  During  this  conversation  Qy  told  them  that 
there  was  a  chance  for  a  raise  in  rents  and  set  a  price  for 
his  services  of  $15  per  unit.  Mrs.  Barker  had  three  units 
and  she  paid  a  total  fee  of  $45  to  Mr.  Cly  [Rep.  Tr.  157]. 
Her  sister,  Mrs.  Preston,  owned  six  units  and  paid  Cly 
$90  in  the  presence  of  Mrs.  Barker  [Rep.  Tr.  158,  159]. 
Thes€  payments  by  both  sisters  were  in  cash  and  no  re- 
ceipts were  given  by  Cly  [Rep.  Tr.  167], 

Hill  testified  that  he  prepared  the  applications  and 
schedules  for  rental  increases  which  were  submitted  to 
the  Area  Rent  Director's  office  in  Los  Angeles  and  he 
identified  papers  in  the  file  from  that  office  as  having 
been  prepared  by  him  [Rep.  Tr.  544,  Ptf's  Ex.  20].  Hill 
also  stated  he  visited  the  Los  Angeles  office  of  the  Area 
Rent  Director  to  investigate  comparable  rentals  in  the 
vicinity  of  the  properties  involved  in  Counts  Eight  and 
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Nine  [Rep.  Tr.  550].  Cly  admitted  that  papers  were 
filed  with  the  Area  Rent  Director  on  behalf  of  these 
sisters  and  stated  that  these  properties  "conld  have  come 
up  before  the  Board  but  I  don't  recall  that"  [Rep.  Tr. 
505].  In  his  testimony  in  connection  with  this  case  Cly 
testified  ''We  do  quite  a  bit  of  that  (going  to  the  Santee 
Street  office  of  the  Area  Rent  Director,  making  applica- 
tions, filling  out  papers,  inspecting  property)  even  before 
we  accept  a  fee"  [Rep.  Tr.  506]. 

Hill  stated  that  he  saw  these  sisters  regarding  their 
properties  once  a  week  for  a  year  [Rep.  Tr.  550]. 

The  sisters  received  authorization  from  the  Area  Rent 
Director,  Los  Angeles,  California,  in  April  or  May,  1949 
to  increase  the  rentals  on  certain  of  the  properties  involved 
[Rep.  Tr.  159,  160]. 

G.     Facts  Regarding  Count  Eleven. 

Mr.  and  Mrs.  Frank  Cohen  owned  rental  property  lo- 
cated at  209  and  209^  Clubhouse  Drive,  Venice,  Califor- 
nia. This  property  of  the  Cohen's  was  located  two  and 
one-half  blocks  from  Cly's  Venice  office  where  he  had  a 
contracting  and  real  estate  business  [Rep.  Tr.  233].  Mr. 
Frank  Cohen  died  October  19,  1950  [Rep.  Tr.  124].  Mrs. 
Cohen  testified  that  she  remarried  and  is  now  Mrs.  Rose 
Rubin  [Rep.  Tr.  122]. 

Cly  testified  that  the  Cohens  brought  all  of  their  papers 
to  Cly's  office  at  Cly's  suggestion  and  he  had  Hill  present 
and  all  the  papers  were  read.  At  all  times  after  that  meet- 
ing Hill  handled  the  matters  [Rep.  Tr.  433].  Cly  testified 
that  this  matter  "started  .  .  .  around  June  (1948)" 
[Rep.  Tr.  500]. 
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There  is  no  dispute  that  money  was  received  from  the 
Cohens  in  this  matter  by  Cly.  Cly  testified  that  he  recalls 
the  amount  to  be  $10  to  $15  [Rep.  Tr.  435]  although  the 
price  agreed  upon  by  the  parties  was  $50  [Rep.  Tr.  436]. 
After  Hill  had  testified  that  $35  had  been  received  from 
the  Cohens,  Cly  later  testified  "somewhere  in  that  neigh- 
borhood, yes."  [Rep.  Tr.  436.]  Cly  testified  that  before 
any  money  was  received  from  the  Cohens  he  was  of  the 
opinion  that  the  Cohens  were  entitled  to  an  increase  in 
rent  [Rep.  Tr.  435]. 

Hill  prepared  the  application  and  schedule  filed  with  the 
Area  Rent  Director,  Los  Angeles,  requesting  the  rental 
increase  and  he  identified  papers  in  the  file  from  that  office 
as  having  been  prepared  by  him  [Rep.  Tr.  543,  Ptf's  Ex. 
19].  Hill  recalls  that  he  talked  to  Mrs.  Luscher,  Clerk  of 
Advisory  Board  No.  8,  about  the  Cohen  case  and  that 
after  the  overcharge  by  the  Cohens  was  cleared  up  he  filed 
the  necessary  papers  requesting  a  rental  increase  [Rep. 
Tr.  550,  551]. 

Cly  believed  that  an  application  for  a  rental  increase 
was  filed  in  this  matter  [Rep.  Tr.  435]  with  Rent  Ad- 
visory Board  No.  8  and  recalled  definitely  that  when  the 
matter  came  before  the  Board  "We  recommended  an  in- 
crease" [Rep.  Tr.  434,  435]. 

Mrs.  Luscher  prepared  the  minutes  for  Advisory  Board 
No.  8,  and  she  identified  the  minutes  of  the  September 
13,  1948,  meeting  as  having  been  minutes  that  she  pre- 
pared [Rep.  Tr.  339,  Ptf's  Ex.  14].  A  portion  of  the 
minutes  of  this  meeting  refer  to  the  property  owned  by 
Frank  Cohen  and  the  Board  recommended  an  increase  in 
rent  [Rep.  Tr.  339,  340]. 
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ARGUMENT. 

r. 

The  Indictment  Sufficiently  Alleged  and  the  Evidence 
Sufficiently  Showed  That  Appellant  Was  a  Person 
Acting  for  and  on  Behalf  of  the  United  States 
Under  or  by  Virtue  of  the  Authority  of  an  Agency 
of  the  Government. 

A.     The    Indictment    Sufficiently    Stated   an    Offense    Against 
the  Laws  of  the  United  States. 

Count  One  of  the  Indictment  was  sufficient  in  its  al- 
legation that  Cly  "On  or  about  Nov.  6,  1947,  signed  the 
oath  of  office  as  a  member  of  Rent  Advisory  Board  No. 
8  of  the  Los  Angeles  Defense  Rental  Area  and  continued 
to  serve  as  a  board  member  until  his  resignation  on 
January  15,  1949  .  .  .  Cly  .  .  .  (was)  duly  ap- 
pointed pursuant  to  .  .  .  the  Housing  and  the  Rent 
Act  of  1947."  This  portion  of  Count  One  was  incor- 
porated by  reference  into  each  and  every  other  count  of 
the  indictment. 

Where  the  indictment  alleges  facts  which  set  forth  the 
elements  of  the  offense  the  indictment  is  sufficient,  even 
though  the  allegations  are  not  in  the  statutory  language. 
United  States  v.  Marcus  (C.  A.  3,  1948),  166  F.  2d 
497,  501. 

An  indictment  is  sufficient  if  it  alleges  facts  with  suf- 
ficient clearness  to  show  a  violation  of  law  and  to  enable 
the  defendant  to  know  the  nature  and  cause  of  the  ac- 
cusation, and  to  enable  the  defendant  to  plead  the  judg- 
ment, if  one  is  rendered,  in  bar  of  further  prosecution  for 
the  same  oft'ense.     United  States  v.  Behrman,  1922,  258 
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U.  S.  280,  288,  42  S.  Ct.  303,  304,  66  L.  Ed.  619,  and 
United  States  v.  Canclla  (D.  C.  Cal,  1945),  63  Fed.  Supp. 
Z77,  379,  affirmed  by  this  Court  in  157  F.  2d  470. 

There  is  no  mention  of  an  oath  in  either  of  the  statutes 
involved  (old)  18  U.  S.  C,  Section  207  or  (new)  18 
U.  S.  C,  Section  202.  The  statutes  refer  to  a  "person 
acting  for  or  on  behalf  of  the  United  States,  in  an  official 
capacity,  under  or  by  virtue  of  the  authority  of  any  de- 
partment or"  agency  thereof.  In  Crinnian  v.  United 
States  (C.  A.  6,  1924),  1  F.  2d  643,  645,  the  court  in 
a  case  of  first  impression  reviewed  the  authorities  and 
concluded  that  the  allegation  in  the  indictment  that  Crin- 
nian was  ''a  federal  prohibition  agent"  was  a  sufficient 
allegation  that  he  was  at  least  a  "person  acting  for  and 
on  behalf  of  the  United  States  in  any  official  capacity 
under  or  by  virtue  of  the  authority  of  any  department 
or  office  of  the  government  thereof"  within  the  bribery 
statute  as  it  then  read.  Section  117  of  the  Criminal  Code. 

In  King  v.  United  States  (C.  A.  5,  1902),  112  Fed. 
988,  994,  an  indictment  was  upheld  where  the  indictment 
did  not  specifically,  in  clear  cut  terms,  charge  the  official 
capacity  of  the  defendant  at  the  time  he  was  charged  with 
receiving  the  bribe  in  question.  However,  the  court  held 
that,  after  verdict,  there  was  a  sufficient  description  of 
the  official  capacity  of  the  defendant  when  the  indictment 
alleged  that  he  received  the  said  bribe  "with  intent  to 
influence  his  .  .  .  official  action  in  the  payment  of 
money  .  .  .  which  said  matter  and  things  .  .  . 
were  then  and  there  pending  before   [him],  or  might  be 
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brought  before  him  in  his  ofticial  capacity,  by  virtue  of 
the  authority  vested  in  him,  ...  by  the  War  Depart- 
ment." 

There  is  no  requirement  in  the  basic  section  on  oaths 
of  office  (5  U.  S.  C,  16)  for  any  formaHzed  procedure  in 
the  administration  of  an  oath.  While  the  oath  must  be 
administered  by  one  authorized  to  do  so,  the  Congress 
in  1948\  empowered  any  employee  in  the  Office  of  Hous- 
ing Expediter,  when  designated  by  the  Housing  Expediter, 
"to  administer  to  or  take  from  any  person  an  oath"  when 
such  instrument  was  required.  There  is  no  question  but 
what  Cly  was  given  the  oath  by  an  employee  of  the  Los 
Angeles  Housing  Expediter's  office. 

In  the  recent  case  of  Malatkofki  v.  United  States  ( C.  A. 
1,  1950),  179  F.  2d  905,  the  defendant  and  another  w^ere 
convicted  for  giving  money  to  a  governmental  employee 
to  influence  the  action  of  that  employee  in  awarding  con- 
tracts for  the  sale  of  tools  to  the  Veterans  Administration. 
The  indictments  charged  that  the  defendants  gave  money 
to  the  federal  employee  with  the  corrupt  intent  to  in- 
fluence such  employee  in  awarding  government  contracts 
"which  matter  came  before  him  (the  federal  employee) 
in  his  official  capacity."  On  appeal  the  defendants  con- 
tended that  the  indictment  did  not  state  an  oft'ense.  The 
appellants  contended  that  under  the  statute  involved,  18 
U.  S.  C.  91  (1946  Ed),  the  quoted  words  were  insufficient 


^Chapter  775,  Section  101,  62  Stat.  1197,  Tune  30,  1948  (50  App. 
U.  S.  C.  1822a). 
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in  that  they  referred  to  a  past  matter  and  that  this  was 
contrary  to  the  statute  which,  like  the  bribery  statutes 
involved  in  the  instant  appeal,  required  an  intent  to  in- 
fluence an  official  in  a  matter  which  may  be  pending,  or 
a  matter  which  may  come  up  in  the  future. 

The  court  at  page  909  disposed  of  the  appellants'  argu- 
ments with  the  prefatory  remark  that,  "On  this  point, 
defendants  advance  what  seems  to  us  to  be  a  hypercritical 
reading  of  the  indictments."  The  court  then  discussed 
the  matter,  cited  cases  and  concluded  that  the  indictment 
did  state  an  offense. 

B.  The  Evidence  Sufficiently  Showed  That  Appellant  as  a 
Member  of  Local  Advisory  Board  No.  8  Was  a  Person 
Acting  for  and  on  Behalf  of  the  United  States  in  an 
Official  Capacity,  Within  the  Bribery  Statutes  Involved. 

The  evidence  clearly  showed  Cly,  at  all  times  involved 
herein,  actively  participated  in  official  meetings  of  Ad- 
visory Board  No.  8.  It  was  stipulated  at  the  trial  that 
Cly  took  the  oath  of  office.  This  stipulation  made  it  un- 
necessary for  the  Government  to  produce  evidence  re- 
garding the  manner  of  giving  the  oath  and  that  Cly  was 
duly  appointed  as  alleged  in  the  indictment.  The  Housing 
and  Rent  Law  (Appendix  C)  provided  for  such  position 
and  the  duties  and  responsibilities  thereof. 

The  evidence  was  undisputed  that  at  all  times  from 
November  6,  1947  to  January,  1949,  Cly  attended  board 
meetings  and  voted  on  matters  at  the  board  meetings  and 
was  generally  one  of  the  most  active,  if  not  the  most 
active,  members  of  Advisory  Board  No.  8.     Cly's  mem- 
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bership  on  the  board  was  by  his  own  admission,  known  to 
the  community  and  his  contacts  with  the  community  in 
the  seven  counts  herein  were  in  the  capacity  of  a  person 
acting  for  or  on  behalf  of  the  United  States  in  an  official 
capacity. 

For  cases  holding  that  various  persons  were  persons 
acting  for  and  on  behalf  of  the  United  States  in  an  official 
capacity  within  bribery  statutes  the  attention  of  the 
court  is  directed  to  the  following: 

An  employee  of  the  Market  Administrator  for  the  New 
York  Metropolitan  Milk  Marketing  area. 

United  States  v.  Levine  (C.  A.  N.  Y.  1942),  129 
F.  2d  745; 

A  draft  board  member  is  an  officer  or  a  person  acting 
on  behalf  of  the  United  States. 

United  States  v.  Bordonaro  (D.  C.  N.  Y.   1918), 
253  Fed.  477. 

An  OP  A  investigator  could  be  convicted  under  (old) 
18  U.  S.  C.  202,  as  either  an  officer  of  the  United  States 
or  a  person  acting  on  behalf  of  the  United  States  in  an 
official  capacity. 

United  States  v.   Holmes   (C.   A.   3,    1948),    168 
F.  2d  888. 

It  is  therefore  submitted  that  the  evidence  sufficiently 
showed  that  at  all  times  mentioned  in  this  case  Cly  was 
a  person  acting  for  and  on  behalf  of  the  United  States 
in  an  official  capacity. 
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11. 

The  Gist  of  the  Offense  Charged  in  This  Case  Was 
the  Acceptance  of  Money  With  the  Understand- 
ing That  Appellant's  Official  Conduct  Would  Be 
Influenced. 

The  gist  of  the  offense  charged  is  the  acceptance  of 
money  with  the  understanding  that  Cly's  official  conduct 
should  be  influenced. 

As  the  District  Court  stated  in  United  States  v.  Canella^ 
1945,,  63  Fed.  Supp.  377,  379: 

"The  gist  of  the  offense  is  not  the  execution  of  the 
agreement  for  which  the  bribe  is  taken,  but  the  ac- 
ceptance of  money,  contracts  or  gratuities  with  the 
understanding  that  the  officer's  (Army  officer)  official 
conduct  shall  be  influenced."  The  court  cited  as 
authority  Fall  v.  United  States  1932,  60  App.  D.  C. 
124,  49  F.  2d  506;  Whitney  v.  United  States  (C.  A. 
10,  1938),99F.  2d.  327. 

A.     It    Was    Immaterial    That    the    Housing    Act    Did    Not 
Expressly   Proscribe   Bribery. 

The  argument  made  by  appellant  (App.  O.  B.  15) 
that  the  Housing  and  Rent  Act  of  1947  did  not  expressly 
forbid  the  taking  or  acceptance  of  money  for  services 
rendered  in  connection  with  the  Act  is  entitled  to  no 
weight. 


1  Affirmed  by  this  Court  in  157  F.  2d  470  (1946). 
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It  is  also  true  that  neither  the  Housing  and  Rent  Act 
of  1947,  nor  the  Act  of  1948,  authorized  such  taking  or 
acceptance  of  money  for  services  rendered  in  connection 
with  the  Act.  Such  an  argument  by  appellant  overlooks 
the  crime  charged.  The  appellant  was  charged  with  ac- 
ceptance of  bribes.  This  offense  is  set  forth  in  a  statute 
that  is  a  part  of  the  criminal  code  and  by  the  very  langu- 
age of  the  statute  it  pertains  to  all  officers  of  the  United 
States  or  persons  in  official  capacities  acting  in  behalf 
of  the  United  States.  To  require  Congress  to  specifically 
write  into  every  new  act  or  expressly  incorporate  by 
reference  into  every  new  act  a  bribery  provision  would  be 
absurd. 

It  is  submitted  that  the  record  clearly  shows  that  the 
jury  had  ample  basis  to  support  its  verdict  that  Cly  ac- 
cepted money  to  influence  his  official  conduct  as  a  member 
of  Rent  Advisory  Board  No.  8.  Further  it  is  submitted 
that  appellant's  argument  that  the  Housing  and  Rent 
Acts  did  not  prohibit  charges  being  made  for  rendering 
services  under  the  Acts  is  entitled  to  no  weight. 

B.  It  Was  Immaterial  Whether  or  Not  the  Bribery  Resulted 
in  Rental  Increases  for  the  Property  Owners  Who  Paid 
Fees  to  Cly. 

As  the  above  Canella  case  pointed  out,  the  gist  of  the 
offense  here  is  the  acceptance  of  money  unth  the  under- 
standing (emphasis  added)  that  the  official  conduct  shall 
be  influenced. 

In  Cole  et  al.  v.  United  ^fai^.?  (1944),  144  F.2d  984,  this 
Court  affirmed  a  conviction  in  a  case  where  a  member  of  a 
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local  draft  board  (Schnee)  and  a  Government  appeal 
agent  (Cohen)  conspired  to  ask  a  bribe  from  a  draftee. 
The  official  action  to  be  influenced  by  the  bribe  was  a 
recommendation  by  the  local  draft  board  to  the  Army 
for  an  extension  of  the  draftee's  furlough.  Before  the 
conspiracy  was  formed  the  Army  had  acted  favorably 
on  the  furlough  application.  Appellant  in  the  Cohen 
case  contended  there  was  therefore  no  matter  pending 
before  Cohen  in  his  official  capacity. 

This  Court  rejected  this  contention  and  it  is  submitted 
that  an  analogy  exists  in  this  case. 

As  to  six  counts  in  this  appeal  the  evidence  clearly 
shows  that  the  matters  were  before  the  board  in  official 
session,  and  admittedly  acted  upon  favorably.  Only 
Count  Three  lacks  direct  evidence  that  the  matter  was 
acted  upon  in  formal  board  session.  Even  in  this  count, 
however,  there  is  testimony  by  Hill  that  he  prepared  the 
papers  filed  with  the  Area  Rent  Director  [Ptf's  Ex.  18]. 

It  is  submitted  that  it  is  immaterial  to  this  bribery 
charge  that  the  evidence  did  not  show  Cly  was  successful 
in  obtaining  rental  increases  in  each  of  the  seven  counts. 
Further,  appellee  submits  that  even  as  to  Count  Three 
the  proof  was  sufficient  to  sustain  the  verdict  because  Cly 
and  Hill  knew  when  they  inspected  Chapman's  property 
and  accepted  the  $50  that  if  Chapman  were  not  given  a 
rental  increase  by  the  Area  Rent  Director  after  Hill  filed 
the  application,  then  the  Board  would  have  an  opportunity 
to  make  a  recommendation. 


—31— 

C.     In  a  Charge  of  Accepting  a  Bribe  the  Decree  of  Recep- 
tivity of  the  Person  Giving  the  Money  Is  Immaterial. 

In  Malatkofski  v.  United  States  (C.  A.  1,  1950),  179 
F.  2d  905,  the  defendants  were  convicted  of  giving  money 
to  influence  the  official  action  of  a  federal  employee. 
Defendants'  urged  in  the  appeal  that  the  corrupt  arrange- 
ment to  pay  the  bribe  originated  with  the  federal  officer 
and  that  the  jury  should  have  been  instructed  that  the 
defendants  could  not  be  convicted  if  this  were  true.  The 
court,  on  page  918  of  the  report,  disposed  of  this  point 
in  favor  of  the  Government: 

".  .  .  nothing  in  the  language  of  the  statute 
suggests  that  the  crime  of  bribery  is  negatived  if  the 
evidence  shows  that  the  first  overtures  came  from 
the  public  official  indicating  that  he  would  be  re- 
ceptive to  the  tender  of  a  bribe." 

While  the  facts  in  the  instant  appeal  are  different,  the 
appellant  has  made  the  point  in  this  record  that  the  persons 
who  gave  Cly  the  money  did  so  willingly.  Appellee  does 
not  wish  to  argue  the  facts  as  to  whether  or  not  money 
was  given  Cly  willingly.  The  jury  found  that  Cly  ac- 
cepted bribes,  not  fees  for  services  rendered,  and  it  is 
submitted  under  the  above  authority  that  the  degree  of  re- 
ceptivity of  the  person  giving  the  bribe  was  immaterial. 
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D.  In  the  Offense  of  Bribery  It  Is  Immaterial  Whether  the 
Official  Action  Sought  to  Be  Influenced  Was  Right  or 
Wrong. 

In  the  transcript  of  this  case  Cly  consistently  stated  he 
accepted  money  to  perform  "services"  for  landlords  seek- 
ing rental  increases  only  on  those  properties  where  he  felt 
an  increase  was  deserved.  He  appears  in  this  record  as  a 
modern  day  "Robin  Hood."  Cly  himself  testified  to  the 
consistency  of  his  position  when  he  stated  that  he  never 
made  an  unfavorable  recommendation  at  a  Board  meeting 
in  any  case  where  he  had  accepted  a  fee  [Rep.  Tr.  465]. 

In  the  recent  case  of  Daniels  et  al.  v.  United  States^ 
1927,  17  F.  2d  339,  cert.  den.  274  U.  S.  744,  this  Court 
restated  the  well  settled  principle  that  in  the  offense  of 
bribery  it  is  immaterial  whether  the  official  action  sought 
to  be  influenced  is  right  or  wrong.  In  the  Daniels  opinion, 
on  page  343,  this  Court  continued: 

"  'Nor  is  a  public  oflicer  to  be  held  acquitted  of 
the  charge  of  bribery  because  that  which  he  agreed 
to  accept  as  a  bribe  for  doing,  was  no  more  than  he 
was  legally  bound  to  do'  "  (citing  cases). 

While  this  appeal  does  not  concern  a  public  officer  who 
was  legally  bound  to  perform  a  duty,  it  is  submitted  that 
the  legal  principle  applies.  This  principle  applied  to  this 
case  makes  it  immaterial  that  Cly  felt  that  rental  increases 
were  deserved  in  cases  where  he  accepted  money. 


^Cited  with  approval   in   Whitney  v.   United   States    (C.   A.    10, 
1938),  99  F.  2d  327,  330. 
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III. 
The  Action  to  Be  Affected  by  the  Bribe  Was  a  Part 
of  the   Established   Procedure   of   Rent   Advisory 
Boards  and  Was  Consistent  With  the  Authority 
of  the  Office  of  Housing  Expediter. 

The  evidence  in  this  case  showed  that  the  action  to  be 
affected  by  the  bribe  was  the  recommendation  of  Advisory 
Board  No.  8  to  the  Area  Rent  Director  that  rentals  should 
be  increased  on  the  various  properties  involved  in  the 
seven  counts.  The  testimony  of  Cly  himself  showed  that 
the  established  practice  of  himself  and  Hill  was  to  inspect 
the  property  and  investigate  comparable  rentals  before 
they  would  accept  money  to  obtain  the  rental  increase.  Cly 
testified  regarding  certain  counts  that  he  was  convinced  a 
rental  increase  was  warranted,  and  he  so  advised  the  prop- 
erty owner,  even  before  money  was  accepted. 

The  evidence  is  clear  that  it  was  part  of  the  established 
procedure  for  Local  Advisory  Board  No.  8  to  make  recom- 
mendations to  the  Area  Rent  Director  regarding  rental 
increase  and  decontrol  matters.  There  is  no  dispute  that 
the  law  provided  for  this  (see  Appendix  C).  The  evi- 
dence further  showed  that  such  recommendations  were  ac- 
cepted by  the  Area  Rent  Director  whenever  they  were  with- 
in reason.  Such  acceptance  of  the  Area  Rent  Director 
was  consistent  with  the  authority  of  his  office  (See  Ap- 
pendix C).  Thus  the  action  to  be  affected  by  giving  the 
bribe  to  Cly  was  within  the  bribery  statutes  under  which 
he  was  indicted. 

In  the  recent  case  of  Cohen  et  al.  v.  United  States 
(1944),  144  F.  2d  984,  cert.  den.  65  S.  Ct.  440.  323  U.  S. 
797,  89  L.  Ed.  636,  withheld  6S  S.  Ct.  441,  rehearing  den. 
65  S.  Ct.  586,  324  U.  S.  885,  89  L.  Ed.  1435,  this  Court 
affirmed  the  conviction  of  Cohen  and  Schnee  on  a  charge 
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of  conspiring  to  ask  a  bribe.     At  pages  987  and  988  of 

the  report,  this  Court  said: 

'To  constitute  the  offense  of  bribery  within  the 
meaning  of  18  U.  S.  C.  A.,  §207,  it  is  sufficient  if 
the  action  to  be  affected  by  the  bribe  was  a  part  of 
any  estabhshed  procedure  consistent  with  the  author- 
ity of  a  governmental  agency  (citing  cases)." 

It  is  submitted  that  the  action  to  be  affected  by  the  bribe 
in  this  case  was  a  part  of  the  established  procedure  of 
rent  advisory  boards  and  was  consistent  with  the  authority 
of  the  Office  of  Housing  Expediter  and  thus  was  within 
the  statutes  involved. 

IV. 

There  Was  Sufficient  Competent  Evidence  That  the 
Matters  in  Which  Appellant  Accepted  Monies 
Were  Matters  Pending  Before  Him  in  His  Official 
Capacity  as  a  Member  of  Rent  Advisory  Board 
No.  8. 

A.  The  Scope  of  the  Appellate  Court  in  Reviewing  the 
Sufficiency  of  the  Evidence  to  Support  the  Verdict. 

1.      The  Evidence  Must  Be  Viewed  in  the  Light 
Most  Favorable  to  the  Government. 

The  Court  has  recently  restated  this  wtW  settled  rule  in 
Henderson  v.  United  States  (C.  A.  9,  1944),  143  F.  2d 
681,  682: 

"It  is  a  familiar  principle,  which  it  is  our  duty  to 
apply,  that  an  appellate  court  will  indulge  all  reason- 
able presumptions  in  support  of  the  rulings  of  a  trial 
court  and  therefore  that  it  will  draw  all  inferences 
permissible  from  the  record,  and  in  determining 
whether  evidence  is  sufficient  to  sustain  a  convic- 
tion, will  consider  the  evidence  most  favorably  to  the 
prosecution  (citing  cases)." 
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2.     The  Weight  and  Credibility  of  the  Evidence  Is 
FOR  the  Jury  to  Determine. 

A  verdict  rendered  on  facts  which  it  is  the  province  of 
the  jury  to  decide  is  conclusive  on  appeal.  (Cunning- 
ham V.  Springer  (1907),  27  S.  Ct.  301,  204  U.  S.  647, 
51  L.  Ed.  662;  Reconstruction  Finance  Corporation  v. 
Bankers  Trust  Company  (1943),  63  S.  Ct.  515,  318  U. 
S.  163,  ^7  L.  Ed.  680.) 

Where  the  jury  by  its  verdicts  rejects  as  unworthy 
of  belief  the  evidence  offered  by  the  defendant  the  appel- 
late court  is  bound  thereby.  Coplin  v.  United  States  (C. 
A.  9,  1937),  88  F.  2d  652,  where  at  page  664,  this  Court 
stated : 

"With  regard  to  the  foregoing  testimony,  as  well 
as  much  of  the  other  evidence  discussed  by  the  appel- 
lants, it  should  be  borne  in  mind  that  the  question  of 
weight  and  credibility  is  for  the  jury  and  not  for 
the  court.'" 

Appellee  agrees  that  defense  counsel  correctly  stated 
during  the  course  of  the  trial  [Rep.  Tr.  164],  that  the 
issue  of  whether  or  not  the  various  matters  involved  in 
the  seven  counts  herein  were  ''pending  before  the  board" 
was  an  issue  to  be  resolved  by  the  jury.  The  jury  be- 
lieved that  they  were. 

At  the  trial  the  testimony  of  appellant  was  in  conflict 
with  the  jury's  general  verdict  of  guilty  as  to  the  seven 


*See  Pasadena  Research  Laboratories  v.  United  States  (C.  A.  9. 
1948),  169  F.  2d  375,  380,  for  later  statement  by  this  Court  on 
same  principle. 
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counts.  The  Court  of  Appeals  is  bound  by  a  jury's  find- 
ing of  fact  based  on  conflicting  evidence.  (United  States 
V.  Gardzielewski  (C.  A.  7,  1942),  125  F.  2d  138,  cert, 
den.  Gardsielewski  v.  United  States,  315  U.  S.  823.) 

Appellant's  Statement  of  the  Facts  and  the  detailed 
statement  of  facts  in  his  Argument  (App.  O.  B.  21-36, 
inch)  are  stated  most  favorably  to  the  appellant,  con- 
trary to  the  general  finding  of  the  jury,  and  must  be 
disregarded  by  the  Court. 

3.  The  Only  Question  Presented  Is  Whether, 
Viewed  in  the  Light  Most  Favorable  to  the 
Government,  There  Was  Any  Substantial  Evi- 
dence TO  Support  the  Verdict. 

The  appellate  court's  function  is  exhausted  when  an  evi- 
dentiary basis  for  the  verdict  of  the  jury  becomes  appar- 
ent, and  it  is  immaterial  that  the  court  might  draw  a 
contrary  inference  or  feel  that  another  conclusion  is  more 
reasonable. 

Lavender  v.  Kurn  (1946),  66  S.  Ct.  740,  327  U.  S. 
645,  90  L.  Ed.  916. 

On  appeal  from  the  conviction  on  the  ground  of  errors 
relating  to  the  sufficiency  of  the  evidence  to  support  the 
verdict,  the  duty  of  the  Court  of  Appeals  is  limited  to  the 
determination  of  whether  there  was  any  substantial  evi- 
dence to  sustain  the  verdict. 

Craig  v.  United  States  (C.  A.  9,  1936),  81  F.  2d 
816,  rehearing  den.  83  F.  2d  450,  cert.  den.  298 
U.  S.  690,  rehearing  den.  299  U.  S.  620. 


—37— 

The  function  of  the  appellate  court  on  appeal  in  a  crim- 
inal case  is  ended  once  it  is  determined  that  there  was  some 
evidence  competent  and  substantial  before  the  jury  fairly 
tending  to  sustain  the  verdict. 

O'Leary  v.  United  States  (C.  A.  9,  1947),  160  F. 
2d  333. 

B.  There  Was  Substantial  Evidence  Supporting  the  Verdict 
Which  Showed  That  the  Matters  in  Which  Appellant 
Took  Bribes  Were  Matters  Pending  Before  Him  in  His 
Official  Capacity  as  a  Member  of  Rent  Advisory  Board 
No.  8. 

1.      By  Definition  the  Word  'Tending"  Means  Any 
Action  Begun  but  Not  Yet  Completed. 

In  United  States  v.  2,049.85  Acres  of  Land,  More  or 
less  in  Nueces  County,  Texas  (D.  C.  Tex.,  1943),  49  Fed. 
Supp.  20,  22,  the  court  found  that  ''pending"  meant  dur- 
ing, before  the  conclusion  of,  or  prior  to  the  completion 
of. 

Black's  New  Dictionary,  3rd  Edition,  page  1345,  defines 
the  word  as: 

"Begun,  but  not  yet  completed;  unsettled;  unde- 
termined .  .  .  Thus,  an  action  is  'pending'  from 
its  inception  until  the  rendition  of  final  judgment." 
(Citing  cases.) 

See  also: 

Ex  parte  Craig  (C.  A.  2,  1921),  274  Fed.  177.  187; 

Midkijf  V.  Colton  (C.  A.  4,  1917),  242  Fed.  373, 
382. 
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2.  The  Landlord's  Application  for  Rental  In- 
crease Became  "Pending"  Before  Appellant  in 
His  Official  Capacity  When  He  Agreed  to 
Assist  the  Landlord  for  a  Fee. 

The  evidence  showed  that  Cly  and  Hill  as  an  estab- 
lished practice  sought  rental  increases  for  landlords  and 
that  he  and  Hill  always  voted  favorably  for  rental  in- 
creases in  those  cases  where  a  fee  had  been  collected. 
There  was  widespread  newspaper  publicity  given  the  fact 
that  Cly  and  Hill  were  members  of  Rent  Advisory  Board 
No.  8  and  there  was  testimony  by  some  witnesses  that  they 
first  went  to  Cly's  office  because  they  read  in  the  news- 
papers that  the  office  was  the  proper  place  to  take  rental 
increase  problems.  Both  Cly  and  Hill  testified  that  citizens 
of  the  area  knew  them  as  Board  members  and  that  Cly's 
office  was  used  as  their  headquarters.  Cly  had  been  in 
the  real  estate  and  contracting  business  in  the  area  for 
twenty  years  and  was  known  in  the  area  before  he  became 
a  member  of  Advisory  Board  No.  8.  He  was  known  much 
better  than  Hill  [Rep.  Tr.  250].  The  number  of  in- 
quiries by  citizens,  60%  by  landlords  and  40%  by  tenants 
[Rep.  Tr.  250],  started  to  become  burdensome  on  Cly 
around  March,  1948.  These  inquiries  became  even  more 
burdensome  as  time  went  on,  with  calls  even  being  made 
at  Cly's  home.  Yet  Cly  testified  that  he  at  no  time  offered 
to  resign  his  position,  and  in  fact  he  tried  successfully 
to  keep  the  other  members  of  the  Board  from  resigning. 
His  resignation  on  January  15,  1949,  was  at  the  request 
of  the  Area  Rent  Director,  Mr.  Koepke,  after  Koepke 
learned  that  Cly  had  been  accepting  money.  There  is  no 
evidence  in  the  record  that  Cly  at  any  time  did  anything 
to  discourage  citizens  from  continuing  to  make  inquiries 
at  his  office  or  home  regarding  rental  increases. 
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As  a  member  of  an  Advisory  Board,  Cly  knew  that 
under  the  provisions  of  the  Rent  and  Housing  Act  in 
effect  during  his  tenure  he  would  have  an  opportunity  to 
make  his  and  Hill's  recommendation  in  a  case  as  soon 
as  an  application  for  rental  increase  was  filed  with  the 
Area  Rent  Director.  The  evidence  showed  that  not  only 
did  Advisory  Board  No.  8  make  recommendations  in  ap- 
peal cases,  after  the  Area  Rent  Director  had  refused  to 
grant  a  rental  increase,  but  that  Cly  and  Hill  also  had 
matters  put  on  the  Board's  agenda  even  before  the  Area 
Rent  Dirtcor  had  had  an  opportunity  to  pass  on  the  mat- 
ter [Rep.  Tr.  354].  Certain  of  the  exhibits  in  this  case 
show  that  the  rental  increase  action  was  initiated  by  Rent 
Advisory  Board  No.  S  [see  Ptf's  Exs.  19,  20,  23].  As 
a  Board  member,  Cly  knew  that  the  recommendations  for 
rental  increase  were  accepted  by  the  Area  Rent  Director 
where  they  were  reasonable. 

The  evidence  clearly  showd  that  Cly  and  Hill  had  their 
bribery  scheme  on  a  very  business-like  basis.  Their  agree- 
ment was  to  split  the  bribes  on  a  50-50  basis.  Cly  had 
the  contacts,  the  office  and  would  get  the  "clients"  [Rep. 
Tr.  202],  while  Hill  would  do  all  the  stenographic  work. 
Hill  had  no  car  so  Cly  drove  him  down  to  the  Los  An- 
geles Area  Rent  Director's  office  practically  every  day. 
Cly,  in  his  own  testimony  supplied  the  most  crucial  piece 
of  evidence  which  established  the  organized  manner  of 
their  bribe  taking  when  he  said : 

**.  .  .  there  would  he  no  charges  unless  ive  actually 
knew  ivhat  the  place  is  (emphasis  added),  and  whether 
we  felt  satisfied  that  it  was  justified  for  an  increase 
and  how  much  the  work  would  be"  [Rep.  Tr.  411]. 
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It  is  submitted  that  the  foregoing  summary  of  the  gen- 
eral operation  carried  on  by  appellant  and  Hill  makes  it 
clear  that  when  appellant  agreed  to  assist  a  landlord  in 
obtaining  a  rental  increase  and  the  fee  was  agreed  upon, 
from  that  moment  on  the  particular  matter  was  "pending" 
before  Cly  in  his  official  capacity  as  a  Board  member 
within  the  contemplation  of  the  bribery  statutes  involved. 

To  accept  the  logic  of  appellant's  argument  to  the  con- 
trary one  would  have  to  say  that  a  judge  could  only  be 
bribed  when  he  has  his  judicial  robe  on,  or  that  a  United 
States  Attorney  could  only  be  bribed  while  he  was  in 
the  Federal  Building.  The  contemplation  of  the  Congress 
in  drafting  the  bribery  statutes  involved  could  not  have 
been  to  so  narrowly  construe  the  meaning  of  "pending." 

Here  the  evidence  is  clear  that  appellant  had  a  lucrative 
bribery  scheme  organized  and  that  he  and  Hill  were  selec- 
tive in  the  cases  they  accepted.  Cly  testified  money  was 
taken  only  from  landlords  and  it  was  paid  "more  or  less 
voluntarily"  [Rep.  Tr.  470]  by  these  landlords.  There- 
fore, when  the  appellant  set  a  fee  in  a  matter  he  or  Hill 
had  inspected  the  premises  and  he  was  prepared  to  do 
whatever  was  necessary  to  obtain  the  desired  rental  in- 
crease. Such  matter  from  that  moment  on  became  "pend- 
ing" before  him  in  his  official  capacity. 

3.  There  Was  Substantial  Evidence  Showing 
That  the  Chapman  Matter  (Count  Three)  Was 
Pending  Before  Appellant  in  His  Official 
Capacity. 

Cly  himself  recalled  talking  with  the  Chapmans,  but  his 
statement  regarding  the  date  of  the  conversation  again 
showed  the  organized  nature  of  the  bribery  scheme  [Rep. 
Tr.  410]  and  showed  that  this  matter  was  pending  before 
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him.  On  that  page  in  the  transcript  he  was  shown  Mrs. 
Chapman's  $50  check,  dated  December  6,  1948,  made 
payable  to  Monte  Cly  [Ptf's  Ex.  1]  and  he  said: 

'*No,  that  wouldn't  fix  any  date.  That  could  have 
been  after  Mr.  Hill  was  down  there  and  knew  what 
he  was  going  to  do  .  .  .  the  check  and  the  date 
would  be  after  the  thing  had  been  checked  over  .  .  ." 
(emphasis  added). 

Mr.  Chapman  testified  that  both  Cly  and  Hill  were 
present  when  the  price  to  be  charged  was  discussed. 
Chapman  objected  to  the  price  of  $10  per  apartment  and 
said  he  could  get  the  apartment  house  people  to  file  his 
papers  for  nothing.  The  reply  of  Hill  again  gave  evi- 
dence of  the  organized  nature  of  the  scheme. 

"It  will  have  to  go  through  our  Board"  [Rep.  Tr. 
29]. 

The  Chapmans  agreed  to  the  compromise  figure  of  $50 
and  the  check  was  written.  Hill  testified  that  he  had  never 
seen  this  check  before.  The  check  bears  the  handwritten 
endorsement  ''Monte  Cly." 

There  is  no  dispute  in  the  facts  that  Hill  filed  the  neces- 
sary application  forms  for  the  Chapmans  and  that  Hill 
made  various  inspections  of  the  Chapman  premises. 

It  is  submitted  that  there  was  substantial  evidence  to 
support  the  verdict,  and  particularly  that  the  Chapman 
matter  was  pending  before  Cly  in  his  official  capacity  on 
or  about  the  date  on  which  the  check  was  given  to  Cly, 
December  6,  1948. 
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4.  There  Was  Substantial  Evidence  Showing 
That  the  Neiditch  Matter  (Count  Four)  Was 
Pending  Before  Appellant  in  His  Official 
Capacity. 

The  evidence  is  undisputed  that  Mrs.  Neiditch  gave  to 
Hill  a  $250  check,  dated  November  15,  1948,  made  pay- 
able to  cash  [Ptf's  Ex.  5].  Hill  testified  that  he  gave  Cly 
half  of  the  proceeds  at  the  bank  where  the  check  was 
cashed  [Rep.  Tr.  220].  Cly  admitted  receiving  half  of 
this  check  [Rep.  Tr.  418]. 

Cly  testified  he  knew  Hill  "worked  on"  this  case  for 
two  and  a  half  months  at  least  and  that  Hill  was  at  this 
property  at  least  once  a  week  [Rep.  Tr.  417].  On  this 
same  page  in  the  transcript  Cly  emphatically  denied  that 
he  knew  this  property  because  "1  never  went  into  Santa 
Monica."  However,  two  pages  later  in  the  transcript 
Cly  admitted  that  he  inspected  the  premises  of  Don  Greco, 
126  PaHsades  in  Santa  Monica  [Rep.  Tr.  419,  line  22]. 

Hill  testified  that  he  made  the  necessary  inspections  and 
filed  the  application  in  this  case  [Rep.  Tr.  218].  Hill 
further  recalled  that  the  Board  met  and  considered  this 
case  and  recommended  an  increase  in  rental  [Rep.  Tr. 
221].  Cly  was  present  at  this  meeting  of  the  Board  [Rep. 
Tr.  221]. 

5.  There  Was  Substantial  Evidence  Showing 
That  the  Greco  Matter  (Count  Five)  Was 
Pending  Before  Appellant  in  His  Official 
Capacity. 

Appellant  does  not  dispute  the  fact  that  $300  in  cash 
was  received  in  this  matter  from  Don  Greco  [Rep.  Tr, 
421].     Appellant  himself  testified  that  this  matter  came 
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before  Rent  Advisory  Board  No.  8  on  four  occasions  [Rep. 
Tr.  422-425,  incl.].  Hill  stated  that  he  prepared  the 
application  and  schedule  filed  with  the  Area  Rent  Direc- 
tor [Ptf's  Ex.  23].  A  notation  in  Exhibit  23  indicates 
that  the  action  for  a  rental  increase  was  initiated  by 
Advisory  Board  No.  8. 

The  transcript  is  replete  with  admissions  by  appellant 
that  he  inspected  this  property,  felt  strongly  that  a  rental 
increase  was  warranted,  and  that  he  and  Hill  sent  photo- 
graphs to  the  Area  Rent  Director  along  with  this  applica- 
tion [Rep.  Tr.  421].  In  this  connection  appellant  again 
betrayed  the  organized  nature  of  his  bribery  scheme  when 
he  said : 

"I  don't  recall  whether  we  were  given  the  pictures 
or  we  took  the  pictures  .  .  .  sometimes  we  went 
out  and  took  pictures — that  is,  I  went  with  Mr.  Hill 
and  he  would  take  them  or  I  would  take  them"  [Rep. 
Tr.  421,  lines  6-11,  inch] 

Greco  received  permission  to  raise  his  rentals  approxi- 
mately three  or  four  months  after  he  paid  Cly  and  Hill 
the  $300  [Rep.  Tr.  174,  175]. 

It  is  to  be  noted  that  at  the  close  of  the  plaintiff's  case 
in  the  trial  court,  defense  counsel  made  separate  motions 
for  acquittal  on  every  count  except  Cotiut  Five  [Rep.  Tr. 
365-370,  incl. ;  renewal  of  motions  after  both  sides  rested, 
Rep.  Tr.  566,  567].  At  the  time  counsel  was  making 
separate  motions  he  said  when  he  came  to  Count  Five: 
*'We  will  pass  Count  No.  5"  [Rep.  Tr.  368]. 
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6.  There  Was  Substantial  Evidence  Showing 
That  the  Wescoatt  Matter  (Count  Seven) 
Was  Pending  Before  Appellant  in  His  Official 
Capacity. 

Wescoatt  read  of  Cly  and  Hill  in  the  Venice  newspaper 
and  he  went  to  the  address  given  in  the  newspaper  and 
there  had  a  conversation  with  Cly.  After  learning  Mr. 
Wescoatt's  problem,  Cly  said,  "Mr.  Hill  makes  out  these 
papers"  [Rep.  Tr.  132].  Hill  inspected  the  property  and 
in  a  subsequent  conversation  with  Hill  present,  Cly  said, 
"We  will  do  the  whole  job  for  $100."  Wescoatt  there- 
upon paid  Cly  $100  in  cash  [Rep.  Tr.  138].  Cly  admitted 
this  [Rep.  Tr.  431]. 

The  evidence  is  uncontradicted  that  Hill  filed  the  neces- 
sary papers  with  the  Area  Rent  Director  [Ptf's  Ex.  21]. 
Cly  admitted  that  he  examined  this  property  two  or  three 
months  before  he  accepted  the  $100  [Rep.  Tr.  430]. 

Hill  testified  that  this  matter  was  brought  before  the 
Board  and  that  a  favorable  recommendation  for  a  rental 
increase  was  made.  Cly  was  present  and  Hill  was  sure 
that  Cly  voted  for  the  increase  "because  it  took  a  majority 
of  the — lots  of  times  the  others  were  against  us  so  we 
would  turn  it  down"  [Rep.  Tr.  224,  225]. 

Approximately  three  months  after  payment  of  the  $100 
to  Cly,  Wescoatt  received  authority  from  the  Area  Rent 
Director  to  increase  rentals  [Rep.  Tr.  136;  Ptf's  Exs. 
6-9,  inch]. 
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7.  There  Was  Substantial  Evidence  Showing 
That  the  Preston  (Count  Eight)  and  Bar- 
ker (Count  Nine)  Matters  Were  Pending  Be- 
fore Appellant  in  His  Official  Capacity. 

Mrs.  Barker  testified  that  she  and  her  sister,  Mrs.  Pres- 
ton, read  an  article  in  a  Santa  Monica  newspaper  which 
told  of  Cly  and  Hill  and  gave  Cly's  office  address  as  the 
place  to  go  for  relief  in  ''hardship  and  hardluck  cases" 
[Rep.  Tr.  167].  Cly  admitted  that  he  inspected  some 
property  on  the  day  that  one  of  the  sisters  first  came  to 
him,  and  that  on  the  next  occasion  both  of  the  sisters 
came  in,  he  introduced  Hill  to  them,  and  Hill  talked  to 
them  [Rep.  Tr.  505]. 

The  evidence  is  uncontradicted  that  Mrs,  Preston  paid 
Cly  $90  in  cash  and  Mrs.  Barker  paid  him  $45  in  cash 
[Rep.  Tr.  157-159].  Cly  admitted  that  when  he  accepted 
these  sums  the  sisters  had  already  brought  their  problems 
to  him  [Rep.  Tr.  505].  This  only  corroborates  previous 
statements  by  Cly  that  money  was  never  accepted  until  the 
properties  had  been  inspected  and  he  was  certain  that  he 
could  recommend  a  raise  in  rental.  Mrs.  Barker  placed 
the  date  of  this  payment  to  Cly  as  on  or  about  September 
4,  1948,  the  date  alleged  in  Counts  Eight  and  Nine  of  the 
Indictment. 

Hill  testified  that  he  prepared  the  applications  and  sched- 
ules for  rental  increases  in  the  properties  involved  in  these 
two  counts  [Rep.  Tr.  544.  Ptf's  Ex.  20].  It  is  to  be 
noted  in  Exhibit  20  that  there  is  a  notation  that  the  action 
for  rental  increase  was  initiated  by  Advisory  Board  N^o.  8. 
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Cly  admitted  that  papers  were  filed  on  behalf  of  these 
sisters  and  that  these  properties  could  have  come  up  before 
the  Board  but  that  he  could  not  recall  [Rep.  Tr.  505]. 

In  the  spring  of  1949  the  sisters  received  authorization 
from  the  Area  Rent  Director  to  raise  rentals  on  certain 
of  the  properties  involved  in  these  counts. 

8.  There  Was  Substantial  Evidence  Showing 
That  the  Cohen  Matter  (Count  Eleven) 
Was  Pending  Before  Appellant  in  His  Official 
Capacity. 

Cly  admitted  that  the  Cohens  brought  all  of  their  papers 
to  his  office,  at  his  request,  and  with  Hill  present  all  the 
papers  were  read.  Hill  handled  the  entire  matter  from 
that  time  on  [Rep.  Tr.  433].  Cly  recalled  that  this  matter 
started  around  June  of  1948  and  that  Hill  was  doing 
something  on  the  matter  week  after  week  [Rep.  Tr.  500]. 
It  is  to  be  noted  that  the  minutes  of  Advisory  Board  No. 
8  for  September  13,  1948,  reflect  that  Cly  and  Hill  were 
present  and  that  a  recommendation  for  rental  increase 
was  made  [Rep.  Tr.  339]. 

There  is  no  dispute  that  $50  was  the  price  charged  by 
Cly,  but  Cly  recalled  that  only  about  $35  was  paid  [Rep. 
Tr.  436]. 

Hill  stated  he  filed  the  application  and  schedule  for 
rental  increase  and  identified  the  papers  [Rep.  Tr.  543; 
Ptf's  Ex.  19].  It  is  to  be  noted  that  there  appears  in 
Exhibit  19  a  statement  that  the  action  for  rental  increase 
was  initiated  by  Advisory  Board  No.  8. 
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V. 

There  Was  Sufficient  Competent  Evidence  on  the  Issue 
of  Appellant's  Criminal  Intent  and  the  Trial  Court 
Properly  Admitted  Testimony  of  Earl  J.  Temple- 
ton  on  This  Issue  of  Intent. 

The  legal  proposition  that  separate  and  distinct  acts  or 
offenses  are  inadmissible  in  a  trial  is  too  well  established 
to  require  authority.  It  is  equally  well  established  that 
an  exception  to  this  rule  exists  and  that  similar  and  related 
acts  are  admissible  in  a  trial  when  introduced  on  the  issue 
of  intent,  motive,  or  to  show  a  common  scheme  or  plan. 
This  exception  was  recognized  in  the  recent  case  from 
this  Court  of  Heitderson  v.  United  States,  1944,  143  F. 
2d  681,  683. 

Appellant  in  his  brief  (App.  O.  B.  38,  39)  has  cited 
cases  which  purport  to  hold  that  testimony  of  Mr.  Temple- 
ton  should  not  have  not  have  been  admitted.  The  cases 
cited  do  not  sustain  this  contention. 

In  Cole  V.  Arkansas,  1948,  333  U.  S.  196,  the  peti- 
tioners were  tried  and  convicted  of  a  violation  of  Section 
2  of  a  state  statute.  Their  convictions  were  affirmed  by 
the  Supreme  Court  of  Arkansas  on  the  ground  that  they 
had  violated  Section  1,  describing  a  separate  and  distinct 
offense.  The  Supreme  Court  properly  held  procedural 
due  process  had  been  denied,  and  thus  reversed  the  con- 
viction. The  court  cited  as  authority  its  earlier  decision 
in  De  Jonge  v.  Oregon,  1936,  299  U.  S.  353,  362.  Neither 
the  Cole  nor  the  De  Jonge  case  have  application  to  this 
argument  of  appellant  because  the  issue  was  due  process. 
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Nor  does  the  California  case  of  People  v.  Glass,  1910, 
158  Cal.  650  support  appellant's  argument.  The  reason 
it  does  not  is  explained  by  the  court  on  page  656: 

"*  *  *  The  real  reason  why  the  evidence  was  offered 
is  most  obvious.  It  was  not  offered  to  show  motive. 
It  was  not  offered  to  show  identity  and  plan  or 
identity  of  plan.  These  are  the  veriest  pretenses. 
It  was  designed  to  besmirch  and  degrade  the  defen- 
dant    *     *     *"   (emphasis  added). 

In  People  v.  Washburn,  1930,  104  Cal.  App.  662,  670 
the  court  made  it  clear  that  where  the  facts  regarding 
an  alleged  former  bribery  were  inconclusive  and  where 
such  alleged  former  bribery  was  not  relevant  to  any  issue 
in  the  case,  such  evidence  had  been  improperly  admitted 
in  the  trial  court. 

In  a  prosecution  of  the  Secretary  of  the  Interior  for 
bribery,  evidence  showing  a  transaction  closely  related 
to  the  transaction  on  which  the  prosecution  was  based  was 
held  admissible  as  bearing  upon  motive  or  intent. 

Fall  V.  United  States  (C.  A.,  D.  C.  1931),  49  F. 
2d  506,  513,  cert.  den.  51  S.  Ct.  657,  283  U.  S. 
867,  75  L.  Ed.  1471. 

In  a  prosecution  of  a  War  Department  employee,  evi- 
dence on  an  earlier  occasion  of  a  proposed  bribe  was  held 
admissible  to  show  intent. 

United  States  v.  Baneth  (C.  A.  N.  Y.  1946),  155 
F.  2d  978. 

It  is  submitted  that  the  testimony  of  Earl  J.  Templeton 
in  the  instant  case  was  properly  admitted  for  the  reason 
that  it  was  a  similar  and  related  act  that  was  admitted 
on  the  issue  of  intent. 
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vr. 

The  Trial  Court  Made  Proper  Comments  and  Properly 
Instructed  the  Jury. 

A.     The  Trial  Court  Properly  Instructed  the  Jury  When  It 
Read  the  Entire  Bribery  Statute. 

Appellant  in  his  brief  (App.  O.  B.  42)  concedes  that 
defense  counsel  at  the  time  of  trial  did  not  object  to 
the  court  reading  (old)  18  U.  S.  C.  207,  but  he  now 
makes  the  claim  that  this  was  error,  and  such  fundamental 
error  as  to  be  the  basis  for  a  reversal.  A  reading  of  the 
entire  charge  to  the  jury  [Rep.  Tr.  570  to  589,  incl.] 
clearly  shows  that  there  was  no  fundamental  error  com- 
mitted by  the  court  in  its  instructions. 

There  is  no  analogy  between  this  case  and  Screws  v. 
United  States,  1944,  325  U.  S.  91,  because  in  that  case 
the  trial  court  had  failed  to  instruct  the  jury  on  the  es- 
sential elements  of  the  only  offense  on  which  the  conviction 
could  rest.  The  court  very  properly  found  this  to  be 
fundamental  error.  Such  was  not  the  instruction  in  the 
instant  case. 

Again,  in  the  case  from  this  Court  of  Corson  v.  United 
States,  1944,  147  F.  2d  437,  the  instruction  of  the  trial 
court  was  improper  because  it  failed  to  inform  the  jury 
what  the  applicable  gasoline  ration  order  allowed  and 
what  it  forbade.  This  allowed  the  jury  to  assume  that  the 
law  was  violated  and  the  offense  committed  merely  on  a 
showing  of  a  suspicious  transfer  of  coupons.  It  is  clear 
from  the  instructions  in  the  instant  case  that  no  such 
fatally  deficient  instructions  were  given.  In  the  instant 
appeal  the  appellant  is  advancing  the  surprising  suggestion 
that  when  the  court  reads  in  its  entirety  the  statute  on 
which  the  indictment  is  founded  there  is  fundamental 
error  committed. 
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Appellant  is  apparently  confused  when  he  states  in  his 
brief  that,  'The  court  erroneously  instructed  the  jury 
on  the  statute  that  was  not  yet  passed.  The  court  read 
the  jury  the  later  statute  instead"  (App.  O.  B.  43).  By 
referring  to  that  portion  of  the  instructions  [Rep.  Tr. 
578]  it  is  clear  that  the  court  explained  the  fact  that 
there  were  two  statutes,  and  then  read  the  old  section 
(old)  18  U.  S.  C.  207. 

It  is  submitted  that  the  court  did  not  err  in  its  instruc- 
tions. 

B.  The  Trial  Court  Followed  Approved  Federal  Practice  in 
Its  Comments  Upon  the  Evidence  and  Its  Expression  of 
Opinion  on  the  Evidence. 

Appellee  agrees  with  the  appellant  that  Quercia  v. 
United  States,  1932,  289  U.  S.  466,  fairly  states  the 
settled  principles  regarding  fair  comment  by  the  trial 
judge.    On  page  469  the  court  says: 

"In  charging  the  jury,  the  trial  judge  is  not  limited 
to  instructions  of  an  abstract  sort.  It  is  within  his 
province,  whenever  he  thinks  it  necessary,  to  assist 
the  jury  in  arriving  at  a  just  conclusion  by  explaining 
and  commenting  upon  the  evidence,  by  drawing  their 
attention  to  the  parts  of  it  which  he  thinks  important; 
and  he  may  express  his  opinion  upon  the  facts,  pro- 
vided he  makes  it  clear  to  the  jury  that  all  matters 
of  fact  are  submitted  to  their  determination  (citing 
cases)." 

In  the  later  case  of  United  States  v.  Murdoch,  1933, 
290  U.  S.  389,  394,  the  court  applies  the  above  stated 
principle  as  follows: 

"In   the   circumstances   we   think   the   trial   judge 
erred  in  stating  the  opinion  that  the  respondent  was 


—si- 
guilty  beyond  a  reasonable  doubt.  A  federal  judge 
may  analy::e  the  evidence,  comment  upon  it,  and  ex- 
press his  views  with  regard  to  the  testimony  of  wit- 
nesses (emphasis  added).  He  may  advise  the  jury 
in  respect  to  the  facts,  but  the  decision  of  issues  of 
fact  must  be  fairly  left  to  the  jury   (citing  cases)." 

In  the  instant  case  it  is  readily  apparent  from  reading 
the  instructions  as  a  whole  that  the  decisions  on  issues 
of  fact  were  fairly  and  clearly  left  to  the  jury. 

The  trial  judge  stated  to  the  jury  in  the  instant  appeal 
that  this  was  the  first  time  in  over  ten  years  that  he  had 
been  on  the  bench  where  he  felt  that  comments  should 
be  made  [Rep.  Tr.  570].  The  court  immediately  ad- 
monished the  jury  that  they  were  not  bound  by  the  com- 
ments to  be  made  and  that  it  was  their  duty  to  decide 
the  guilt  or  innocence  of  the  defendant  and  to  disregard 
the  comments  [Rep.  Tr.  571,  577].  The  court  then 
continued  by  stating  that  the  comments  were  made  to 
help  them  arrive  at  a  just  verdict.  Later  in  the  instruc- 
tions the  court  restated  this  and  pointed  out  that  there 
might  be  a  tendency  on  the  part  of  the  jury  to  feel  that 
there  had  been  a  racket  and  that  the  jury  might  punish  the 
defendant  for  the  racket,  not  the  crime  charged.  The 
court  then  stated: 

"You  might  resent  what  Mr.  Cly  did  in  this  case 
but  unless  you  believe  he  accepted  a  bribe  it  is  your 
duty  to  find  him  not  guilty"  [Rep.  Tr.  576]. 

It  is  submitted  that  none  of  the  matters  mentioned  by 
appellant  (App.  O.  B.  43-49,  incl.)  with  regard  to  com- 
ments by  the  court  violate  the  settled  principles  of  fair 
comment  set  forth  in  the  Quercia  and  Murdoch  cases. 
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C.     The  Trial  Court  Made  a  Proper  Comment  During 

the  Trial. 

Appellant  asserts  (App.  O.  B.  40,  41)  that  the  trial 
court  committed  prejudicial  error  in  a  statement  made 
during  the  course  of  the  trial.  This  assertion  is  without 
foundation. 

While  the  court  did  comment  that  when  one  is  in  govern- 
ment business  it  is  known  that  such  persons  do  not  have 
to  be  paid  to  do  their  work,  the  court  twice  clearly  ad- 
monished the  jury  that  its  comments  were  not  binding 
upon  the  jury.  Further,  in  its  instructions  to  the  jury 
the  court  again  made  it  clear  to  the  jury  that  the  basic 
issue  in  the  case  was  whether  the  money  accepted  by  Cly 
was  for  service  or  was  for  a  bribe,  and  that  the  jury  was 
the  final  judge  on  this  issue  [Rep.  Tr.  577].  The  court 
instructed  in  part  as  follows: 

"Let  me  say  to  you  that  the  only  question  here  is 
whether  or  not  this  defendant  accepted  bribes  as  set 
forth  in  the  indictment"  [Rep.  Tr.  572].  'They 
say  they  were  only  supposed  to  be  working  while  they 
were  on  the  board,  sitting  on  the  board.  Would  I  be 
justified  in  accepting  money  as  an  attorney  and  then 
pass  upon  the  case  before  me  and  say  that  I  was 
accepting  the  money  as  services  and  not  as  a  bribe 
and  be  justified  in  doing  it"  [Rep.  Tr.  574]. 

Appellant's  reference  to  the  Clerks  of  Courts  and  United 
States  Marshal's  office  accepting  fees  does  not  assist  him. 
The  court  can  well  take  judicial  notice  of  the  fact  that 
such  fees  paid  to  these  governmental  employees  are  paid 
into  the  Treasury  and  not  into  the  pockets  of  the  employees 
involved. 
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Conclusion. 

For    the    foregoing    reasons    the   judgment    should    be 
affirmed. 

Respectfully  submitted, 

Ernest  A.  Tolin, 

United  States  Attorney, 

Walter  S.  Binns, 
Chief  Asst.  United  States  Attorney, 

Vincent  N.  Erickson, 
Assistant  United  States  Attorney. 

Attorneys  for  Appellee. 
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APPENDIX  C. 

Statutes  Involved. 

A.     (Old)  Title  18  U.  S.  C.  §  207  reads  as  follows: 

"§207.  (Criminal  Code,  section  117.)  Official  accept- 
ing bribe.  Whoever,  being  an  officer  of  the  United  States, 
or  a  person  acting  for  or  on  behalf  of  the  United  States, 
in  any  official  capacity,  under  or  by  virtue  of  the  authority 
of  any  department  or  office  of  the  Government  thereof; 
or  whoever,  being  an  officer  or  person  acting  for  or  on 
behalf  of  either  House  of  Congress,  or  of  any  committee 
of  either  House,  or  of  both  Houses  thereof,  shall  ask, 
accept,  or  receive  any  money,  or  any  contract,  promise, 
undertaking,  obligation,  gratuity,  or  security  for  the  pay- 
ment of  money,  or  for  the  delivery  or  conveyance  of  any- 
thing of  value,  with  intent  to  have  his  decision  or  action 
on  any  question,  matter,  cause,  or  proceeding  which  may 
at  any  time  be  pending,  or  which  may  by  law  be  brought 
before  him  in  his  official  capacity,  or  in  his  place  of  trust 
or  profit,  influenced  thereby,  shall  be  fined  not  more  than 
three  times  the  amount  of  money  or  value  of  the  thing 
so  asked,  accepted,  or  received,  and  imprisoned  not  more 
than  three  years;  and  shall,  moreover,  forfeit  his  office 
or  place  and  thereafter  be  forever  disqualified  from  hold- 
ing any  office  of  honor,  trust,  or  profit  under  the  Govern- 
ment of  the  United  States.  (R.  S.  §§  5501,  5502;  Mar. 
4,  1909,  c.  321,  §  117,  35  Stat.  1109.)" 


B.  (New)  Title  18,  U.  S.  C.  ^202  reads  as  follows: 
''§  202.     Acceptance  or  solicitation  by  officer  or  other 

person. 

Whoever,  being  an  officer  or  employee  of,  or  person 
acting  for  or  on  behalf  of  the  United  States,  in  an  official 
capacity,  under  or  by  virtue  of  the  authority  of  any  de- 
partment or  agency  thereof,  or  an  officer  or  person  acting 
for  or  on  behalf  of  either  House  of  Congress,  or  of  any 
committee  of  either  House,  or  of  both  Houses  thereof, 
asks,  accepts,  or  receives  any  money,  or  any  check,  order, 
contract,  promise,  undertaking,  obligation,  gratuity,  or 
security  for  the  payment  of  money,  or  for  the  delivery  or 
conveyance  of  anything  of  value,  with  intent  to  have  his 
decision  or  action  on  any  question,  matter,  cause,  or  pro- 
ceeding which  may  at  any  time  be  pending,  or  which  may 
by  law  be  brought  before  him  in  his  official  capacity,  or 
in  his  place  of  trust  or  profit,  influenced  thereby,  shall  be 
fined  not  more  than  three  times  the  amount  of  such  money 
or  value  of  such  thing  or  imprisoned  not  more  than  three 
years,  or  both;  and  shall  forfeit  his  office  or  place  and  be 
disqualified  from  holding  any  office  of  honor,  trust,  or 
profit  under  the  United  States." 

C.  Pertinent  provisions  of  the  Housing  and  Rent  Stat- 
utes Involved. 

Only  the  portions  of  the  Housing  and  Rent  Law  efifec- 
tive  between  November  6,  1947,  and  January  15,  1949, 
are  set  forth  below.  The  reason  for  this  is  that  appellant 
took  his  Oath  of  Office  as  a  member  of  Rent  Advisory 
Board  No.  8  on  November  6,  1947,  and  his  resignation 
from  that  Board  was  made  effective  January  15,  1949. 
The  Housing  and  Rent  Law  first  in  effect  during  this 
period  was  the  Housing  and  Rent  Act  of   1947,  Public 
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Law  129,  effective  July  1,  1947,  Ch.  163,  61  Stat.  193. 
Certain  provisions  of  the  1947  Act  were  amended  in  the 
Housing  and  Rent  Act  of  1948,  effective  April  1,  1948, 
Ch.  161,  62  Stat.  93.^  The  amendments  made  in  the 
Housing  and  Rent  Act  of  1948  were  generally  an  ex- 
pansion and  amplification  of  the  provisions  of  the  1947 
Act.  Appellant  in  his  Brief  (A.  Op.  pp.  3-8,  inch)  has 
apparently  by  oversight  quoted  the  Act  as  it  reads  today 
and  not  as  it  read  during  the  pertinent  period,  namely, 
November  6,  1947,  through  January  15,  1949. 

While  appellee  agrees  that  the  general  sections  covered 
in  appellant's  brief  are  the  ones  most  pertinent  to  the  case, 
we  wish  to  correct  the  record  so  that  the  Court  may  have 
before  it  the  provisions  of  the  Housing  and  Rent  Law 
actually  in  effect  at  the  time  appellant  was  on  the  Rent 
Advisory  Board. 

The  portion  of  the  Housing  and  Rent  Act  of  1947 
quoted  in  the  appellant's  brief  was  apparently  copied  by 
mistake  from  the  1951  Cumulative  Supplement  to  Title 
50  App.,  Sec.  1894,  thereof  and  more  particularly  to  pages 
704  and  705  of  that  Section.  For  the  sake  of  clarity,  the 
portion  of  the  Housing  and  Rent  Act  of  1947  quoted 
in  Appellant's  Opening  Brief  will  be  set  forth  below,  and 
those  portions  not  in  effect  during  the  period  involved 
herein  mill  be  italicised.  The  quotation  which  follows, 
except  as  otherwise  noted,  will  be  from  the  Housing  and 
Rent  Act  of  1948,  Ch.  161,  62  Stat.  93.  beginning  at 
page  95  thereof. 


iThe  Housing  and  Rent  Act  of  1948,  Sec.  204(e).  62  Stat.  98. 
provided  that  said  Act  should  be  effective  until  the  close  of  March 
31,  1949. 


"(c)  The  Housing  Expediter  is  hereby  authorized  and 
directed  to  remove  any  or  all  maximum  rents  before  this 
title  [this  appendix]  ceases  to  be  in  effect,  in  any  defense- 
rental-area  or  portion  thereof  or  with  respect  to  any  class 
of  housing  accommodations  in  any  such  area  or  portion 
thereof,  if  in  his  judgment  the  need  for  continuing  maxi- 
mum rents  in  such  area  or  portion  thereof  or  with  respect 
to  such  class  of  housing  accommodations  no  longer  exist, 
due  to  sufficient  construction  of  new  housing  accommoda- 
tions or  when  the  demand  for  rental  housing  accommoda- 
tions has  been  otherwise  reasonably  met.  The  Housing 
Expediter  is  further  authorised  and  directed  to  remove 
maximum  rents  from  any  or  all  luxury  housing  accom- 
modations in  any  defense-rental  area  or  portion  thereof, 
if  in  his  judgment  such  action  would  result  in  the  creation 
of  additional  rental  units  by  conversion.  The  Housing 
Expediter  shall  from  time  to  time  make  surveys  with  a 
view  to  carrying  out  the  purpose  of  this  subsection  to  de- 
control housing  accommodations  at  the  earliest  practicable 
time. 

"(d)  The  Housing  Expediter  is  authorized  to  issue 
such  regulations  and  orders,  consistent  with  the  provisions 
of  this  title,  as  he  may  deem  necessary  to  carry  out  the 
provisions  of  this  section  and  section  202(c). ^ 

"(e)  (1)  The  Housing  Expediter  is  authorized  and 
directed  to  create  and,  if  necessary  continue  in  existence 
until  the  termination  of  this  Act  in  each  defense-rental 
area  zvhether  or  not  under  Federal  rent  control  or  such 
portion   thereof   as   he   may   designate,    a    local    advisory 


^This  subsection  (d)  appears  in  the  Housing  and  Rent  Act  of 
1947,  and  it  was  not  amended  in  the  Housing  and  Rent  Act  of 
1948. 
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board,  The  Housing  Expediter  shall  whenever  in  his  judg- 
ment there  is  need  therefor,  create  a  local  advisory  hoard 
in  any  part  of  an  area  designated  under  the  provisions  of 
the  Emergency  Price  Control  Act  of  1942,  as  amended 
[50:  Appx.  25],  prior  to  March  1,  1947,  as  an  area 
where  defense  activities  have  residted  or  threaten  to  re- 
sult in  an  increase  in  the  rents  for  housing  accommoda^ 
tions  inconsistent  with  the  purposes  of  such  Act,  in  which 
maximum  rents  were  not  being  regulated  under  such  Act 
on  March  1,  1947 ,  each  such  board  shall  consist  of  not 
less  than  five  members  who  are  citizens  of  the  area  and 
who,  insofar  as  practicable,  as  a  group  are  representative 
of  the  afifected  interests  in  the  area,  to  be  appointed  by  the 
Housing  Expediter,  from  recommendations  made  by  the 
respective  Governors:  Provided,  That  in  any  case  where 
the  Governor  has  made  no  recommendations  for  original 
appointments  to  local  boards  or  appointments  to  fill  vacan- 
cies, within  thirty  days  after  request  therefor  (subsequent 
to  the  date  of  enactment  of  the  Housing  and  Rent  Act 
of  1948  [Mar.  30,  1948]  from  the  Housing  Expediter, 
the  Housing  Expediter  shall  without  such  recommenda- 
tions appoint  the  original  members  of  such  boards  or  such 
members  as  may  be  required  to  fill  vacancies.  Nothing  in 
the  foregoing  provisions  shall  require  the  reappointment 
of  present  members  of  local  advisory  boards,  but  any 
change  in  the  membership  of  any  local  advisory  board 
necessitated  by  this  provision  shall  be  efifectuated  as 
promptly  as  may  be  practicable.  Each  such  board  shall 
have  sufficient  members  to  enable  it  promptly  to  consider 
individual  adjustment  cases  coming  before  it  on  which  the 
board  shall  make  recommendations  to  the  officials  adminis- 
tering this  title  [this  appendix]  within  its  area:  and  be- 
fore recommending  any  such  adjustment  the  board  shall 
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give  notice  to  the  parties  and  shall  hold  a  hearing  at  the 
request  of  either  party.  Upon  petition  by  a  representative 
group  of  tenants  or  landlords,  the  board,  if  it  finds  that 
the  petition  is  substantial  in  character,  shall  hold  a  public 
hearing  in  accordance  with  the  requirements  set  forth  in 
paragraph  (4)  of  this  subsection  on  any  of  the  matters 
set  forth  in  subparagraphs  (A)  and  (B)  of  this  para- 
graph. Such  hearing  shall  be  begun  within  thirty  days 
after  the  filing  of  such  petition,  and  shall  be  completed 
zvithin  thirty  days  after  it  is  begun.  Shoidd  the  board  for 
any  reason  fail  to  hold  such  hearing,  the  Housing  Expe- 
diter, upon  notice  of  that  fact  given  by  such  group,  shall 
(unless  he  finds  that  the  petition  is  not  substantial  in 
character)  hold  a  public  hearing  in  like  manner  on  such 
matters.  Such  hearing  shall  be  begun  within  thirty  days 
after  the  giving  of  such  notice  by  such  group,  and  shall  be 
completed  within  thirty  days  after  it  is  begun.  If  the 
Housing  Expediter  finds  that  such  petition  is  not  substan- 
tial in  character,  such  group  may  file  a  complaint  with 
the  Emergency  Court  of  Appeals  within  thirty  days  after 
the  date  such  finding  is  m^ade.  Thereupon,  if  it  finds  that 
the  Housing  Expediter's  finding  is  not  in  accordance  with 
law,  the  Emergency  Court  of  Appeals  shall  have  juris- 
diction to  enter,  within  thirty  days  after  the  date  of  filing 
of  such  complaint,  an  order  directing  the  Housing  Ex- 
pediter to  hold  such  hearing.  If  a  hearing  is  held  by 
either  the  board  or  the  Housing  Expediter,  a  recommenda- 
tion by  the  board  or  decision  by  the  Housing  Expediter, 
as  the  case  may  be,  on  the  merits  of  the  matter  shall  be 
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rendered  tvithin  thirty  days  from  the  date  of  completion 
of  such  hearing,  and  the  local  hoard  forthwith  shall 
forzvard  its  recommendation  to  the  Housing  Expediter} 
Any  local  board  may  make  such  recommendations  to  the 
Housing  Expediter  as  it  deems  advisable  with  respect  to 
the  following  matters: 

"(A)  Removal  of  any  or  all  maximum  rents  in  the 
area,  or  any  portion  thereof,  over  which  the  local  board 
has  jurisdiction,  or  with  respect  to  any  class  of  housing 
accommodations  within  such  area  or  any  portion  thereof, 
if  in  the  judgment  of  the  local  board  the  need  for  continu- 
ing maximum  rents  in  such  area  or  portion  thereof  or 
with  respect  to  such  class  of  housing  accommodations  no 
longer  exists,  due  to  sufficient  construction  of  new  hous- 
ing accommodations  or  when  the  demand  for  rental  hous- 
ing accommodations  has  been  otherwise  reasonably  met; 
and 

"(B)  Adjustments,  other  than  individual  adjustments, 
in  maximum  rents  in  such  area  or  any  portion  thereof  or 
with  respect  to  any  class  of  housing  accommodations  with- 
in such  area  or  any  portion  thereof,  deemed  by  the  local 
board  to  be  necessary  to  remove  hardships  or  to  correct 
other  inequities,  or  further  to  carry  out  the  purposes  and 
provisions  of  this  title  [this  appendix];  and 


^This  portion  of  appellant's  quotation  would  seem  to  refer  in 
general  context  to  Sees.  204(e)(3)  and  204(e)  (4),  found  on  pp.  96 
and  97  of  62  Stats. 
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"(C)  operations  generally  of  the  local  rent  office  with 
particular  reference  to  hardship  cases. 

"(2)  The  Housing  Expediter  shall  furnish  the  local 
boards  suitable  office  space  and  stenographic  assistance 
and  reporting  services  for  public  hearings  (including  at- 
tendance fees)  and  shall  make  available  to  such  boards 
any  records  and  other  information  in  the  possession  of 
the  Housing  Expediter  with  respect  to  the  establishment 
and  maintenance  of  maximum  rents  and  housing  accom- 
modations in  the  respective  defense-rental  areas  which 
may  be  requested  by  such  boards." 

Section  204(e)(3)  of  the  Housing  and  Rent  Act  of 
1948,  provides  as  follows: 

"Upon  receipt  of  any  recommendation  from  a  local 
board,  the  Housing  Expediter  shall  promptly  notify  the 
local  board,  in  writing,  of  the  date  of  his  receipt  of  such 
recommendation.  Except  as  provided  hereinafter  in  this 
subsection,  within  thirty  days  after  receipt  of  any  recom- 
mendation of  a  local  board  such  recommendation  shall  be 
approved  or  disapproved  or  the  local  board  shall  be  noti- 
fied in  writing  of  the  reasons  why  final  action  cannot  be 
taken  in  thirty  days.  Any  recommendation  of  a  local 
board  appropriately  substantiated  and  in  accordance  with 
applicable  law  and  regulations  shall  be  approved  and  ap- 
propriate action  shall  promptly  be  taken  to  carry  such 
recommendation  into  effect."^ 


^This  section  204(e)(3)   of  the  Housing  and  Rent  Act  of  1948 
has  been  added  by  appellee  for  the  assistance  of  the  Court. 
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No.  12,969 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


IIarry  Simmonds, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


JURISDICTIONAL  STATEMENT. 

This  is  an  ap))eal  from  a  final  juclarment  of  the  Dis- 
trict Court  of  the  United  States,  for  the  Northern 
District  of  California,  Northern  Division,  condemnino' 
and  fixing  the  value  of  certain  property  in  the  County 
of  Yolo,  State  of  California. 

Jurisdiction  in  the  District  Court  was  claimed 
under  Section  591,  Title  33,  U.S.C,  and  Section  257, 
Title  40,  U.  S.  Code. 

Jurisdiction  of  this  Court  is  conferred  by  Title  28, 
U.S.C,  Section  1291  (Act  of  June  25,  1948,  C.  646, 
Section  1,  62  Stats.  929). 


STATEMENT  OF  THE  CASE. 

This  is  an  appeal  from  a  judgment  of  the  United 
States  District  Court  for  the  Northern  District  of 
California,  Northern  Division,  Honorable  Dal  Lem- 
mon  presiding,  entered  after  verdict  of  a  jury,  and 
after  judgment  by  the  Court  on  certain  matters  sub- 
mitted to  it  for  its  decision.  (See  Tr.  of  Rec.  p.  96, 
Notice  of  Appeal.) 

The  action  was  commenced  by  the  United  States 
Government  to  condemn  certain  lands  in  Yolo  County, 
California,  property  of  the  appellant  herein.  The 
issues  joined  for  trial  were: 

1.  The  necessity  or  right  of  the  Government 
to  condemn  the  fee  to  the  real  property  in  ques- 
tion; 

2.  The  number  of  acres  of  land  owned  by  the 
appellant;  and 

3.  The  value  of  the  property. 

The  only  issue  submitted  to  the  jury  was  the  value 
of  the  property,  per  acre  (see  Rep.  Tr.  p.  417), 
the  Court  reserving  to  itself  the  questions  as  to  the 
number  of  acres  belonging  to  appellant  and  the  neces- 
sity and  right  of  the  Government  to  condemn  the 
property. 

The  jury  found  the  value  of  the  property,  as  of 
the  date  of  taking,  which  date  was  stipulated  to  be- 
tween counsel  (Tr.  of  Rec.  p.  69)  to  be  $375.00  per 
acre.    The  Court,  on  November  22,  1950,  found  that 


the  property  condemned  consists  of  18.27  acres,  and 
''against  (appellant)  upon  other  issues  submitted 
*  *  *  for  decision."  (Tr.  of  Rec.  p.  70.)  Thereafter, 
and  on  the  14th  day  of  December,  1950,  judgment, 
containing  findings  of  fact  and  conclusions  of  law,  was 
lodged  by  the  Court.  ('See  Tr.  of  Rec.  p.  74.)  Appel- 
lant, on  the  22nd  day  of  December,  1950,  filed  his  mo- 
tion for  a  new  trial,  which  motion  after  hearing  by 
the  Court,  was  denied.  (Tr.  of  Rec.  pp.  91,  94.) 


FACTS. 

Appellant  purchased  the  real  propert)^  in  question 
on  October  21,  1944.  (Rep.  Tr.  p.  64.) 

Shortly  thereafter,  and  in  early  1945,  the  Govern- 
ment of  the  United  States,  prior  to  the  institution  of 
any  condemnation  proceedings,  entered  upon  the  lands 
and  commenced  cutting  down  some  12,000  trees  and 
dumping  sand  and  silt  from  the  Sacramento  River, 
which  river  flows  adjacent  to  the  property  in  question. 
(See  Rep.  Tr.  p.  59.) 

On  August  5,  1947,  some  two  years  after  the  initial 
trespass,  the  Government  of  the  United  States  com- 
menced the  present  proceeding  by  filing  a  complaint 
in  condemnation,  seeking  to  condemn  this  land  and 
certain  other  lands  adjacent  thereto.  (The  property 
herein  involved  was  designated  at  that  time  as  Tract 
No.  7.)  The  Government  in  its  orif/inaJ  complaint 
sought  only  a  right  or  easement  for  a  period  of  fifteen 


years  for  the  purpose  of  depositing  thereon  spoil  and 
other  material  excavated  in  the  improvement  and 
maintenance  of  the  Sacramento  River. 

■  It  should  be  noted  that  in  the  same  complaint,  the 
Government  (appellee  herein)  sought  an  easement  or 
right  on  land  adjacent  to  that  of  the  appellant  for  a 
period  of  five  years  only.  That  tract,  designated  as 
Tract  No.  8  in  the  same  complaint,  lies  immediately 
north  of  that  belonging  to  appellant  and  is  described 
as  consisting  of  14.388  acres,  more  or  less,  or  roughly 
the  same  acreage  as  that  alleged  to  belong  to  appel- 
lant herein.  (See  Tr.  of  Rec.  p.  2.) 

The  complaint  alleged,  upon  information  and  belief, 
that  the  lands  taken  were  not  part  of  a  larger  tract 
belonging  to  the  purported  owners,  and  described  ap- 
pellant's propert}^  as  consisting  of  16.92  acres,  more 
or  less. 

At  the  time  of  the  filing  of  the  original  complaint 
in  condemnation,  to  wit,  on  or  about  August  11,  1947, 
no  declaration  of  taking  was  filed,  nor  any  judgment 
of  the  Court  on  the  declaration  of  taking  was  sought ; 
nor  was  any  estimate  of  just  compensation  made  by 
the  appellee;  nor  any  deposit  of  money  made  with 
the  registry  of  the  Court.  None  of  these  things  were 
done  until  approximately  one  year  later,  to  wit,  on  or 
about  the  12th  day  of  August,  1948.  (Tr.  of  Rec.  pp. 
29-36.) 

Thereafter  and  on  January  16,  1948,  prior  to  any 
pleading  by  appellant,  appellee  filed  an  amendment 


to  complaint,  seeking  a  ric^ht  of  easement  on  appel- 
lant's property,  retroactive  to  June  15,  1943,  thus 
antedating-  the  oric:innl  tresj^ass.  (See  Tr.  of  Ree.  p. 
10.) 

On  March  1,  1948,  appellant  filed  his  answer  to  ap- 
pellee's amended  complaint.  (Tr.  of  Rec.  pp.  13  et 
seq.) 

On  August  11,  1948,  appellee  filed  its  second  amend- 
ment to  complaint,  changing  the  description  of  the 
property  and  alleging  that  the  said  property  consisted 
of  only  13.308  acres,  more  or  less.  (Tr.  of  Rec.  p.  24.) 

On  or  about  August  12,  1948,  appellee  filed  a  "Dec- 
laration of  Taking,"  signed  by  the  Secretary  of  the 
Army,  setting  forth  the  public  use  to  which  the  lands 
sought  to  be  condemned  were  to  be  put,  and  an  esti- 
mate of  just  comjoensation  for  the  value  of  the  pur- 
ported fifteen-year  easement  for  Tract  No.  7.  The 
Court,  upon  ex  parte  application  of  appellee,  entered 
its  judgment,  vesting  in  appellee  a  right  and  ease- 
ment for  fifteen  years,  commencing  June  15,  1943, 
deeming  the  land  taken  by  appellee  as  necessary  and 
suited  to  the  use,  and  that  just  compensation  for  the 
taking  to  be  ascertained  and  awarded  by  judgment. 
(Tr.  of  Rec.  p.  33.) 

Thereafter,  and  on  October  20,  1948,  appellee  Gov- 
ernment filed  notice  of  motion  for  leave  to  file  its 
third  amendment  to  complaint,  proposing  to  amend 
its  complaint  to  allege  condemnation  of  the  land  in 
fee  simple.  (Tr.  of  Rec.  p.  37.) 
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On  October  29,  1948,  appellant  filed  written  objec- 
tions to  the  filing  of  the  proposed  third  amendment 
to  complaint,  basing  his  objections  on  the  ground  that 
appellee's  proposed  amendment  to  complaint  did  not 
show  the  necessity  for  the  taking  of  appellant's  prop- 
erty in  fee  simple.    (Tr.  of  Rec.  p.  43.) 

The  Court  made  its  order  allowing  the  third 
amended  complaint  to  be  filed,  and  j)ursuant  thereto, 
on  the  17th  day  of  December,  1948,  appellee  filed  an 
amendment  to  the  declaration  of  taking.  Thereafter 
and  on  the  22nd  day  of  January,  the  District  Court 
entered  an  amendment  to  the  judgment  on  declaration 
of  taking.  (See  Tr.  of  Rec.  p.  49.) 

On  March  9,  1949,  appellant  filed  his  answer  to 
appellee's  third  amendment  to  complaint,  alleging, 
inter  alia,  that  it  was  unnecessary  for  appellee  to  con- 
demn the  fee  simple  to  appellant's  property  for  the 
use  and  purposes  alleged  by  appellee,  and  that  the 
taking  of  the  fee  was  therefore  in  violation  of  the 
Fifth  Amendment  to  the  Constitution.  (Tr.  of  Rec. 
p.  49.) 

On  or  about  April  25,  1950,  appellee  filed  its  fourth 
amendment  to  complaint,  alleging  the  taking  of  addi- 
tional property  belonging  to  the  appellant,  designated 
therein  as  Tract  No.  7,  Parcel  2  (Tr.  of  Rec.  p.  56), 
and  thereafter  filed  Declaration  No.  2  (Tr.  of  Rec. 
p.  61),  setting  forth  the  estimated  just  compensation 
for  the  additional  tract. 

On  or  about  September  22,  1950,  appellant  filed  his 
answer  to  the  fourth  amendment  to  complaint,  alleg- 


ing,  mter  alia,  that  it  is  unnecessary  for  appellee  to 
condemn  the  fee  of  appellant's  land  for  the  purposes 
set  forth  in  appellee's  complaint,  and  that  the  taking^ 
of  the  fee  thereof  constituted  a  denial  of  due  process 
of  law.  (Tr.  of  Rec.  p.  64.) 

Prior  to  trial,  a  stipulation  was  entered  into  be- 
tween the  parties,  stipulating:  that  the  fair  market 
value  of  the  property  shall  be  determined  as  of  No- 
vember 8,  1948,  and  that  the  property  shall  be  valued 
in  its  physical  condition  as  it  existed  on  October  21, 
1944  (Tr.  of  Rec.  p.  67),  i)rior  to  the  date  of  the  tres- 
pass of  the  Government. 

The  property  herein  involved  is  a  tract  of  land 
lying  directly  across  the  Sacramento  River  from  the 
Capitol  of  the  State  of  California,  within  a  mile  of 
the  State  Capitol  Buildings,  and  one-quarter  mile 
from  a  bridge  known  as  the  I  Street  Bridge,  which 
bridge  extends  from  the  center  of  the  population  of 
the  City  of  Sacramento.  (See  Defendant's  Exhibits 
A,  B  and  C.)  The  Court  found  that  the  property 
consisted  of  18.27  acres  (see  Tr.  of  Rec.  p.  70),  al- 
though the  appellant  claimed  that  it  consisted  of  an 
additional  3.6  acres.  (See  Rep.  Tr.  pp.  3,  52.)  Except 
for  a  small  house  built  thereon,  the  land  is  unim- 
proved property.  However,  its  physical  condition  as 
it  existed  in  1944  (stipulated  to  as  the  date  the  jury 
should  consider  its  physical  condition),  the  property 
had  the  appearance  of  a  natural  park,  consisting  of 
large  wooded  areas  containing  large  trees.  (Rep.  Tr. 
p.  31.)  Appellant  testified  that  approximately  20,0()0 
trees  were  cut  down  by  appellee  government  after  he 
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had  purchased  the  property.  (Rep.  Tr.  pp.  57-58.) 
The  property  was  easily  accessible  by  means  of  a 
county  road  that  ran  along  the  entire  western  bound- 
ary of  the  property.  (Rep.  Tr.  p.  16.) 


SPECIFICATION  OF  ERRORS. 

1.  The  Court  erred  in  finding  that  it  was  necessary 
for  appellee  to  condemn  the  fee  to  the  property  in- 
volved. 

2.  The  evidence  does  not  support  the  jury's  ver- 
dict as  to  the  value  of  the  property. 

3.  The  evidence  does  not  support  the  Court's  find- 
ing that  the  property  consisted  of  18.27  acres. 


I. 

THE  APPELLEE  DID  NOT  SHOW,  EITHER  BY  PLEADING  OR 
PROOF,  THE  NECESSITY  OR  AUTHORITY  TO  CONDEMN 
APPELLANT'S  FEE. 

It  is  submitted  that  the  Court  erred  in  allowing 
appelee  to  condemn  appellant's  fee  in  this  matter, 
since  appellee  did  not  allege,  nor  prove,  the  necessity 
or  authority,  to  take  the  fee. 

A.     The  pleadings. 

1.  This  action  was  commenced  ])y  a  complaint  (see 
Tr.  of  Rec.  pp.  1-8)  in  condemnation,  filed  August  5, 
1947.  The  complaint  alleged  (paragraph  VII)  that 
the  land  described  ''has  been  selected  *  *  *  for  use  in 
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connection  with  the  improvemont  of  tho  channel  of 
the  Sacramento  River,  California,  and  is  sought  to  be 
taken  and  condemned  for  said  purx)ose  and  use  and  is 
suitable  and  necessary  therefor;"  and  (para,s:raph 
III)  that  the  acquisition  of  the  said  lands  by  plaintiff 
will  be  of  the  greatest  [)ublic  benefit  and  least  private 
injury;  and  (paragraph  II)  that  the  estate  or  interest 
sought  is  '^the  right  and  easement  for  a  period  of 
fifteen  years,  to  deposit  on  the  land  *  *  *  any  and  all 
spoil  and  other  matter  excavated  in  the  improvement 
and  maintenance  of  the  Sacramento  River  Improve- 
ment Project  *  *  *" 

The  complaint  cited  as  authority  for  the  taking 
Section  591,  Title  33,  U.  S.  Code,  and  the  Rivers  and 
Harbors  Act  of  1935,  as  amended  by  Act  of  July  24, 
1946.   (49  Stats.  Ch.  831  and  60  Stats.  Ch.  596.) 

2.  Thereafter  appellee  filed  a  declaration  of  taking 
(Tr.  of  Rec.  pp.  29-31)  signed  by  Kenneth  C.  Royall, 
Secretary  of  the  Army,  dated  May  19,  1948,  which 
declaration  averred,  inter  alia  ^'(b)  The  public  use 
for  which  said  lands  are  taken  are  as  follows:  'That 
said  lands  are  necessary  for  the  deposit  of  spoil  for 
the  Sacramento  Improvement  and  Navigation  Project 
*  *  *'  and  '3.  The  Estate  taken  for  such  public  use  is 
the  right  and  easement  to  deposit  on  said  lands  *  *  * 
any  and  all  spoils  and  other  matters  excavated  *  *  * 
for  a  period  of  15  years  commencing  June  15,  1943.'  " 
(Our  emphasis.) 

3.  Pursuant  to  said  declaration  and  on  August  12, 
1948  (Tr.  of  Rec.  pp.  33-36)  and  upon  ex  parte  appli- 
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cation,  the  Court  entered  judgment  for  appellee, 
granting  to  the  IJnitecl  States  Government  an  ease- 
ment for  a  period  of  fifteen  years  commencing  June 
15,  1943,  for  the  sole  purpose  of  dumping  spoil  and 
other  matter  excavated  from  the  Sacramento  River, 
and  finding  'Hhat  the  said  lands  are  deemed  to  have 
been  taken  and  condemned  for  the  public  use  *  *  * 
as  authorized  by  law  and  are  necessary  and  suited  to 
said  use/* 

4.  Thereafter,  and  on  October  20,  1948,  appellee 
served  appellant  with  a  notice  of  motion  for  leave  to 
file  its  third  amendment  to  complaint  (Tr.  of  Rec. 
p.  37),  and  attached  thereto  its  proposed  amendment 
(Tr.  of  Rec.  p.  38),  which  amendment  to  complaint 
sought  to  amend  only  paragraph  II  of  its  original 
complaint,  and  to  condemn  the  fee  to  appellant's 
property. 

It  should  he  noted  here  that  no  new  facts  ivere  al- 
leged showing  the  necessity  or  the  authority  to  take 
the  fee;  nor  were  any  amendments  to  the  complaint 
proposed  to  change  the  allegations  of  Paragraph  Til 
(alleging  the  public  interest  and  least  private  injury) 
or  Paragraph  VII  (alleging  the  suitability  of  the  land 
for  the  purposes  and  use  and  its  necessity). 

5.  Appellant  on  October  29,  1948  (Tr.  of  Rec.  p. 
43)  filed  his  objections  to  the  allowance  of  the  amend- 
ment, on  the  ground  that  appellee  did  not  show  the 
necessity  of  taking  appellant's  fee  for  the  purposes 
alleged  in  the  complaint,  to  wit,  the  dumping  of  spoil 
from  the  Sacramento  River. 
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6.  Notwithstanding  appellant's  objection,  the  Court 
made  its  order  allowing  the  amendment  to  the  com- 
plaint to  be  filed,  and  on  November  8,  1948  appellee 
duly  filed  its  amendment.  (Tr.  of  Rec.  p.  44.) 

7.  Pursuant  to  the  filing  of  the  amendment  to  com- 
plaint and  order  of  Court  dated  January  22,  1949 
(Tr.  of  Rec.  p.  46)  appellee  filed  an  amendment  to 
declaration  of  taking,  which  amendment  merely  in- 
creased the  sum  of  money  to  be  deposited  for  the 
taking  but  did  not  set  forth  any  additional  reasons 
for  the  increased,  estate,  nor  show  the  necessity  or 
authority  for  the  taking  of  the  fee  ifi  place  of  the 
easement  previously  taken. 

8.  The  Court,  on  ex  parte  motion,  and  on  the  22nd 
day  of  January,  1949,  entered  an  amended  judgment 
of  declaration  of  taking,  changing  the  sum  deposited 
with  the  registry  of  the  Court. 

9.  Thereafter  and  on  March  9,  1949,  appellant  filed 
his  answer  to  the  amendment  to  the  complaint,  alleg- 
ing, inter  alia  (see  Tr.  of  Rec.  p.  50)  that  it  is  unnec- 
essary for  appellee  to  condemn  appellant's  fee  for  the 
purposes  and  use  for  which  the  property  was  sought 
to  be  condemned. 

B.    Proof  and  findings. 

It  is  submitted  that  no  evidence  was  adduced  by 
appellee  to  show  that  more  than  an  easement  was 
necessary  for  the  purposes  and  use  to  which  appellee 
allegedly  sought  to  condemn  the  property ;  nor  was  any 
evidence  introduced  showing  that  the  condemning  au- 
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thority  ever  made  a  determination  of  the  necessity 
thereof. 

1.  At  trial,  commencing  October  24,  1950,  a  con- 
ference in  the  Court's  chambers  was  held  to  determine 
the  procedure  of  trial,  where  it  was  determined  that 
the  only  question  to  be  given  to  the  jury  for  its  ver- 
dict was  the  value  of  the  property,  the  Court  reserv- 
ing to  itself  the  other  questions  raised  by  the  plead- 
ings, to  wit  (1)  the  amount  and  extent  of  the  land 
owned  by  the  appellant,  and  (2)  the  necessity  for 
appellee  to  condemn  the  fee  title  to  appellant's  prop- 
erty for  the  purposes  set  forth  in  the  complaint  and 
amendments  thereto.  (See  judgment  as  to  Tract  7  and 
to  Tract  7,  parcel  2,  Tr.  of  Rec.  pp.  74-83,  particularly 
p.  75,  lines  17-23.) 

2.  The  only  evidence,  as  shown  by  the  record,  ad- 
duced by  either  party  was  contained  in  several  ex- 
hibits, particularly  plaintiff's  exhibits  12,  13,  14,  and 
15,  which  were  admitted  without  appellant's  objec- 
tion. 

Exhibits  13  and  15  deal  with  the  subject  of  the 
increase  in  the  estate  from  an  easement  to  that  of  the 
taking  of  the  fee. 

Exhibit  15  is  the  only  evidence  showing  the  author- 
ity of  the  Attorney  General  to  amend  its  complaint  to 
take  the  fee.  A  careful  examination  of  that  exhibit 
^\^ll  conclusively  demonstrate  that  no  fndiincf  is  made 
by  the  Secretary  of  War  as  to  the  necessity  of  having 
the  fee.  No  change  of  circumstance  is  shown  why  the 
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fifteen-year  easement  would  not  satisfy  the  Govern- 
ment's needs,  or  that  the  same  is  necessary/  for  the 
public  use.  The  letter  merely  states:  '*It  h<is  heev 
determined  to  he  advisohle  to  change  the  estate  taken 
*  *  *  from  easements  to  the  fee  title."  (Our  emphasis.) 

But  why?  Is  private  y)roperty  to  be  taken  merely 
because  some  administrative  officer  believed  it  ''advis- 
able" that  it  be  taken? 


3.  The  Court  in  its  findings  (Finding  No.  VI,  Tr. 
of  Rec.  p.  80)  finds: 

''That  it  was  and  is  necessary  for  the  plaintiff 
to  condemn  the  fee  title  of  the  defendant  Harry 
Simmonds'  property  subject  to  this  Final  Judg- 
ment for  the  purposes  set  forth  in  the  plaintiff's 
complaint  and  amendments  thereto." 

If  it  was  deemed  necessary  by  the  Court  and  appel- 
lee to  make  a  finding  that  it  was  necessary  for 
appellee  to  have  the  fee  title  for  the  purpose  of  dump- 
ing spoil  from  the  Sacramento  River  on  appellant's 
land,  then  it  was  inciunbent  for  appellee  to  plead  and 
prove  this  necessity — a  finding  must  have  some  evi- 
dence to  support  it.  Here,  there  is  no  evidence  of 
necessity — only  a  statement  to  the  effect  that  "it  is 
deemed  advisable"  to  take  the  fee.  But  one  may  not 
equate  advisability  with  necessity. 

It  is  therefore  submitted  that  no  evidence  of  need 
for  the  fee  is  shown,  and  the  finding  of  the  Court  as 
to  such  necessity  is  without  evidentiary  support. 
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C.    The  law. 

1.  The  practice,  pleadings  and  forms  and  modes  of 
procedure  of  the  Courts  of  the  State  in  which  the  real 
property  is  situated  applies  in  condemnation  proceed- 
ings instituted  in  Federal  District  Courts. 

Title  40  IJ.  S.  Code,  Section  258; 
Title  33,  U.  S.  Code,  Section  591. 

2.  It  is  submitted  that  the  law  is  clear  that  the 
Government  may  not  condemn  more  property  nor  a 
greater  estate  therein  than  is  needed  for  the  purposes 
and  use  for  which  it  seeks  to  condemn  private  prop- 
erty. 

a.  A  comprehensive  statement  of  the  rule  is  found 
in  10  R.C.L.  at  page  88,  where  the  text  writer  states: 

''Inasmuch  as  property  cannot  be  taken  by  emi- 
nent domain  except  for  the  public  use,  it  follows 
that  no  more  property  shall  be  taken  than  the 
public  use  requires;  and  this  rule  applies  both  to 
the  amount  of  property  and  the  estate  or  interest 
in  such  property  to  be  acquired  by  the  public.  If 
an  easement  will  satisfy  the  requirements  of  the 
public,  to  take  the  fee  would  be  unjust  to  the 
owner,  who  is  entitled  to  retain  whatever  the  pub- 
lic needs  do  not  require,  and  to  the  public,  which 
shall  be  required  to  pay  for  more  than  it  needs." 

Also  cited  in  79  A.L.R.  516,  68  A.L.R.  837,  and  18 
Am.  Jur.  741. 

b.  It  has  been  held  time  and  time  again  that  no 
more  property  of  a  private  individual,  nor  greater 
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interest  therein,  can  be  eondemned  and  set  apart  for 
public  use  than  is  absolutely  necessary. 

Yourifj  V.  Gurdon,  169  Ark.  399,  275  S.W.  890; 

(hd'tis  V.  Boston,  247  Mass.  417,  142  N.E.  95; 

Seattle  v.  FausHctt,  212  Pac.  1085. 

3.  The  ai)[)ellee  should  have  alleged  and  proved 
the  necessity  and  right  to  take  appellant's  fee  simple 
title. 

a.  There  is  nothing  in  the  statutes  under  which 
appellee  proceeded  that  gave  it  the  authority  to  take 
the  fee,  when  the  easement  would  suffice. 

Appellee  in  his  complaint  relied  upon  the  following 
statutes  for  its  authority  to  proceed  at  all: 

Piihlic  Law  409  (49  Stats.  Ch.  831,  p.  1028) 
(commonly  known  as  the  Rivers  and  Harbors 
Act),  adopted  August  30,  1935,  as  revised  by 
Public  Law  526  (60  Stats.  Ch.  596)  adopted 
July  24,  1946. 

An  examination  of  these  statutes  reveal  that  they 
are  general  statutes,  authorizing  improvements  to 
many  rivei's  and  harbors,  including  the  Sacramento 
River. 

Title  33,  Section  591,  U.  S.  Code,  is  a  general  stat- 
ute providing  that  the  Secretary  of  War  may  institute 
proceedings  for  the  acquisition  of  any  "land,  right  of 
way,  or  material  needed''  in  the  improvement  of  rivers 
and  harbors. 
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Appellee  also  cites  Section  257  and  258a  of  Title  40, 
but  neither  of  these  sections  adds  anything-  to  the 
authority  of  the  Secretary  of  War. 

It  can  reasonably  be  concluded  that  the  Attorney 
General  had  the  power  to  proceed  to  condemn  appel- 
lant's land  after  a  determination  of  the  Secretary  of 
War  that  the  same  was  necessary  to  accomplish  the 
purposes  and  use  to  which  it  was  to  be  put. 

In  discussing  these  iicts,  the  Court  (C.C.A.,  7th 
Cir.)  in  United  States  v.  Meyer,  113  F.  (2d)  387,  spe- 
cifically held  that  the  Secretary  of  War  is  authorized 
to  acquire  the  fee  simple  title  tvhen  deemed  necessary. 

Appellant  is  not  unmindful  of  the  holding  that  ''the 
power  to  decide  whether  such  a  title  is  needed  is,  by 
the  legislation,  conferred  upon  the  Secretary,  and  in 
the  absence  of  bad  faith  or  abuse  of  discretion,  such 
determination  is  not  subject  to  judicial  review."  (U.S. 
V.  Meyer,  supra,  and  cases  therein  cited.) 

See  also: 

People  V.  Olsen,  109  Cal.  App.  523; 
People  V.  Milton,  35  Cal.  App.  (2d)  549. 

But,  the  point  in  this  case  is  that  no  such  deteiy}iina- 
tion  had  been  made  by  the  Secretary  of  War.  At  least, 
neither  the  pleadings  nor  the  evidence  show  that  the 
Secretary  of  War  decerned  is  necessary  that  the  fee  be 
taken  for  the  purposes  for  which  the  property  was 
condemned. 

It  is  obvious  that  an  easement  is  sufficient  for  the 
purposes  and  use  for  which  the  land  was  sought  to  be 


17 


condeinTK'd.  The  stated  purpose  is  to  dump  spoils  from 
the  Sacramento  River.  When  the  land  is  completely 
filled  in,  then  what  is  the  Government  to  do  with  the 
property?  Under  the  provisions  of  the  Rivers  and 
Harbors  Act  of  1985  (Section  7),  the  Secretary  of 
War  is  authorized  to  sell  land  no  longer  needed  or 
serviceable.  Is  it  the  thought  of  the  Government  that 
the  property  will  be  condemned,  filled  with  the  spoil, 
and  then  sold  to  private  persons'? 

The  fact  that  originally  the  Government  sought 
only  an  easement  is  proof  that  that  would  suffice  for 
its  needs.  To  amend  its  complaint  and  seek  the  fee, 
merely  because  "it  is  deemed  advisable"  is  not  a 
showing  of  need,  necessity,  or  that  the  public  interest 
will  best  be  served.  Certainly,  an  easement  w-as  deemed 
sufficient  for  all  of  the  neighboring  properties. 

4.  The  harden  of  proof  as  to  necessity  is  upon  the 
condemnor  to  show  that  the  use  to  which  he  seeks  to 
appropriate  land  is  a  public  one. 

California  Code   of   Civil   Procedure,    Section 

1241; 
10  Col.  Jur.  407; 

Madera  Railway  Co.  v.  Raymond  GrmUte  Co., 
3  Cal.  App.  668. 

The  condemnor  must  plead  the  right  of  the  plaintiff 
to  take  the  property  and  the  purpose  of  the  taking. 
(Calif.  C.C.P.,  Sec.  1244.)  Where  there  is  pleading 
or  evidence  that  the  Legislature  or  the  authority  to 
which  it  has  delegated  the  power,  has  actually  deter- 
mined the   necessity  and  public   use,   the  burden   of 
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showing  fraud,  or  abuse  of  discretion,  is  on  the  con- 
denrnee. 

Thus,  in  United  States  v.  Meyer,  supra,  the  Secre- 
tary of  War  had  made  a  determination  that  the  fee 
was  necessary  for  the  im7)rovement  of  the  Mississippi 
River,  under  the  authority  of  the  Rivers  and  Harbors 
Act  of  1935  and  33  U.  S.  Code,  paragraph  591  (the 
same  acts  under  discussion  herein),  and  the  Court 
holds  that  such  determination  is  final  in  the  absence 
of  bad  faith  or  abuse  of  discretion. 

In  the  case  at  bar  there  ivas  no  determination  by 
the  Secretary  of  Army  that  anything  hut  an  easement 
was  necessary. 

In  People  v.  Milton  (35  Cal.  App.  (2d)  549),  the 
pleadings  and  exhibits  offered  at  trial  made  out  a 
prima  facie  case  of  the  right  of  eminent  domain  by 
showing  a  resolution  of  the  Department  of  Public 
Works  declaring  that  the  public  interest  and  necessity 
required  the  taking  of  the  property,  and  the  Court 
holds  that  the  issue  of  excessive  taking  is  one  for  judi- 
cial determination,  but  that  the  issue  must  be  properly 
raised  by  pleadings,  and  the  condemnee  must  show 
bad  faith  or  abuse  of  discretion. 

In  MontebeUow  etc.  School  District  v.  Keay  (55 
Cal.  App.  (2d)  839),  the  condemnor  School  District 
had  made  a  finding  of  the  need  for  a  particular  site. 
The  Court  again  held  such  finding  conclusive  and  that 
the  burden  of  proof,  after  the  question  is  properly 
raised  by  pleading,  to  show  the  contrary  is  on  the 
condemnee. 
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See,  also, 

People  V.  Broome,  120  Cal.  App.  267. 

The  thread  I'unnins  through  all  these  cases  is  that 
the  condemning  authority,  e.g.,  the  Secretary  of  War, 
Department  of*  Public  Works,  or  the  School  District, 
had  made  a  finding-  or  determination  as  to  the  public 
interest  or  necessity  of  acquiring  the  property  sought 
to  be  condemned,  or  the  estate  therein,  by  proper 
pleading  and  proof,  a  prima  facie  case  of  necessity 
and  i)ublic  interest  had  been  made. 

In  the  instant  case,  no  such  determination  is  shown. 
The  pleadings  show  the  necessity  only  for  a  fifteen- 
year  easement.  The  evidence  shows  only  that  "it  is 
deemed  advisable."  The  appellant  had  by  proper 
pleading  denied  the  ])ublie  interest  and  necessity. 

In  such  circumstances,  the  burden  of  proof  was  on 
the  condemnor  to  make  out  at  least  a  prima  facie  case 
of  public  interest  and  necessity  to  be  served  by  taking 
the  fee  rather  than  the  easement  before  the  condemnee 
should  be  forced  to  come  forward  with  evidence  to 
show  bad  faith  or  abuse  of  discretion.  Appellant  could 
not  ])resent  such  evidence  unless  and  until  the  ap- 
pellee had  shown  the  use  of  the  discretion  vested  in 
it  bv  Congress,  rather  than  the  absence  thereof. 

The  appellee  having  failed  to  show,  either  by  plead- 
ing or  proof,  the  public  interest  or  the  necessity  of 
taking  the  fee  rather  than  the  easement,  it  is  sub- 
mitted that  the  judgment  must  be  reversed  and  the 
matter  remanded  for  a  new  trial. 
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II. 

THE  EVIDENCE  WAS  INSUFFICIENT  TO  SUPPORT  THE 
JURY'S  VERDICT  AS  TO  VALUE. 

A.     The  Court  erred  in  admitting-  evidence  of  the  price  appellant 
paid  for  the  property. 

1.  The  genera]  rule  is  that  it  is  competent,  as  evi- 
dence of  market  value  to  show  the  price  at  which 
property  w^as  bought,  if  not  so  remote  in  time  as 
to  have  no  bearing  on  the  question  of  present  vahie. 

18  Am.  Jnr.  994. 

2.  The  evidence  herein  was  that  the  appellant  pur- 
chased the  property  in  1944,  and  the  date  of  valuation 
was  1948.  In  view  of  the  change  in  market  conditions 
between  the  years  1944  and  1948,  it  is  submitted  that 
appellant's  objection  to  the  question  as  to  the  pur- 
chase price  in  1944  should  have  been  sustained.  (Rep. 
Tr.  p.  64.)  See,  also,  testimony  of  expert  witness  for 
appellant,  Hulting,  stating  that  the  purchase  price 
w^as  too  remote  and  the  value  was  greater  in  1948 
than  at  the  time  of  the  purchase  in  1944. 

(Rep.  Tr.  pp.  201-202.) 

3.  While  standing  alone,  the  erroneous  admission 
of  this  evidence  may  not  be  considered  reversible 
error.  Yet,  as  will  presently  appear,  it  became  re- 
versible and  prejudicial  because  of  the  fact  that  the 
Government  witnesses  relied  upon  this  fact  as  a  pri- 
mary basis  for  their  opinions  as  to  market  value  in 
1948. 


21 


B.     The  evidence. 

1.  It  is  the  contention  of  the  appellant  herein  that 
no  credible  evidence  of  value  was  presented  by  ap- 
pellee and  that  therefore  the  jurj^'s  verdict  of  value, 
to  wit,  $375  i)er  acre,  was  not  supported  by  the  evi- 
dence. 

The  appellee  produced  two  exx:>erts,  the  first  of 
whom  was  Chris  R.  Jones,  who  was  totally  discredited 
by  the  appellant  on  cross-examination. 

(a)  Chris  R.  Jones  is  a  real  estate  appraiser  of 
many  years'  standing,  member  of  the  National  Real 
Estate  Board,  (-alifornia  Real  Estate  Association, 
Sacramento  Real  Estate  Board,  and  the  American 
Institute  of  Real  Estate  Appraisers.  At  the  time  of 
trial,  he  was  a  California  State  Inheritance  Tax  Ap- 
praiser and  had  been  such  for  over  fifteen  years.  He 
had  been  active  in  the  appraisement  of  real  property 
foi*  over  twenty-five  years,  having  been  engaged  by 
city,  State,  or  various  branches  of  the  Federal  Gov- 
ernment including  the  Department  of  Justice,  Army, 
and  Housing.  (Rep.  Tr.  pp.  221-223.)  His  qualifica- 
tions as  an  appraiser  were  not  questioned  by  appel- 
lant. His  appraisal  in  this  case,  however,  is  ques- 
tioned, as  more  fully  appears  herein. 

On  direct  examination,  after  a  considerable  amount 
of  testimony  as  to  what  the  expert  took  into  consider- 
ation in  fixing  the  value,  he  testified  as  follows: 

"Q.   (by  Mr.  Dill).     *  *  *  did  you  arrive  at 
an  opinion  as  to  what  was  the  fair  market  value 


22 


*  *  *  as  of  November  8,  1948,  taking  into  con- 
sideration its  physical  condition  in  October  of 
1944? 

A.    I  did. 

Q.    And  what  was  that? 

A.     Sixty-five  hundred  dollars. 

Q.  Do  you  know  how  much  that  is  an  acre, 
on  an  acreage  basis. 

A.  Approximately  three  hundred  dollars  an 
acre,  allowing  a  thousand  dollars  for  the  little 
house." 

(Rep.  Tr.  pp.  233-234.)  (Our  emphasis.) 

But  on  cross-examination: 

"Q-  (by  Mr.  Garry).  When  did  you  go  on  the 
property  the  first  time? 

A.  *  *  *  J  think  it  was  the  latter  part  of 
1945." 

(Rep.  Tr.  p.  246.) 

''Q.     Did  you   evaluate  the  property  at  that 
time? 
A.    Yes  I  did." 
(Rep.  Tr.  p.  247.) 

"A.     I  valued  it  at  $4,500." 
(Rep.  Tr.  p.  249.) 

''A.     That  is  for  the  purpose  of  fill. 

Q.  In  other  words,  you  evaluated  this  entire 
area  at  $4,500,  just  for  the  purpose  of  fill? 

A.  That  is  right,  and  Mr.  Simmonds  was  to 
retain  the  fee. 
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Q.     Now  at  that  timo,  how  many  acres  were 
you  told  were  on  this  property? 
A.     Eighteen  point  two  two  *  *  *. 

Q.  Ts  not  it  a  fact,  Mr.  Jones,  that  at  that 
time  you  were  told  by  the  United  States  Govern- 
ment that  the  property  was  only  thirteen — thir- 
teen point  acres'? 

A.     Yes,  that  is  right.  *  *  * 

Q.  Then  the  evaluation  that  you  placed  on  the 
property  in  194e^  was  on  the  basis  of  thirteen  acres 
and  it  was  also  on  the  basis  of  just  use  for  fifteen 
years  and  not  taking  the  fee,  is  that  correct? 

A.     That  is  right.'* 

(Rep.  Tr.  p.  250.) 

''Q.  How  did  you  arrive  at  that  figure  at  that 
time?" 

(Rep.  Tr.  p.  250.) 

'^A.  I  arrived  at  it  in  this  way.  I  knew  what 
Mr.  Simmonds  had  paid  for  the  propertif.  I  knew 
of  the  tremendous  increase  in  value  that  arose 
out  of  the  property  being  filled — other  property 
being  filled,  and  I  knew  that  he  would  be  deprived 
the  use  of  it  for  fifteen  years,  but  at  the  end  of 
fifteen  years  he  would  have  a  fill  there  which  if 
he  had  had  to  do  at  the  time  himself  would  cost 
several  hundred  thousand  dollars,  so  it  was  my 
Judgment  that  in  view  of  the  fact  they  were  tak- 
ing the  property  away  from  him  for  fifteen  years, 
he  is  to  be  given  what  he  |)aid  for  it.  1  think  I 
was  liberal,  but  I  figured  he  should  be  given  what 
he  paid  for  it  so  at  the  end  of  fifteen  years,  he 
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would  have  a  very  valuable  piece  of  property. 
That  was  my  line  of  reasoning.  (Our  emphasis.) 

"Q.  In  other  words,  you  figured  that  the  use 
of  this  property  for  a  period  of  fifteen  years  was 
worth  better  than  $350  per  acre. 

A.     Well,  whatever  it  figured  out  to." 

(Rep  Tr.  p.  251.) 
******* 

^'Q.  How  do  you  account  for  evaluating  this 
property  at  sixty-five  hundred  dollars  when  you 
had  already  evaluated  just  the  easement  for  forty- 
five   hundred    dollars   based    on    thirteen    acres? 

How  do  you  account  for  that? 
******* 

A.  Well,  I  attempted  to  explain  to  you  before 
the  taking  of  the  property  for  fifteen  years  and 
filling  it,  deprived  the  owner  certainly  of  the  use 
of  the  property  for  fifteen  years,  but  for  that 
use  he  was  getting  substantially  some  benefit. 
Now,  if  you  take  the  property  as  it  is  and  just 
take  the  property-physical  condition  that  it  is  and 
take  the  fee  to  it  for  the  reasons  I  have  discussed 
heretofore,  I  think  that  the  reasonable  market 
value  of  it  is  sixty-five  hundred  dollars. 

Q.  It  is  your  testimony  then,  Mr.  Jones,  that 
when  the  government  is  taking  the  fee,  taking 
everything  away  from  this  particular  defendant, 
Mr.  Simmonds,  where  he  doesn't  get  the  property 
back  at  all,  that  you  figure  that  the  property  is 
worthy  sixty-five  hundred  dollars  for  eighteen 
point  two  seven  acres,  ])ut  when  the  government 
only  takes  it  for  fifteen  years  and  in  addition 
piles  sand  on  there,  which  in  your  opinion,  im- 
proves the  property,  for  thirteen  point  three  oh 
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eight  acros,  that  tliaf  piopci-ty  is  worth  forty-five 
hundred  dollars? 

A.     That  is  right." 

(Rep.  Tr.  pp.  258-259.) 

What  are  we  to  conchide  from  the  evidence  of  this 
witness?  He  testifies  that  for  thirteen  acres,  the  use 
of  the  property  for  a  fifteen-year  period  is  worth 
about  $4,500,  or  approximately  $345  per  acre.  The 
reason  for  this  valuation  (Rep.  Tr.  p.  232)  is  that  at 
the  end  of  fifteen  years,  appellant  would  receive  hack 
a  very  valuable  piece  of  property  that  would  have  cost 
him  two  hundred  thousand  dollars  to  fill.  (See  Rep. 
Tr.  p.  269.)  Tn  other  words,  the  witness  is  sa}4ng  that 
if  the  Government  takes  only  a  fifteen-year  easement, 
the  appellant  should  be  paid  $204,500;  i.e.,  $4,500  for 
the  use  of  thirteen  acres  of  i:)roperty,  together  with 
fill  valued  at  $200,000.  (500,000  cubic  yards  at  forty 
cents  per  cubic  yard.    See  Rep.  Tr.  p.  269.) 

(b)  The  other  expert  produced  by  appellee  was 
William  M.  Thielbar.  At  the  time  he  made  the  ap- 
praisal of  the  property  herein,  he  was  employed  by 
the  United  States  Corps  of  Army  Engineers  (Rep. 
Tr.  p.  296)  as  an  appraiser.  Subsequently,  he  was  em- 
ployed as  an  appraiser  by  the  Hancock  Insurance 
Company. 

It  is  contended  herein  that  Mr.  Thielbar  made  no 
independent  appraisal  but  relied  only  on  the  contract 
of  sale  by  which  appellant  acquired  the  property  and 
on  appraisements  made  by  others.   Thus: 

"Q.     Yes,  in  August  of  1948? 

A.     That  is  true. 
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Q.  Because  you  had  just  gone  to  work  there 
in  July  of  1948? 

A.     That's  right ;  that's  right. 

Q.  And  yet  you  proceeded  to  agree  with  the 
$4500  appraisement,  without  any  consideration  of 
any  of  the  other  properties,  the  ones  we  are  dis- 
cussing now,  did  you  not? 

A.  On  the  basis  of  the  foundation  of  compa- 
rable sales,  yes,  I  did. 

Q.  You  did  examine  some  comparable  sales 
before  you  arrived  at  the  fact  that  the  $4500 
was  a  fair  value  of  this  property? 

A.    Yes. 

Q.     On  August  of  1948? 

A.     That's  right. 

Q.     When  did  you  do  it? 

A.  When  I  read  the  contract  between  Mr. 
Simmonds  and  Mr.  Hoagiand. 

Q.     Oh,  you 

A.     What  better  comparable  sale  is  there?" 

(Rep.  Tr.  p.  267  [see  also  Rep.  Tr.  p.  306].) 

"Q.  Oh,  that  is  the  only  basis  that  you  used, 
is  that  correct  ? 

A.     Not  entirely. 

Q.  What  other  basis  did  you  use,  Mr.  Thiel- 
bar? 

A.     I  used  my  own  mind  and  opinion." 

(Rep.  Tr.  p.  368.) 

Without  setting  forth  at  length  all  of  Mr.  Thiel- 
bar's  testimony,  an  examination  shows  that  in  mak- 
ing this  evaluation,  he  relied  only  on  that  sale  and 
information  he  found  in  the  file  of  his  predecessor,  a 
Government  employee.  We  believe  it  a  fair  state- 
ment of  the  record  to  conclude  that  in  fact  Mr.  Thiel- 
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bar  made  no  indepondent  appraisoment  but  was 
merely  repeating'  on  tbe  witness  stand  appraisements 
made  by  otbei-s,  and  sonp^bt  only  to  corroborate  tbe 
discredited  Mr.  Jones. 

2.     Appellant  produced  two  expert  witnesses. 

(a)  The  fi]'st  was  Kenneth  B.  King,  who  testified 
that  he  had  had  twelve  years'  experience  in  real  estate 
transactions  in  the  Sacramento  area,  and  was  an  ap- 
praiser for  the  California  Highway  Commission. 
(Rep.  Tr.  pp.  129-130.) 

He  valued  the  property  at  $3,500  per  acre  (Rep. 
Tr.  ]).  131),  without  taking  into  consideration  the 
value  of  the  soil.  (Rep.  Tr.  p.  132.)  For  the  basis 
of  his  reasoning,  he  gave  the  following  testimony : 

"A.  Well,  to  go  back  to  make  a  study  of  it, 
the  property  has  at  least  a  1,000  foot  frontage 
on  the  river,  probably  the  only  property  where 
you  have  access  to  the  river.  There  is  nothing 
along  the  river  where  you  can  get  that  amount 
of  land  as  close  to  the  town  as  that.  There  are 
locations  along  there  which  I  have  talked  to  dif- 
ferent companies  w^ho  have  them  for  sale,  so  that 
is  why  1  have  arrived  at  that  figure.  As  you  go 
by  the  Tower  Bridge  or  the  M  Street  Bridge,  as 
you  call  it,  you  will  notice  to  the  right  of  it  the 
West  Sacramento  Land  Company  and  Eugene 
Williams  have  it  for  sale  *  *  *" 
(Rep.  Tr.  p.  132.) 

"A.  This  property,  absolutely,  when  you  deal 
with  a  corporation  or  you  deal  with  a  private 
enterprise,  they  want  to  get  as  close  to  town  as 
they  can  possibly  get  and  they  will  pay  the  price 
if  they  can  get  it,  especially  when  you  can  get 
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river  frontage.  They  want  that.  You  can  buy  land 
out  in  here  or  land  out  in  there  without  river 
frontage  for  practically — well,  dirt  cheap,  but 
when  you  come  up  to  buy  close  to  the  river,  it  is 
valuable  (indicating).  When  you  have  access  to 
the  river,  that  means  something.  There  isn't  a 
place  along  the  road  that  I  can  tell  you  where  you 
can  get  permission  from  the  reclamation  board 
or  the  engineers — you  can't  have  a  plant  close  to 
a  turn  in  the  river,  they  won't  allow  it  because 
they  are  afraid  that  it  will  either  be  hit  by  a 
barge  or  something  will  break  loose,  so  you  have 
to  get  in  a  section  where  you  are  free  from  that, 
such  as  where  the  Shell  Oil  is  *  *  * " 
(Rep.  Tr.  p.  134.) 

"A.  You  can  make  it  any  depth  you  want. 
The  frontage  is  what  they  are  after.  That  is  208 
feet. 

You  take  the  Ballard  property,  it  was  sold  in 
1948  and  1947,  it  is  on  the  river  frontage.  In 
1946  a  portion  of  that  was  sold,  it  was  fifty  feet 
for  $5,000.00.  In  1947  one  hundred  feet  more  was 
sold  for  $10,000.00,  which  makes  $15,000  for  150 
feet. 

If  you  value  150  feet  which  is  improved  prop- 
erty by  the  acre  at  71/lOOths  of  an  acre,  and  you 
take  the  acreage  in  it,  it  would  be  $20,000 — it 
would  be  around  $26,000  an  acre.    Anyway,  that 

is  just  about  what  the  figure  is. 

#  *  * j> 

(Rep.  Tr.  p.  135.) 

"Q.  In  other  words,  Mr.  King,  your  analysis 
and  evaluation  of  this  property  is  based  on  the 
fact  that  it  is  on  a  comparatively  straight  line  of 
river  ? 
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A.     That  is  right. 

Q.  Without  any  fiiTvos  or  without  any  im- 
pediment ? 

A.     That  is  right. 

Q.  So  it  can  be  used  for  an  industrial  site,  is 
that  right? 

A.  Yes.  1  talked  to  the  Reclamation  Board 
and  1  talked  to  Mr.  Aicllin,  and  Mr.  Mellin  told 
me  that  all  1  hnd  to  do  was  bring  an  application 
to  the  Board  and  that  the  Reclamation  Board  has 
full  authority  clear  to  the  water's  edge  and  from 
then  on,  if  there  is  any  building  going  on  it  is 
up  to  the  U.  S.  Army  Engineers." 

(Rep.  Tr.  p.  137.) 

(b)  The  other  expert  was  Burt  FTulting,  who  tes- 
tified that  h(^  was  by  profession  a  real  estate  broker, 
salesman,  loan  broker  and  real  estate  ap]jraiser.  He 
was  a  member  of  the  San  Francisco  Real  Estate 
Board,  First  Vice  President  of  the  California  Real 
Estate  Association,  member  of  the  American  Institute 
of  Real  Estate  Appraisers,  past  i)resident  and  member 
of  the  Governing  Council  of  the  American  Right-of- 
Way  Association,  and  member  of  the  Society  of  Resi- 
dential Appraisers.    (Rep.  Tr.  pp.  181-182.) 

He  testitied  that  he  had  been  an  appraiser  for 
twenty-one  years,  had  done  appraisals  for  the  State 
of  California  and  the  Federal  Grovernment  in  con- 
demnation proceedings,  and  had  made  appraisals  and 
appeared  in  Court  for  the  same  counsel  w^ho  were 
handling  the  case  for  the  Government  in  this  pro- 
ceeding.   (Rep.  Tr.  p.  182.) 
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As  to  value  he  testified  as  follows: 

"A.  My  opinion  of  the  value  of  the  land  is  eight- 
een hundred  dollars  per  aero,  and  as  far  as  the 
house  that  was  in  existence  there,  my  opinion  of 
its  present  worth  as  of  November  of  1948  is  two 
thousand  dollars. 

Q.     Two  thousand  dollars? 

A.    Yes. 

Q.  Now,  what  is  the  basis  for  the  value  that 
you  have  appraised  the  property  at  eighteen  hun- 
dred dollars  an  acre? 

A.  Well,  first  of  all,  I  took  into  consideration 
the  property  itself.  I  made  a  rather  thorough  in- 
vestigation of  it  sometime  ago,  going  over  prac- 
tically all  parts  of  it.  I  found  that  part  of  it 
came  along  the  levee,  along  the  levee  side  north  of 
James  Street,  and  there  was  a  low  spot  immedi- 
ately by  the  levee  and  a  higher  spot  toward  the 
river,  somewhat  as  depicted  by  that  relief  map. 
I  took  into  consideration  its  topography  and  what 
was  on  it  at  that  time. 

Q.     Anything  else? 

A.  And  I  took  into  consideration  its  location. 
It  is  located  on  the  river  almost  across  from  the 
City  of  Sacramento.  I  took  into  consideration  its 
location  from  the  standpoint  of  its  being  acces- 
sible to  Sacramento  and  its  proximity  to  the  City 
of  Sacramento  and  all  of  the  development  that  is 
taking  place  on  the  Yolo  County  side  of  the  River, 
and  I  took  into  consideration  its  surroundings,  the 
City  of  Sacramento  and  the  immediate  surround- 
ings, the  filling  that's  being  going  on  up  above, 
the  commercial  enterprise  there,  the  Showboat 
Cafe  that  is  up  river  from  the  property  and  the 
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development  of  the  river  down  the  river  between 
the  bridi^os  and  so  forth  and  beyond,  and  the 
genera]  surroundings  of  the  property. 

The  development  down  between  the  two  bridges, 
the  development  there  for  the  use  of  boats  and 
yacht  harbors  and  so  forth,  1  took  into  considera- 
tion. 

Q.  When  you  speak  of  the  development  be- 
tween the  two  bridges,  you  are  talking  about  the 
M  Street  Bridge  and  the  i  Street  Bridge? 

A.  Yes.  I  took  into  consideration  the  possi- 
bilities of  flood — this  property  lying  outside  the 
levee,  I  took  into  consideration  the  possibility  of 
flood,  considered  the  fact  that  the  flood  control 
on  the  river  has  been  pretty  well  in  hand  for  a 
great  many  years  due  to  the  Yolo  I3asin  and  so 
forth. 

I  took  into  consideration  the  highest  and  best 
use  to  which  I  thought  the  property  could  be  put 
and  it  seemed  to  me  in  my  experience  that  there 
were  a  number  of  uses  that  property  could  be  put 
to.  It  could  ])e  developed  along  the  levee  in  a 
residential  way,  apartment  or  motel  or  so  forth. 
It  could  l)e  developed  with  possibilities  for  boat, 
yacht  harbor,  or  Ashing  or  something  of  that 
nature. 

In  its  location  it  is  a  type  of  property  that  in 
my  experience,  I  have  seen  pretty  large  incomes 
developed  from — even  probable  recreational  cen- 
ter, a  dance  hall  of  the  type  and  appearance  that 
people  of  low  income  or  even  drive-in  theaters. 
I  mean,  there  are  a  number  of  uses,  and  then  on 
top  of  that,  it  wouldn't  take  a  great  deal  of  ex- 
penditure to  probably  develop  it  for  industrial 
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use  of  some  type,  oil  company's  bulk  plant,  or 
something  of  that  nature. 

So,  the  highest  and  best  use  in  my  opinion  was 
commercial.  It  could  be  developed  in  several 
ways  along  that  line.  So  1  took  that  into  con- 
sideration in  arriving  at  my  opinion  of  value. 

Now,  I  took  into  consideration  the  sales  of  some 
properties  that  are  somewhat  similar,  nearly  simi- 
lar, in  the  general  area.  Some  of  these  properties 
were  superior  properties,  but  here  was  a  basis  for 
comparison.  There  was  one  property  there  be- 
tween the  two  bridges  occupied  by  the  Sacra- 
mento Yacht  and  Boat  Company,  so-called  Bal- 
lard i)roperty,  which  was  a  smaller  property, 
which  was  a  little  more  than  an  acre,  which  was 
sold  for  some  fifteen  thousand  dollars  an  acre." 

(Rep.  Tr.  pp.  184-186.) 

(3)  Appellants  are  cognizant  of  the  rule  of  law 
that  the  jury  is  not  bound  by  the  testimony  of  ex- 
perts but  may  form  their  independent  judgment  as 
to  the  market  value  of  the  property  in  a  condemna- 
tion proceeding.  Yet,  since  the  jury  found  the  value 
to  be  $375  per  acre,  which  sum  approximately  coincides 
with  that  of  the  Government  witness,  it  is  indicative 
of  the  fact  that  the  jury  used  the  same  fallacious 
bases  for  their  valuation  as  that  used  by  the  Govern- 
ment witnesses,  in  that  the  purchase  price  in  1944 
became  in  1948  the  yardstick  for  valuation. 

The  Government  witness,  Jones,  concedes  that  the 
1944  purchase  price  has  but  remote  bearing  on  the 
value  of  the  property  in  1948  when  he  evaluates  the 
initial  fifteen-year  easement  on  13.2  acres  at  $4,500, 
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plus  the  addition  of  $200,000  worth  of  free  sand,  which 
naturally  would  li^roatly  increase  the  value  of  the  prop- 
erty, which  would  then  i-evert  to  the  ap])ellant. 

After  a  careful  reading;-  of  the  entire  record,  we  are 
convinced  that  the  jury  would  not  have  fixed  as  low  a 
price  as  $375  per  acre  were  it  not  for  the  admission 
of  evidence  as  to  the  purchase  price  o'f  $4,500  in  1944. 

Mr.  Hulting',  with  all  of  his  years  of  experience, 
frequently  as  a  witness  in  many  trials  on  behalf  of 
the  United  States  Government  and  admittedly  "very 
conservative"  (Rep.  Tr.  p.  191),  valued  the  property 
at  $1,800  per  acre.  It  is  obvious  that  the  remote  pur- 
chase evidence  was  prejudicial  to  the  cause  of  appel- 
lant herein. 

We  are  not  unmindful  of  the  rule  that  a  reviewing 
Court  wdll  not  weigh  the  evidence  and  will  not  disturb 
the  verdict  of  the  jury  when  there  is  substantial  evi- 
dence to  support  it.  However,  we  submit  that  in  view 
of  the  above,  the  jury's  verdict  is  without  evidentiary 
support. 


III. 


THE  COURT  ERRED  IN  FINDING  THAT  THE  PROPERTY 
CONDEMNED  CONSISTED  OF  18.27  ACRES. 

A.  It  W'as  stipulated  at  trial  that  there  was  18.27 
acres  of  land  owned  by  appellant  which  lie  west  of 
the  line  of  ordinary  high  water  as  of  the  date  of 
taking.  The  appellant  claimed,  however,  3.65  acres 
that  lie  to  the  east  of  the  high  water  mark. 
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B.  The  evidence  on  this  point  consisted  of  an 
original  patent  from  the  State  of  California  to  the 
predecessor  in  interest  of  the  appellant,  which  patent 
used  the  "bank  of  the  Sacramento  River"  as  the  east 
boundary.  (See  PI.  Ex.  No.  1.)  This  exhibit  was 
placed  in  evidence  by  the  appellee. 

C.  Appellant  put  on  the  witness  stand  Harold 
Prescott,  an  engineer,  who  testified  that  he  surveyed 
the  property  and  searched  the  various  records,  and 
found  the  property  consisted  of  22.65  acres.  (Rep. 
Tr.  p.  3.) 

D.  Appellant  placed  into  evidence  a  Sheriff's  Deed 
(Def.  Ex.  D),  which  deed  predated  the  patent  pre- 
sented by  appellee.    (PL  Ex.  No.  1.) 

The  Sheriff's  Deed  (Exhibit  D)  has  for  its  south- 
eastern corner  the  northeastern  corner  of  the  Town- 
ship of  Washington.  (See  testimony  of  Prescott,  Rep. 
Tr.  p.  11.) 

If  the  appellee's  position,  as  found  by  the  Court  is 
correct,  then  we  would  find,  according  to  the  de- 
scription in  the  patent  and  deed  that  the  two  corners ; 
e.g.,  the  northeast  corner  of  the  Township  of  Wash- 
ington would  not  match,  and  the  northeast  corner  of 
the  Township  of  Washington  would  lie  some  160  feet 
to  the  east  of  the  southwest  corner  of  the  Simmonds 
property. 

As  this  was  the  only  evidence  submitted  on  the 
matter,  the  result  is  that  the  finding  as  to  acreage  is 
not  supported  by  the  evidence,  the  Court  should  have 
found  that  the  land  consisted  of  22.65  acres. 
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CONCLUSION. 

It  is  therefore  sulnnitted  that  this  Court  should 
reverse  the  Judgment  entered  herein  on  the  verdict 
of  the  jury  and  on  the  judgment  of  the  Court  and 
remand  the  cause  to  the  District  Court  for  a  new 
trial. 


Dated,  San  Francisco,  California, 
August  31, 1951. 


Respectfully  submitted, 

Charles  R.  Garry, 
Julius  M.  Keller, 
Counsel  for  Appellant. 
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OPINION   BELOW 

The  district  court  did  not  write  an  opinion.  The 
issue  of  just  coni])ensation  was  determined  by  a  jury 
whose  verdict  appears  in  the  record  ^  at  page  69. 
Issues  other  than  the  value  of  the  ])roperty  were 
determined  liy  the  court  acting  without  a  jury  and 
the  findings  of  the  court  thereon  are  contained  in 
its  judgment  (R.  74-87).'  The  order  of  the  court 
finding  on  the  nunil)er  of  acres  and  against  appellant 

^  Reference  to  the  Transcript  of  Record  is  herein  indicated  by 
"'(R.)'"  and  reference  to  the  Repoiter's  Transcript  of  tlie  Testi- 
mony is  herein  indicated  by  "'(Tr.) ." 

-By  stipnhition  of  the  parties  tiled  December  14,  1950  (R.  Tl), 
findin<2:s  of  fact  and  conclusions  of  law.  except  as  are  contained  in 
the  Final  Judirment  as  to  Tract  7  and  Tract  7,  Parcel  2.  the  prop- 
erty here  involved,  were  expressly  waived. 

(1) 


on  other  issues  reserved  to   the   court   for  decision 
appears  in  the  record  at  page  70. 

JURISDICTION 

Final  judgment  was  entered  in  this  case  on  Decem- 
ber 14,  1950  (R.  7^87).  The  jurisdiction  of  the 
district  court  was  invoked  under  33  U.  S.  C.  sec.  591  and 
40  U.  S.  C.  sec.  257.  A  motion  for  new  trial  filed 
December  20,  1950  (R.  90-91),  was  denied  on  Feb- 
ruary 13,  1951  (R.  94).  Notice  of  appeal  was  filed 
on  March  9,  1951  (R.  96-97).  The  jirrisdiction  of 
this  Court  is  invoked  under  28  U.  S.  C.  1291. 

STATUTES  INVOLVED 

1.  The  Act  of  April  24,  1888,  c.  194,  25  Stat.  94, 
33  U.  S.  C.  sec.  591,  provides  as  follows : 

*  *  *  That  the  Secretary  of  AVar  may 
cause  proceedings  to  be  instituted,  in  the  name 
of  the  United  States,  in  any  court  having 
jurisdiction  of  such  proceedings,  for  the  ac- 
quirement by  condemnation  of  any  land,  right 
of  way,  or  material  needed  to  enable  him  to 
maintain,  operate  or  prosecute  works  for  the 
improvement  of  rivers  and  harbors  for  which 
provision  has  been  made  by  law ;  such  proceed- 
ings to  be  prosecuted  in  accordance  with  the 
laws  relating  to  suits  for  the  condemnation  of 
property  of  the  States  wherein  the  proceedings 
may  be  instituted:  Provided,  however,  That 
when  the  owner  of  such  land,  right  of  way,  or 
material  shall  fix  a  price  for  the  same,  which 
in  the  opinion  of  the  Secretary  of  War,  shall 
be  reasonable,  he  may  purchase  the  same  at 
such  price  without  further  delay:  And  pro- 
vided further,  That  the  Secretary  of  War  is 


hereby  authorized  to  accept  donations  of  lands 
or  materials  required  for  the  maintenance  of 
prosecution  of  such  works. 

2.  California  Civil  Code  (Chase  1947),  sec.  830, 
provides: 

Sec.  830.  Land  Jiordering  Navigable  Wa- 
ters.— Except  where  the  grant  under  which 
land  is  held  indicates  a  different  intent,  the 
owner  of  the  upland,  when  it  borders  on  tide- 
water, takes  to  ordinary  high  water  mark ;  when 
it  borders  on  a  navigable  lake  or  stream,  where 
there  is  no  tide,  the  owner  takes  to  the  edge 
of  the  lake  or  stream,  at  low  water  mark; 
when  it  borders  upon  any  other  water,  the 
owner  takes  to  the  middle  of  the  lake  or  stream. 

QUESTIONS   PRESENTED 

1.  Whether  appellant  showed  any  ground  for  over- 
turning the  determination  of  the  Secretary  of  the 
Army  that  it  is  necessary  and  expedient  to  take  the 
fee  title  to  land  being  condemned  by  the  United  States 
for  improvement  of  navigation  and  flood  control. 

2.  Whether,  in  a  condemnation  proceeding  where 
the  evidence  of  value  is  conflicting,  the  compensation 
awarded  by  the  verdict  of  the  jury  is  within  the 
range  of  the  testimony  and  there  is  no  substantial 
question  as  to  the  admissibility  of  evidence,  the  award 
will  be  set  aside  on  appeal. 

3.  Whether  the  court's  finding  as  to  the  acreage  in- 
A^olved  is  clearly  erroneous. 

STATEMENT 

On  August  5,  1947,  the  United  States  filed  a  com- 
plaint in  condemnation  to  acquire  the  right  and  ease- 


ment  for  a  period  of  15  years  to  deposit  spoil  and 
other  matter  excavated  in  the  improvement  and  main- 
tenance of  the  Sacramento  River  Improvement  Proj- 
ect on  appellant's  property  designated  as  Tract  No.  7 
(R.  1-8).'  Except  for  a  small  house  built  on  piles 
(R.  67)  the  land  is  unimproved  property  (Br.  7). 
Thereafter  the  complaint  was  amended  to  provide 
for  the  commencing  of  the  15-year  period  on  June  15, 
1943  (R.  10). 

By  his  answer  appellant  denied,  inter  alia,  the  au- 
thority of  the  United  States  to  take,  the  necessity  of 
the  taking,  the  sufficiency  of  funds  available,  and  the 
authority  to  pay  just  compensation,  and  that  the  use 
constituted  a  public  use  (R.  13-18).  Appellant  later 
amended  his  answer  to  further  define  the  boundary  of 
his  tract  (R.  21-22). 

On  August  11,  1948,  a  declaration  of  taking  (R. 
29-31)  was  filed  by  the  United  States  in  which  the 
description  of  Tract  No.  7  indicated  the  mean  high- 
tide  line  as  being  the  shore-line  boundary  of  the  tract 
and  a  second  amendment  to  the  complaint  was  filed 
in  order  that  the  description  of  Tract  No.  7  would 
conform  to  that  set  forth  in  the  declaration  of  taking 
(R.  24).  The  sum  estimated  to  be  just  compensation 
for  the  taking  of  Tract  No.  7  was  $2,076.00  and  a  sum 
was  deposited  in  the  registry  of  the  court  which  in- 
cluded that  estimated  amount.  Judgment  on  the  dec- 
laration of  taking  was  entered  by  the  court  on  August 
12,  1948  (R.  33-36).     In  November  1948,  at  the  re- 

2  The  complaint  also  includes  a  tract  desi(?nated  as  No.  8  which 
was  held  in  different  ownership  and  which  is  not  involved  in  this 
appeal. 


quest  of  the  Secretary  of  tlie  Army,  n  third  amend- 
ment of  the  complaint  was  filed  to  change  the  estate 
taken  in  Tract  No.  7  from  an  easement  to  the  fee  tith; 
(R.  44).  An  amendment  to  the  declaration  of  taking 
was  made  increasing  the  sum  estimated  as  just  com- 
pensation to  $4,500.00  and  depositing  the  necessary 
additional  funds  into  the  registry  of  the  court  (R. 
47-48).  The  judgment  on  the  declaration  of  taking 
was  amended  accordingly  (R.  49). 

Appellant  filed  an  answer  to  the  third  amendment 
to  the  complaint  in  which  he  alleged  that  it  was  un- 
necessary for  the  United  States  to  condemn  the  fee 
title  and  that  the  taking  was  "without  due  process 
of  law  and  in  violation  of  the  Fifth  Amendment  to 
the  Constitution  of  the  United  States"  (R.  50). 

Pursuant  to  stipulation,  on  May  26,  1950,  a  fourth 
amendment  to  the  complaint  and  a  declaration  of 
taking  No.  2  were  filed  for  the  acquisition  of  addi- 
tional land  designated  as  Tract  No.  7,  Parcel  2,  which 
was  also  then  owned  by  the  appellant  (R.  56,  58-60). 
The  sum  estimated  to  be  just  compensation  for  parcel 
2  was  $2,060.00  and  that  further  amount  was  de- 
posited in  the  registry  of  the  court  (R.  59).  Judg- 
ment on  declaration  of  taking  No.  2  was  entered  on 
May  26,  1950,  vesting  the  fee  simple  title  subject  to 
certain  easements  not  here  pertinent  in  the  United 
States  (R.  61-63). 

Appellant  filed  an  answer  to  the  fourth  amendment 
to  the  complaint  alleging,  inter  alia,  that  *'it  is  un- 
necessary for  the  plaintiff  to  condemn  the  fee"  of  the 
property  involved  for  the  purposes  set  forth;  that 
the  taking  is  "without  due  process  of  law  and  in  vio- 
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lation  of  the  Fifth  Amendment  to  the  Constitution 
of  the  United  States";  and  that  Tract  No.  7,  including 
Tract  No.  7,  Parcel  2,  contained  21  acres  of  land 
(R.  64^66). 

At  a  pretrial  conference,  counsel  for  appellant  ex- 
pressly waived  proof  of  paragraphs  one,  three,  and 
four  of  the  complaint  in  condemnation  (R.  107-108). 
The  first  paragraph  of  the  complaint  sets  out  the 
statutory  authority  for  the  suit  (R.  1-2)  and  para- 
graphs three  and  four,  respectively,  contain  allega- 
tions that  the  acquisition  is  for  the  public  benefit  and 
that  there  is  sufficient  funds  available  for  the  taking 
(R.3). 

After  several  continuances,  the  trial  of  Tract  No.  7 
and  Tract  No.  7,  Parcel  2,  was  heard  by  the  district 
court  with  a  jury  on  October  23,  24,  and  25,  1950.  The 
amount  of  acreage  condemned  was  in  dispute.  The 
Government  offered  to  stipulate  that  it  took  18.27 
acres  (Tr.  27)  while  the  landowner  claimed  that  the 
Government  took  22.25  acres,  3.6  of  which  were  under 
water  and  below  or  to  the  point  of  the  low-water  line 
of  the  Sacramento  River  (Tr.  3,  22,  26,  27).  The  dis- 
trict court  reserved  the  issue  of  the  amount  of  land 
taken  for  decision  by  the  court  (Tr.  26,  75,  409,  Br. 
12).  The  landowner's  claim  that  the  United  States 
did  not  need  the  property  condemned  and  that  its 
action  in  taking  the  land  was  in  bad  faith  were  also 
reserved  for  determination  by  the  court  (R.  75-76, 
Br.  12). 

The  parties  stipulated  that  the  fair  market  value 
should  be  determined  as  of  November  8,  1948,  con- 
sidering the  physical  condition  it  was  in  on  October 


21,  1944,  and  that  there  should  Ix'  one  award  covering 
the  compensation  and  damages  for  the  taking  of  the 
property  (R.  67).  The  landowner  alleged  that  the 
highest  and  best  use  of  the  property  condemned  was 
commercial  and  industrial  and  that  the  property  con- 
tained soil  which  could  be  sold  ''for  the  fertilization 
of  growth  of  vegetation"  (Tr.  60,  61).  He  valued 
the  property  at  $20,000.00  per  acre  (Tr.  64).  Other 
witnesses  for  the  landowner  valued  the  property  at 
$3,500.00  per  acre  and  $1,800.00  per  acre,  respectively 
(Tr.  131,  184).  They  also  valued  the  small  frame 
house  on  the  premises  at  $2,500.00  and  $2,000.00,  re- 
spectively (Tr.  139,  184). 

Witnesses  on  behalf  of  the  Government,  Messrs.  Chris 
R.  Jones  and  William  Thielbar,  testified  that  the 
highest  and  best  use  of  the  property  was  for  summer 
recreation,  i.  e.,  the  part-time  rental  of  space  to 
campers  with  auto  trailers  and  to  persons  who  de- 
sired to  construct  their  own  temporary  buildings  and 
pay  a  ground  rental  for  the  use  of  the  property  (Tr. 
230,  317).  Mr.  Jones  valued  the  property  at  $6,500.00 
(Tr.  234).  On  an  acreage  basis  this  amounts  to 
approximately  $300.00  per  acre,  inasmuch  as  $1,000.00 
was  allowed  for  the  little  house  ( Tr.  234) .  Mr.  Thielbar 
valued  the  property  at  $350.00  per  acre  *  and  the  building 
at  $500.00  (Tr.  305-306). 

The  jury  returned  its  verdict  finding  the  value  of 
the  property  to  be  $375.00  per  acre  and  the  building 

^  Thoiijrli  the  Reporter's  'rriinsc'rii)t  of  the  Testimony  indicates 
the  ans^ver  of  this  witness  :is  beinj^;  "$50.00  an  acre"  (Tr.  805), 
reference  to  |)ao;es  3o8,  8o9,  and  o78  of  the  transcript  will  show 
that  the  valuation  was  $350.00  rather  than  $50.00  per  acre. 
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to  be  $1,250.00  (R.  69).  The  court  found  the  number 
of  acres  to  be  18.27  as  contended  by  the  United  States 
and  it  found  against  the  defendant  upon  the  other 
issues  submitted  to  it  (R.  70,  75-76,  77,  79,  80).  Ac- 
cordingly, final  judgment  was  entered  on  December 
14,  1950  (R.  74-87).  The  sum  of  $8,305.71,  repre- 
senting all  sums  and  interest  thereon  which  were 
awarded  by  that  judgment,  has  been  paid  to  the  appel- 
lant (R.  98).  The  landowner's  motion  for  a  new  trial 
filed  December  20,  1950  (R.  90),  was  denied  on  Feb- 
ruary 13,  1951  (R.  95).    This  appeal  followed. 

ARGUMENT 

I 

The  District  Court's  ruling  that  condemnation  of  fee  title  was 
properly  authorized  is  clearly  correct 

Originally  appellant  objected  to  the  taking  of  any 
interest  in  his  property  (R.  13-18).  That  position 
was  abandoned,  however,  and  the  sole  complaint  now 
urged  is  that  the  taking  of  fee  title  rather  than  a 
lesser  interest  was  not  authorized.  Thus,  it  is  uncon- 
troverted — and  could  not  be — that  the  acquisition  by 
condemnation  of  some  interest  in  appellant's  land  for 
the  purpose  of  improving  navigation  on  the  Sacra- 
mento River  is  a  proper  exercise  of  the  federal  power 
of  eminent  domain.  The  argument  that  a  fee  title 
could  not  be  so  condemned  is  plainly  erroneous  for 
several  reasons. 

Appellant's  argument  rests  largely  on  the  notion 
that  the  condemnation  power  may  be  exercised  only 
for  the  purpose  of  physical  use  of  the  property  by 
the  Government  and  the  title  which  may  be  taken  is 
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limited  by  such  physical  use.  While  this  may  be  the 
law  of  some  states,  the  federal  power  of  eminent  do- 
main is  not  so  limited.  Condemnation  by  the  Federal 
Government  is  permissible  wherever  a  proper  federal 
purpose  be  served  even  though  physically  the  land 
taken  may  be  used  by  or  even  conveyed  to  private 
persons.  United  States  v.  Marin,  136  F.  2d  388 
(C.  A.  9,  1943);  Uiiited  States  v.  243.22  Acres  of 
Land,  Etc.,  129  F.  2d  678  (C.  A.  2,  1942),  certiorari 
denied  suh  nam.  Lambert  v.  United  States,  317  U.  S. 
698  (1943).  In  determining  whether  fee  title  or  some 
lesser  interest  should  be  taken,  the  federal  officers 
may  properly  take  into  account  economic  factors.  As 
the  court  said  in  United  States  ex  rel.  T.  V.  A.  v. 
Welch,  327  U.  S.  546,  554  (1946) :  ''The  cost  of  public 
projects  is  a  relevant  element  in  all  of  them,  and  the 
Government,  just  as  anyone  else,  is  not  required  to 
proceed  oblivious  to  elements  of  cost."  Thus,  fee 
title  may  be  condemned  in  order  to  salvage  the  value 
of  improvements  which  were  placed  upon  land  under 
a  lease.  Old  Dominion  Co.  v.  United  States,  269 
U.  S.  55  (1925).  And  an  easement  for  a  railroad  line 
may  be  legitimately  extended  for  a  period  of  time 
sufficient  to  liquidate  the  investment  after  the  Govern- 
ment's need  for  the  line  has  ceased.  United  States  v. 
State  of  New  York,  160  F.  2d  479  (C.  A.  2,  1947), 
certiorari  denied,  331  U.  S.  832,  rehearing  denied,  331 
U.  S.  869.  Appellant's  idea  (Br.  17)  that  the  Gov- 
ernment, in  the  instant  case,  could  not  condemn  fee 
title  for  the  incidental  purpose  of  recouping,  through 
enhancement  of  land  value,  some  of  the  expense  of 
dredging  is  a  mistaken  view  of  the  federal  law.    Thus 
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the  fact  that  the  estate  taken  was  changed  from  an 
easement  to  a  fee,  does  not,  as  aj^pellant  argues  (Br. 
17),  prove  that  only  an  easement  could  be  taken. 

Likewise,  the  contention  that  the  Secretary  of  the 
Army  has  not  exercised  his  administrative  authority 
lacks  merit.  It  was  the  request  of  the  Secretary  that 
led  to  the  amendment  of  the  condemnation  complaint 
and  an  amended  declaration  of  taking  was  signed  by 
the  Acting  Secretary  of  the  Army  (R.  47^8).  More- 
over, as  to  Parcel  2  of  Tract  No.  7,  the  acquisition 
from  the  beginning  was,  at  the  request  of  the  Sec- 
retary of  the  Army,  of  the  fee  title  (R.  56,  58-59). 
Appellant  seizes  upon  the  word  ''advisable"  used  in 
the  letter  of  the  Secretary  of  the  Army  requesting  the 
amendment  to  take  fee  title  (PL's  Ex.  15)  and  at- 
tempts thereby  to  deny  the  evident  intention  of  the 
Secretary  of  the  Army  (Br.  13).  This  is  merely  a 
play  on  words.  In  rejectin;^'  a  somewhat  similar 
attack  as  to  whether  a  lettei-  of  the  Secretary  of 
War  sufficiently  authorized  the  proceedings,  the  court 
said  in  Old  Dominion  Co.  v.  United  States,  269  U.  S. 
55,  67  (1925),  "We  perceive  no  requirement  that  the 
Secretary  should  go  further  than  to  apply  to  the 
Attorney  General.  Moreover,  the  Secretary's  letter 
certainly  showed  that  he  thought  the  suit  would  be 
advantageous  to  the  Government,  and  we  should  be 
slow  to  suppose  that  the  precise  shade  of  his  opinion 
upon  the  point  affected  the  jurisdiction  of  the  Court." 

It  is  thus  clear  that  the  Secretary  of  the  Army  has 
exercised  his  discretion  to  determine  that  it  is  ad- 
visable to  take  fee  title  in  this  case.  It  is  equally  clear 
that  Congress  has  delegated  to  the  Secretary  the  au- 
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thority  to  make  this  determination.  As  the  court  said 
in  United  States  v.  Meyer,  113  F.  2d  387  (C.  A.  7, 1940), 
certiorari  denied,  311  U.  S.  706  (1940)  in  rejecting  a 
similar  attack  upon  a  determination  that  fee  title 
should  be  taken  under  the  Act  of  April  24,  1888,  25 
Stat.  94,  33  U.  S.  C.  sec.  591  (the  very  statute  involved 
here)  (p.  392)  : 

Defendants  insist  that  a  fee  simple  title  was 
not  necessary  to  accomplish  the  purposes  con- 
templated by  the  legislation.  But  the  power  to 
decide  whether  such  a  title  was  needed  is,  by 
the  legislation,  conferred  upon  the  Secretary 
and,  in  the  al)sence  of  bad  faith  or  abuse  of  dis- 
cretion such  determination  is  not  subject  to 
judicial  review  [many  citations].  Determina- 
tion of  the  extent,  amount  or  title  of  property 
to  be  taken,  by  an  Administrative  Department, 
is,  in  the  absence  of  bad  faith,  final  [many 
citations]. 

More  recent  authorities  to  the  same  effect  include 
United  States  v.  Carmack,  329  U.  S.  230,  247  (1946) ; 
City  of  Oakland  v.  United  States,  124  F.  2d  959,  964 
(C.  A.  9, 1942),  certiorari  denied  316  U.  S.  679  (1942) ; 
United  States  v.  Montana,  134  F.  2d  194,  197  (C.  A. 
9,  1943),  certiorari  denied  319  U.  S.  772  (1943); 
United  States  v.  6.74  Acres  of  Land  in  Dade  County, 
148  F.  2d  618,  620  (C.  A.  5,  1945)  ;  cf.  United  States 
V.  Merchants  Transfer  &  Storage  Co.,  144  F.  2d  324, 
326  (1944).  Tlie  cited  cases,  particularly  the  Montana 
and  the  Meyer  cases,  make  it  clear  that  local  law  re- 
lating to  proof  of  ''necessity"  is  not  controlling  here 
(Cf.  Br.  14-19). 
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II 

Where  the  evidence  of  value  in  a  condemnation  proceeding  is 
conflicting,  the  compensation  awarded  is  within  the  range  of 
the  testimony,  and  there  is  no  substantial  question  as  to  the 
admissibility  of  evidence,  the  award  will  not  be  set  aside  on 
appeal 

A.  The  verdict  is  supported  by  substantial  evidence 

The  issue  of  value  was  here  determined  by  a  jury. 
The  verdict  of  the  jury,  and  the  judgment  of  the 
court  based  upon  that  verdict,  are  within  the  range  of 
the  evidence  (R.  69,  74-87,  Tr.  63-64,  65,  131,  184, 
233-234,  305-306).  It  is  now  well-settled  that  in  such 
circumstances  the  award  will  not  be  set  aside  on 
appeal.  See  e.  g.,  Porrata  v.  United  States,  158  F.  2d 
788,  790-791  (C.  A.  1,  1947);  Phillips  v.  U7iited 
States,  148  F.  2d  714,  716  (C.  A.  2,  1945)  ;  Miller  v. 
United  States,  137  F.  2d  592,  594  (C.  A.  3,  1943)  ; 
Foste7^  V.  United  States,  145  F.  2d  873,  877  (C.  A.  8, 
1944)  ;  Murray  v.  United  Staips,  130  F.  2d  442,  444 
(App.  D.  C.  1942) ;  Santa  Barbara  County  v.  Hollis- 
ter  Estate  Co.,  Ill  Cal.  App.  564,  295  Pac.  866  (1931). 
Cf.  United  States  v.  Hayes,  172  F.  2d  677,  680  (C.  A. 
9,  1949).  The  language  of  the  court  in  Foster  v. 
United  States,  supra,  is  particularly  appropriate  here 
inasmuch  as  in  the  instant  case  as  there  the  trial  court 
denied  a  motion  for  a  new^  trial  by  the  landowner  (R. 
94).    There  the  court  said  (145  F.  2d  at  p.  877)  : 

The  value  so  determined  by  the  jury  was 
within  the  scope  of  the  testimony,  and  hence, 
it  is  sustained  by  substantial  evidence.  We  do 
not  pass  upon  the  weight  of  the  evidence,  and 
the  trial  court  has  denied  defendant's  motion 
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for  a  now  trial.  In  these  circumstances,  the 
verdicts,  bein^-  supported  by  substantial  evi- 
dence, even  though  there  may  be  a  conflict  in 
the  evidence,  must  be  sustained.  Ramming 
Real  Estate  Co.  v.  United  States,  8  Cir.,  122  F. 
2d  S92;  Love  v.  United  States,  supra  [141  F.  2d 
981];  O'DonnelJ  v.  United  States,  8  Cir.,  131 
F.  2d  882. 

Thus,  the  fact  that  the  verdict  of  the  jury  is  within 
the  scope  of  the  evidence  is  sufficient  for  it  to  be 
deemed  to  be  sustained  by  substantial  evidence.  How- 
ever, by  any  standard  the  award  in  the  instant  case 
is  sustained  by  substantial  evidence.  Mr.  Chris  R. 
Jones,  who  appellant  recognizes  (Br.  21)  was  well- 
qualified,  testified,  inter  alia,  that  he  had  appraised 
property  in  the  vicinity  of  the  property  here  involved, 
that  he  had  made  salei^  of  property  in  the  area,  that 
his  firm  has  some  30  or  35  large  subdivisions  in  the 
area,  that  he  investigated  the  property  in  question 
some  four  or  five  times  for  the  purpose  of  arriving  at 
an  estimate  of  the  reasonable  market  value  of  the 
property  (Tr.  223-224).  He  testified  further  that  he 
investigated  sales  of  similar  property  and  discussed 
the  matter  with  adjoining  property  owners  (Tr.  226) 
and  that  he  knew  of  the  sale  to  the  appellant  of  the 
property  here  involved  (Tr.  232-233).  In  this  back- 
ground, Mr.  Jones  testified  that  the  property  in  ques- 
tion had  a  fair  market  value  of  $6,500  which  was 
"Approximately  three  hundred  dollars  an  acre  allow- 
ing a  thousand  dollars  for  the  little  house"  (Tr.  234). 
Appellant's  attemi)t  (Ur.  21-25)  to  discredit  Mr. 
Jones'   valuation   by   reference   to   his   testimony   on 
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cross-examination  as  to  the  values  that  would  have 
resulted  if  the  Government  had  merely  taken  a  15- 
year  easement  does  not  indicate  any  error  as  to  the 
fair  market  value  of  the  property  in  1948.  Instead  it 
represents  an  attempt  to  recover  the  enhancement 
which  would  have  resulted  from  the  exercise  of  the 
Government's  15-year  easement.  Plainly,  appellant 
has  no  legal  claim  to  such  enhancement. 

Mr.  William  M.  Thielbar,  another  well-qualified 
witness  (Tr.  295-296,  302),  testified,  inter  alia,  that 
he  had  been  familiar  with  the  Simmond's  property 
for  many  years,  that  he  had  made  a  very  careful 
and  thorough  analysis  of  the  property,  that  he  dis- 
cussed the  property  with  several  adjoining  property 
owners;  that  he  compared  the  property  with  other 
similar  property  in  the  area  and  investigated  sales 
of  such  property  (discussing  a  number  of  such  similar 
sales  in  some  detail)  ;  that  he  discussed  the  property 
with  appellant's  predecessor  in  title  and  that  he  took 
into  consideration  the  sale  price  of  the  property 
itself  (Tr.  296-297,  306-316).  Mr.  Thielbar  testified 
that  the  fair  market  value  of  the  property  here  in- 
volved was  $350.00  an  acre  and  that  the  small  house 
built  on  piles  (R.  67)  had  a  value  of  $500.00  (Tr. 
305-306).  The  evidence  further  shows  that  appellant 
purchased  the  very  property  here  involved  on  an  in- 
stallment contract  dated  October  21,  1944,  for  $4,500 
payable  $1,100  down  and  $50.00  a  month  (Tr.  64-66.)' 

^  The  summary  of  the  evidence  we  have  given  clearly  shows  that 
both  of  the  Government's  valuation  witnesses  considered  such 
proper  bases  for  valuation  as  the  physical  characteristics  of  the 
land,  its  location,  the  highest  and  best  use  of  the  land  in  view  of 
the  physical  characteristigs  and  location,  and  sales  of  comparable 
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There  was  thus  ample  evidence  to  support  the  ver- 
dict of  the  jury  finding  tlie  value  of  the  land  to  be 
$375.00  per  acre  and  the  value  of  the  imi>rovements 
to  be  $1,250  (R.  69). 

fJ.  No  error  was  committed  in  the  admission  of  evidence  of  the  sale  price  of 
the  hind  fou?-  years  prior  to  the  taking 

It  is  equally  clear  that  appellant's  contention  (Br. 
20)  that  the  court  erred  in  admitting  evidence  of 
the  price  appellant  paid  for  the  property  is  also 
entirely  without  merit.  Since  compensation  is  meas- 
ured by  market  value,  prior  sales  of  the  same  prop- 
erty, reasonably  recent  and  not  forced,  are  obviously 
the  best  evidence  of  market  value.  United  States  v. 
Ham,  187  F.  2d  265,  269-270  (C.  A.  8,  1951)  ;  United 
States  V.  13,255.23  Acres  of  Land,  Etc.,  158  F.  2d 
868,  876   (C.  A.  3,  1945) ;  Baetjer  v.  United  States, 

lands  in  the  vicinity  and  thus  that  their  opinion  as  to  the  fair 
market  value  of  the  property  concerned  was  not  on  the  "primary 
basis"  of  the  sale  of  the  property  to  the  appellant,  as  appellant 
contends  (Br.  20,  paraoraph  number  3).  Moreover,  it  vras  per- 
fectly proper  to  consider  sucli  prior  sale  in  arrivin<>-  at  their  esti- 
mates of  the  fail"  market  value  of  the  property  as  is  shown  infra, 
pp.  15-19.  The  record  clearly  disproves  appellant's  contention 
(Br.  25)  that  Mr.  Thielbar  "made  no  independent  appraisal  but 
relied  only  on  the  contract  of  sale  by  wliich  appellant  acquired  the 
property  and  on  appraisements  by  others."  Indeed,  the  very  por- 
tion of  the  testimony  quoted  by  appellant  (Br.  26)  specifically 
shows  that  Mr.  Thielbar  formed  his  opinion  of  value  on  the  "basis 
of  the  foundation  of  comjiarable  sales"  and  by  using  his  "own 
mind  and  opinion"  (Tr.  867-'3(i8).  Incidentally,  it  is  noteworthy 
that  although  pursuant  to  stipulation  the  value  of  the  property 
was  to  be  determined  as  of  November  8,  1948,  but  "in  its  physical 
condition  as  of  October  21,  1944"  (R.  67),  appellant's  witness 
Kenneth  B.  King  (Br.  27-29)  testified  on  cross-examination  that 
"I  don't  know  anything  about  it  [the  physical  condition  of  the 
property  in  question]  in  1944''  (Tr.  142). 
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143  F.  2d  391,  397  (C.  A.  1,  1944),  ceitioiari  denied 
323  U.  S.  772  (1944) ;  United  States  v.  Becktold  Co., 
129  F.  2d  473,  479  (C.  A.  8, 1942)  ;  Franzen  v.  Chicago, 
M.  d  St.  P.  By.  Co.,  278  Fed.  370  (C.  A.  7, 1921)  ;  Forest 
Preserve  District  v.  HaJin.  341  111.  599,  173  N.  E.  763 
(1930);  St.  Louis  V.  Turner,  331  Mo.  834,  843,  55 
S.  W.  2d  942  (1932)  ;  In  re  Jennings  Street,  207  App. 
Div.  170,  201  N.  Y.  S.  799,  800  (1st  Dept.  1923); 
In  re  Block  Bounded  hij  Avenue  A,  66  Misc.  488,  122 
N.  Y.  S.  321  (S.  Ct.  1910);  I  Nichols,  Eminent 
Domain  (2d  Ed.  1917)  sec.  218;  II  Nichols,  Eminent 
Domain  (2d  Ed.  1917)  sec.  454;  II  Lewis,  Eminent 
Domain  (3d  Ed.  1909)  sec.  664;  Orgel,  Valuation 
mider  Eminent  Domain  ( 1936)  sec.  134.  Cf .  Spring  Val. 
Watertvorks  v.  City,  Etc.,  of  San  Francisco,  192  Fed.  137, 
165  (N.  D.  Cal.  1911).  Local  state  cases  are  in  agree- 
ment. Union  Hollywood  Water  Co.  v.  City  of  Los  An- 
geles, 184  Cal.  535,  538,  195  Pac.  55,  56  (1920)  ;  Bon- 
narjee  v.  Pike,  43  Cal.  App.  502,  506,  185  Pac.  479,  481 
(1919).  In  Baetjer  v.  United  States,  supra,  the  court 
said  (143  F.  2d  at  p.  397)  : 

Clearly  such  transactions  [arm's-length  trans- 
actions in  lands  in  the  vicinity  of  those  taken 
at  about  the  time  of  taking]  have  a  tendency  to 
show  fair  market  value.  In  fact,  in  the  absence 
of  recent  transactions  of  a  like  nature  involving 
the  land  taken  itself,  they  are  the  best  evidence 
of  market  value.     [Emi^hasis  added.] 

Indeed,  where  the  sale  is  between  a  willing  buyer 
and  a  willing  seller  and  is  not  so  remote  as  to  render 
the  price  of  no  bearing  upon  the  present  market 
value,  it  is  reversible  error  to  reject  evidence  of  such 
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prior  sal(5  as  proof  of  the  valuo  of  tlic  land.  Vniied 
States  V.  Ha  III,  187  h\  2(1  2()5,  2()9-270  (C.  A.  8,  1951)  ; 
U nitrd  States  v.  ('ertain  Parrels  of  Land  iu  Philadel- 
phia, 144  F.  2d  626,  629-630  (C.  A.  3,  1944). 

As  shown  by  the  above-cited  cases,  a  judicial  dis- 
cretion as  to  admission  of  evidence  respecting,'  tlie 
price  j)aid  by  tlie  owner  for  property  taken  in  con- 
demnation proceeding's  is  vested  in  tlie  ti'ial  c(mrt. 
The  exercise  of  that  discretion  will  not  ordinarily  be 
disturbed  on  apy)eal.  United  States  v.  BecMohl  Co., 
129  F.  2d  473,  479  (C.  A.  8,  1942)  ;  Franzen  v.  Chi- 
cago, M.  &  St.  P.  Rjf.  Co.,  278  Fed.  370,  37:]  (C.  A. 
7,  1921).    In  the  latter  case  the  court  said: 

In  reference  to  tlie  admission  of  evidence 
respectins^  *  *  *  ^.j-j^  purchase  price  of  the 
land  in  question  a  few  years  preceding',  the 
rules  of  law  are  too  well  settled  to  call  for 
restatement.  *  *  *  whether  the  previous 
sale  of  the  land  in  (juestion  *  *  *  may  or 
should  be  shown,  are  matters  concernine;  which 
the  trial  judge  can  best  decide.  Recognizing 
that  this  evidence  is  received  for  the  purpose 
of  placing  a  jury  in  a  better  ])osition  to  pass 
judgment  upon  the  ultimate  question  of  fact — 
the  value  of  the  land  condenuied  and  the  injury 
to  the  balance — it  is  usual  for  the  court  to 
permit  a  rather  wide  range  of  investigation. 
*  *  *  Perhaps  such  evidence  sometimes  as- 
sumes too  great  importance.  But  the  trial 
judge  is  in  the  best  ])ossible  ]iosition  to  decide 
whether  the  situation  has  been  clearly  and 
satisfactorily  presented,  and  he  has  it  within 
his  reasonable  discretion  to  order  or  withhold 
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a  view  of  the  premises  to  better  enable  the  jury 
to  understand  and  weigh  such  evidence. 

The  admission  of  evidence  of  a  sale  of  the  property 
condemned  has  been  sustained  even  though  a  consider- 
able period  of  time  elapsed  between  the  sale  and  the 
taking.  Dickinson  v.  United  States,  154  F.  2d  642, 
643  (C.  A.  4,  1946)  (sale  in  1937  held  properly  ad- 
mitted when  taking  was  in  1943)  ;  Love  v.  United 
States,  141  F.  2d  981,  983  (C.  A.  8,  1944)  (sale  in 
1933  held  properly  admitted  when  taking  was  in 
1940)  ;  United  States  v.  BecUold  Co.,  129  F.  2d  473,  479 
(C.  A.  8,  1942)  (sale  in  1925  held  properly  admitted 
when  taking  was  in  1939).  As  is  spelled  out  in  the 
Dickinson  and  Becktold  cases  particularly,  the  cir- 
cumstance of  lapse  of  time  between  the  sale  and  taking 
of  the  property,  involving  changed  conditions  of 
times,  goes  to  the  weight  rather  than  the  admissibility 
of  the  evidence.  In  the  Dickinsoyi  case  the  court  said 
(154  F.  2d  at  p.  643)  :  "The  period  of  time  which  had 
elapsed  since  the  sale  in  1937  was  undoubtedly  sub- 
stantial, involving  as  it  did  the  changed  conditions  of 
the  times,  but  these  circumstances  went  to  the  weight 
rather  than  the  admissibility  of  the  evidence  and  were 
the  subject  of  comment  in  the  argument  to  the  jury  on 
the  appellant's  behalf."  The  language  of  the  court 
in  the  Becktold  case  is  as  follows  (129  F.  2d  at  p. 
479): 

The  fact  that  the  purchase  was  made  some 
fourteen  years  before  the  date  of  taking  the 
property  went  to  the  weight  of  the  evidence, 
rather  than  to  its  admissibility.  Metropolitan 
Life  Ins.  Co.  v.  Armstrong,  8  Cir.,  85  F.  2d 
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387;  Chapman  &  Dewey  L])r.  Co.  v.  Hanks,  6 
Cir.,  106  F.  2d  482.  A  judicial  discretion  as 
to  the  admission  of  evidence  of  this  character  is 
vested  in  the  trial  court  and  that  discretion 
will  not  ordinarily  be  disturbed  on  appeal. 

Ill 

The  court's  finding  as  to  the  acreage  involved  is  not  clearly 

erroneous 

The  Government  contended  that  appelhmt's  ])rop- 
erty  amounted  to  18.27  acres  (Tr.  27)  but  appellant 
contends  it  consists  of  22.65  acres  (Br.  34).  This 
discrepancy  results  from  the  fact,  not  mentioned  by 
appellant,  that  part  of  the  land  he  claims  lies  below 
low-water  mark  of  the  Sacramento  River.  Thus, 
appellant's  witness  Prescott  agreed  that  there  were  18 
and  a  fraction  acres  of  land  west  (that  is,  landward) 
of  the  low- water  mark  of  the  Sacramento  River  (Tr. 
20-21).  Appellant's  claim  to  an  additional  3  and  a 
fraction  acres  relates  to  land  under  Avater  (Tr.  3,  22, 
26,  27).*"  The  boundary  running  into  the  water  was 
based  upon  a  sheri:ff's  deed  dated  1858  (Tr.  25-26; 
Def's.  Ex.  D).  As  appellant  recognizes  (Br.  34),  his 
title  stems  from  a  later  patent  from  the  State  of 
California  and  not  from  the  sheriff's  deed.  The 
patent  described  the  east  boundary  of  the  property  as 
the  "bank  of  the  Sacramento  River"  (Pi's.  Ex.  1, 
Tr.  24-25).  It  does  not  appear  whether  the  1858  deed 
represents  an  erroneous  description  of  the  high- water 
mark  of  the  Sacramento  River  or  whether  the  differ- 


•^  There  was  some  disparity  in  the  amount  of  the  fractions  which 
was  resolved  by  agreement  (Tr.  27) . 
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ence  is  attributable  to  changes  which  have  occurred 
since  that  time.  Under  any  view,  appellant  does  not 
own  the  3.6  acres  which  are  located  in  the  bed  of  the 
river. 

The  Sacramento  River  at  the  point  here  in  question 
is  subject  to  tides  (see  E.  g.,  Tr.  385).  The  Supreme 
Court  of  California  has  stated  that  "The  proprietary 
rights  of  the  owner  of  land  bordering  on  tide  water 
do  not  extend  beyond  the  ordinary  high  water  mark." 
Boone  v.  Kingsbury,  206  Cal.  148,  170,  273  Pac.  797, 
807  (1928),  certiorari  denied  280  U.  S.  517  (1929); 
Cal.  Civ.  Code  sec.  830.  Also,  the  Sacramento  River 
is  a  navigable  stream  (Cal.  Harbors  and  Navigation 
Code,  sec.  105)  and  ''The  right  of  a  riparian  owner 
of  land  abutting  on  navigable  w^ater  does  not  include 
the  title  and  possession  of  submerged  lands  *  *  *." 
Oakland  v.  El  Dorado  Terminal  Co.,  41  Cal.  App. 
2d  320,  329,  106  P.  2d  1000,  1004-1005  (1940)  ;  Packer 
V.  Bird,  137  U.  S.  661,  669  (1891).  In  the  latter  case 
the  Supreme  Court  of  the  United  States  stated, 
"*  *  *  we  accept  the  view  of  the  Supreme  Court 
of  California  in  its  opinion  as  expressing  the  law  of 
that  State,  'that  the  Sacramento  River  being  navi- 
gable in  fact,  the  title  of  the  plaintiff  extends  no 
farther  than  the  edge  of  the  stream.'  Lux  v.  Hag  gin, 
69  California,  255."  And  in  Heckman  v.  Swett,  99 
Cal.  303,  33  Pac.  1099,  1101  (1893),  the  court  pointed 
out  (p.  308)  that  a  patent  by  the  State  of  swamp  lands 
"conveyed  to  high  water  mark  on  the  southerly  bank 
of  the  river  as  it  existed  at  the  date  of  the  patent,  or 
as  thereafter  changed  by  washing  or  cutting  away  hj 
the  action  of  the  water,  or  by  accretions  added  by  the 
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same  agency."  See  also  BoacJiard  v.  Ahraliamsen,  16() 
Cal.  792,  796,  118  Pac.  233,  235  (1911).  Tims,  passing 
the  other  weaknesses  in  appellant's  claim, ^  it  is  clear 
that  he  had  no  legal  title  to  the  additional  3.6  acres. 

CONCLUSION 

For  the  foregoing  reasons  it  is  respectfully  sub- 
mitted that  the  judgment  of  the  district  court  should 
be  affirmed. 

A.  Devitt  Vanech, 
Assistant  Attorney  General, 
M.  Mitchell  Bourquin, 
Special  Assistant  to  the  Attornci/  General, 

San  Francisco,  Calif. 

RociER  P.  Marquis, 
Harold  S.  Harrison, 

Attorn  ei/s, 
Department  of  Justice  Washington,  D.  C 

October  1951. 


^  For  example,  it  does  not  appear  that  the  line  drawn  by  appel- 
lant's witness  was  based  upon  oi-  conformed  to  any  description 
appearing-  in  appellant's  chain  of  title.  Appellant's  amended 
answer  (R.  21)  describes  his  land  as  bounded  on  the  east  by  the 
Sacramento  Rivei-. 
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No.  12,969 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Harry  Simmonds, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  REPLY  BRIEF. 


PRELIMINARY  STATEMENT. 

Appellant  lias  read  and  compared  the  facts  set 
forth  in  his  opening  brief  and  those  set  forth  by 
appellee  in  that  section  of  its  brief  entitled  "State- 
ment". With  but  one  exception,  appellant  finds  that 
the  two  are  substantially  the  same.  The  exception  is 
that  appellee  states  (  Brief  j).  6)  that  at  a  pre-trial 
conference,  counsel  for  appellant  had  waived  proof  of 
Paragraphs  I,  III,  and  IV  of  the  complaint  in  con- 
demnation.   (Tr.  of  Rec.  pp.  1-2.) 

While  it  is  not  disputed  that  counsel  at  the  pre- 
trial conference  did  waive  proof  of  the  matters  alleged 
in  the  said  paragraphs  of  the  complaint,  appellee  fails 
to  place  the  time  of  said  conference,  which  was  held 


March  15,  1948  (Tr.  of  Rec.  pp.  107-108),  or  some 
eight  months  prior  to  appellee's  filing  that  amendment 
to  its  complaint  which  sought  to  condemn  appellant's 
fee,  rather  than  an  easement  to  his  property. 

At  the  time  of  the  pre-trial  conference,  appellant 
did  not  question,  nor  does  he  now  question,  the  right 
and  authority  of  the  Government  to  condemn  a  fifteen- 
year  easement  for  the  purposes  set  forth  in  its  com- 
plaint in  condemnation.  Appellant  objected  then,  and 
does  now  object,  to  the  taking  of  his  fee. 

Appellant  filed  his  written  objections  to  the  filing 
of  the  amendment  to  the  complaint,  setting  forth  that 
the  proposed  amendment  did  not  show  the  necessity 
for  the  taking  of  appellant's  property  in  fee  simple. 
(Tr.  of  Rec.  p.  43.)  Thereafter  and  after  t1ie  Court 
had  allowed  the  amendment  to  be  filed,  appellant  in 
his  answer  objected  to  the  taking  of  his  fee  and  de- 
nied the  authority,  the  right,  and  the  necessity  of 
the  Government  to  condemn  the  fee.  He  has  con- 
sistently maintained  that  the  proper  authorities  had 
never  made  a  determination  of  the  need  of  the  Gov- 
ernment to  more  than  an  easement  to  the  property  in 
question. 

The  basic  question  here  to  be  determined  is  whether 
or  not  under  the  pleadings,  the  evidence,  and  the  facts 
as  set  forth,  the  Government  has  established  a  case 
showing  that  a  determination  of  the  necessity  to  take 
the  fee  was  actually  made,  or  that  the  Government 
actually  needs  more  than  an  easement  to  appellant's 
property. 


ARGUMENT. 
I. 

THE  APPELLEE  DID  NOT  SHOW,  EITHER  BY  PLEADING  OR 
PROOF,  THE  NECESSITY  OR  AUTHORITY  TO  CONDEMN 
APPELLANT'S  FEE. 

This  matter  was  fully  covered  in  appellant's  open- 
ing brief,  (pj).  8-19.)  However,  it  is  felt  that  an 
answer  to  appellee's  argument  is  necessary. 

Appellee  in  its  brief  takes  a  new  and  novel  position : 
that  the  Government  may  take  for  public  use  more 
property  or  a  greater  estate  therein  than  is  actually 
necessary  for  the  public  use  for  which  the  property  is 
sought,  on  the  basis  that  it  may  incidentally  recoup 
some  of  the  expenses  incurred  in  taking  and  using  the 
property  by  a  future  enhancement  of  the  value  of  the 
property  condemned.   (Appellee's  Brief  p.  9.) 

This  is  not  the  law,  and  the  cases  cited  by  the  ap- 
pellee do  not  so  hold. 

The  Government  relies  most  strongly  on  Old  Do- 
minion Land  Co.  v.  U.  S.  (269  U.S.  55  [70  T..  Ed. 
165]),  on  U.  S.  V.  State  of  New  York  (160  Fed.  (2d) 
479  [2nd  Cir.]),  and  on  TV  A  v.  Welch  (327  U.S.  550). 

In  Old  Dominion  Land,  Co.  v.  U.  S.,  supra,  the 
Court  refused  to  go  into  the  question  of  whether  the 
taking  was  for  a  public  use,  since  Congress  had  al- 
ready made  a  determination  of  this  fact.  Furthov, 
no  facts  were  brought  out  which  would  lead  the  Court 
to  believe  that  such  determination  was  not  in  good 
faith.  In  that  case,  the  Government  had  leased  land 
and  had  erected  warehouses  thereon.   After  the  lease 


had  expired  and  the  lessor  refused  to  renew  it,  con- 
demnation of  the  fee  was  sought  for  the  purpose  of 
permitting  the  Government  to  salvage  the  warehouses, 
since  under  the  lease  the  warehouses  had  to  be  re- 
moved within  thirty  days  or  they  would  he  forfeited 
to  the  lessor.  Congress  by  a  special  appropriation  act 
had  provided  money  specifically  for  the  purpose  of 
taking  this  property  and  had  thereby  authorized  the 
condemnation  of  the  property.  While  the  Court  did 
state  that  economic  factors  may  be  taken  into  con- 
sideration, it  went  on  to  add : 

a*  *  *  ]g^j^  1^  -g  g^j^  ^j^^^  ^j^g  taking  was  not  for  a 

public  use,  because  it  is  said  that  the  Secretary 
of  War  at  least  was  thinking  not  of  a  future  use 
of  the  land  by  the  public  or  the  government,  h\\\ 
of  saving  the  country  from  the  loss  of  the  build- 
ings. We  shall  not  inqtiire  whether  this  purpose 
was  or  was  not  so  reasonably  incidental  to  the 
necessary^  hurried  transactions  during  the  war  as 
to  tV'arrant  the  taking  *  *  *  Congress  has  de- 
clared the  purpose  to  be  a  pu])lic  use,  by  im])lica- 
tion  if  not  by  express  words  *  *  *  Its  decision 
is  entitled  to  deference  until  it  is  shown  to  he  an 
impossihility.  But  the  military  purposes  men- 
tioned at  least  may  have  been  entertained,  and 
they  clearly  were  for  a  public  use."  (Emphasis 
added.) 

By  the  institution  of  the  case  of  U.  S.  v.  State  of 
New  York,  supra,  the  Government  sought  to  con- 
demn land  for  the  duration  of  the  war  and  for  fifteen 
years  thereafter.  The  purpose  was  to  condemn  the  land 
and  to  build  a  railroad  thereon.    The  fifteen-year  pe- 


riod  after  the  war  was  for  the  purpose  of  li(iuidatiiig 
the  investment  in  the  railroad.  The  Court  holds  that 
the  determination  of  the  Secretary  of  War  is  rea- 
sonable and  that  it  was  for  a  public  use.  The  Court 
refused  to  go  into  the  argument  of  whether  (^ourts 
will  question  the  validity  of  a  determination  of  ne- 
cessity by  the  (xovernment,  and  states: 

"Whether  there  is  a  real  divergence  in  principle 
we  need  not  determine,  since  all  authorities  show 
the  scope  of  judicial  review^  is  limited  in  any 
event.  Here  we  surely  cannot  construe  the  Secre- 
tary's determination  as  either  arbitrary  or  ca- 
pricious or  as  evidence  of  bad  faith  *  *  *  Tt  is 
conceded  that  the  construction  of  the  railroad  and 
its  removal  within  a  reasonable  period  thereafter 
is  a  leffitimate  jnihlic  nse.  Indeed,  the  conces- 
sion— which  involves  an  offer  of  agreement  to 
a  judicial  provision  fixing  the  proper  period  of 
liquidation  after  the  termination  of  the  emergency 
— would  seem  to  grant  the  vital  element  of  the 
Government's  case;  we  might  well  question  how 
the  single  act  of  taking  for  a  stated  purpose  can 
now  be  held  partially  valid  and  partially  invalid 
until  it  is  judicially  rewritten. 

But  be  that  as  it  may,  we  maj'  regard  the  ap- 
propriate liquidation  of  an  investment  for  a  pub- 
lic purpose,  itself  such  a  public  aim."  (Empha- 
sis added.) 

The  other  case  relied  upon  by  the  appellee,  TV  A  v. 
Welch,  supra,  fails  to  supply  the  authority  sought 
by  appellee.  A  very  complicated  transaction  was 
involved  in  this  case — the  building  of  a  dam  which 
w^ould  cause  the  flooding  of  thousands  and  thousands 


of  acres  of  land,  including  a  highway.  This  highway 
was  the  only  means  of  access  to  property  owned  by 
some  two  hundred  and  forty  inhabitants.  The  tre- 
mendous expenditure  of  Federal,  state,  and  county 
funds  to  build  a  new  road  to  serve  these  inhal)itants 
did  not  seem  warranted  by  the  number  of  families 
affected.  In  order  to  alleviate  this  situation,  an  agree- 
ment was  worked  out  among  the  Government,  the 
state,  and  the  county  involved,  which  provided  pay- 
ment by  the  Government  to  the  state  and  the  county 
for  the  loss  they  suffered  because  of  the  condemna- 
tion of  the  property  and  the  loss  of  the  highway,  and 
to  the  persons  involved  in  condemning  their  property. 
The  condemned  property  was  then  to  be  turned  over 
to  another  branch  of  the  Government  for  a  park  re- 
serve. Surely  no  one  can  question  the  public  use 
of  this  property,  and  it  is  to  be  noted  that  a  definite 
determination  of  the  need  was  made. 

The  other  cases  relied  on  by  the  appellee,  U.  S.  v. 
Marin  (136  Fed.  (2d)  388,  9th  Circ.)  and  U.  S.  v. 
243.22  acres  of  land  (129  Fed.  (2d)  678),  are  cer- 
tainly not  in  point.  In  both  instances  the  Government 
had  sought  to  condemn  land  for  the  express  purpose 
of  turning  the  property  over  to  factories  engaged  in 
war  production.  No  one  can  question  the  public  use 
to  which  these  properties  would  be  put. 

The  fact  that  the  Government  might  condemn  prop- 
erty for  a  greater  period  of  time  than  requii'ed  for 
its  actual  immediate  use  for  the  purpose  of  liquidating 
a  substantial  improvement  placed  thereon  is  cer- 
tainly not  the  same  thing  as   condemning   property 


in  fee  when  an  easement  will  suffice.  This  is  more  true 
when  no  substantial  improvements  are  to  be  built,  and 
when  the  projierty  is  taken  merely  for  the  purpose 
of  dumping'  silt  and  sy)oil  from  a  navigable  stream. 

If  the  position  of  the  apfx'llec  is  carried  to  its  log- 
ical conclusion,  then  the  Government  when  condemn- 
ing property  for  the  purpose  of  erecting  a  perma- 
nent improvement  thereon,  could  also  condemn  all  of 
the  surrounding  ])roperty  on  the  basis  that  the  pro- 
posed improvement  will  enhance  the  land  values  of 
the  surrounding  property  and  thus,  the  Government 
could  recoup  some  of  its  expenses  by  a  subsequent 
sale  of  the  property  condemned  for  which  it  had  no 
actual  use. 

This,  of  course,  would  be  in  direct  violation  of  the 
Constitution  of  the  United  States,  which  provides  in 
the  Fifth  Amendment  ''*  *  *  nor  shall  private  ])rop- 
erty  be  taken  for  public  use  without  just  comx)ensa- 
tion."  The  words  in  the  Constitution  are  *^ public  use". 
Surely  the  taking  of  property  for  the  speculative 
probability  that  the  land  may  be  enhanced  in  value 
is  not  a  ''use"  of  the  property,  nor  in  any  sense  of 
the  word  a  "public"  one. 

The  Government  cannot  take  property  for  any  use 
but  a  public  one.  The  rule  that  the  Courts  will  not 
interfere  wath  a  determination  as  to  what  is  pulilic 
use  in  the  absence  of  bad  faith  applies  only  when  it 
is  first  shown  to  be  a  public  one.  Or,  as  stated  in  Old 
Dominion  Land  Co.  v.  U.  S.,  supra,  "Its  (the  de- 
termining authority)  decision  is  entitled  to  deference 
until  it  is  shown  to  be  an  impossibility."   Here  there 
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is  an  impossibility.  The  Government  does  not  need  a 
fee  for  the  mere  purpose  of  dumping  spoils  from  the 
Sacramento  River. 

Thus,  appellant's  position  that  no  determination  of 
necessity  had  been  made  in  this  case  takes  on  added 
significance.  The  argument  by  the  appellee  that  ap- 
pellant's position  is  a  mere  play  on  words  is  thereby 
shown  to  be  of  no  substance;  the  fact  of  the  matter  is 
that  the  Secretary  of  the  Army  made  no  determina- 
tion of  need  or  necessity  because  in  good  conscience,  he 
could  not,  and  did  not.  Therefore,  he  used  the  word 
'^advisable".  It  may  have  been  advisable  to  take 
the  fee  so  that  the  Government  could  speculate  as  to 
the  future  value  of  the  property,  but  there  was  and 
is  no  need  nor  necessity  for  the  taking  of  the  fee 
for  the  purposes  to  which  it  was  going  to  be  put. 

The  word  ''advisable"  may  be  used  by  an  inferior 
to  a  superior,  suggesting  that  the  superior  make  a 
decision.  It  is  not  the  language  ordinarily  employed 
by  a  person  in  authority  who  has  made  a  decision. 
If  a  decision  had  actually  been  made  as  to  necessity 
in  this  case,  the  Secretary  of  the  Army  would  have 
used  words  connoting  such  a  decision  and  not  state 
that  he  believed  it  "advisable",  as  he  did  when  he  first 
wrote  concerning  the  taking  of  the  easement. 

Appellant  has  no  quarrel  with  the  principles  laid 
down  in  TJ.  S.  v.  Meyers  (cited  by  appellee,  p.  11,  and 
by  appellant  in  his  opening  brief) .  Nor  does  he  quarrel 
with  the  more  recent  cases  set  forth  by  appellee.  How- 
ever, in  each  of  these  cases,  the  Secretary  of  the  Army 
or  other  authorized  persons  had  made  a  determination 


as  to  the  necessity  for  the  Government  to  condemn 
the  property.  Appellant's  contention  is  that  no  such 
determination  has  ever  been  m<ide  in  this  case.  The 
Secretary  had  not  determined  that  it  was  necessary 
to  have  the  fee.  He  merely  thought  it  ''advisable". 

Appellee  raises  the  question  that  as  to  Parcel  2  of 
Tract  7,  the  acquisition  from  the  beginning  was  at 
the  request  of  the  Secretary  of  the  Army  for  a  fee 
title.  We  see  no  point  therein.  The  acquisition  of 
Parcel  2  of  Tract  7  was  made  subsequent  to  the 
amendment  to  take  the  fee  and  was  filed  merely  for 
the  purpose  of  correcting  a  previously  erroneous  de- 
scription of  the  property. 

It  is  therefore  submitted  that  the  position  taken 
by  the  appellant  in  his  opening  brief  that  appellee  has 
failed  to  show,  either  by  pleading  or  proof,  the  public 
interest  or  necessity  of  taking  the  fee  rather  than  the 
easement,  is  a  sound  one  and  that  the  judgment  should 
be  reversed,  and  the  matter  remanded  for  a  new  trial. 


II. 

ADMISSION  OF  EVIDENCE  OF  PURCHASE  PRICE 
WAS  ERROR. 

Appellant  believes  that  the  arguments  relative  to  the 
other  specifications  of  error  were  sufficiently  covered 
in  his  opening  brief. 

We  should  like  to  point  out,  however,  that  with  re- 
spect to  the  admission  of  evidence  concerning  tlie 
original    purchase    price    of    the    property,    there    is 
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authority  to  the  effect  that  evidence  of  a  purchase 
price  paid  two  and  a  half  years  prior  to  the  time  of 
condemnation  was  too  remote  and  not  a  proper  cri- 
terion of  present  value. 

City  of  Portland  v.  Tegard,  64  Ore.  404,  129 
Pac.  155. 

See  also  Oregon  Railway  v.  Easthrook,  54  Ore.  405, 
102  Pac.  1014,  which  holds  that  purchase  price  of 
twelve  to  fifteen  years  previous  is  no  criterion,  as  does 
City  of  Denver  v.  Schmitt,  11  Colo.  56,  16  Pac.  842. 

We  reiterate  that  the  admission  of  evidence  as  to 
the  purchase  price  of  this  property  was  erroneous,  not 
only  because  of  the  remoteness  of  time,  but  because 
the  Government  witnesses  most  strongly  relied  upon 
this  evidence  as  their  basis  for  the  present-day  value 
of  the  property  in  question. 


CONCLUSION. 

It  is  therefore  respectfully  submitted  that  the  judg- 
ment of  the  District  Court  should  be  reversed,  and 
the  matter  remanded  for  a  new  trial  on  all  issues. 

Dated,  San  Francisco,  California, 
October  15, 1951. 

Respectfully  submitted, 

Charles  R.  Gaert, 
Julius  M.  Keller, 

Counsel  for  Appellant. 
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The  Tax  Court  of  the  United  States 
Docket  No.  16757 

ELEANORE  LANGER, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 
1947 
Dec.  17 — Petition  received  and  filed.   Taxpa5^er  no- 
tified. Fee  paid. 
Dec.  18 — Copy  of  petition  served  on  General  Coun- 
sel. 
Dec.  22 — Request  for  hearing  at  Los  Angeles,  Cali- 
fornia filed  by  taxpayer.  12/29/47  granted. 
1948 
Jan.  26 — Answer  filed  by  General  Counsel. 
Jan.  27 — Copy  of  answer  served  on  taxpayer.    Los 

Angeles  Calendar. 
Dec.  23— Hearing  set  Feb.  7,  1949  Los  Angeles. 

1949 
Feb.  9 — Hearing  had  before  Judge  Johnson  on 
merits.  Petitioner's  oral  motion  to  con- 
solidate with  Dkt.  16756,  18396  and  18397— 
granted.  Oral  motions  of  petitioners  in 
Dkts.  18396  and  18397  were  also  granted 
to  file  amended  petitions.  Respondent 
granted  time  on  oral  motion  to  file 
amended  answers.   Submitted.   Stipulation 


4  Commissioner  of  Internal  Revenue 

1949 

of  facts  with  Exhibits  7  to  25  attached, 
filed  at  hearing  also  amended  petitions  in 
Nos.  18396  and  18397  were  filed.  Petition- 
er's brief  due  3/11/49,  Respondent's  brief 
4/11/49  and  Reply  brief  5/2/49. 

Mar.  14 — Motion  for  extension  to  3/15/49  to  file  the 
attached  brief,  brief  lodged,  filed  by  tax- 
payer. 3/15/49  granted  and  served. 

Mar.  18 — Transcript  of  hearing  2/9/49  filed. 

Apr.  11 — Brief  filed  by  General  Counsel.  Copy 
served  4/12/49. 

Apr.  25 — Reply  brief  filed  by  taxpayer.  4/26/49. 
Copy  served. 

Sept.  29 — Findings  of  fact  and  opinion  rendered. 
Judge  Johnson.  Decision  will  be  entered 
for  respondent. 

Sept.  29 — Decision  entered.  Judge  Johnson,  Div.  10. 

Dec.  12 — Petition  for  review  by  U.  S.  Court  of 
Appeals,  9th  Circuit,  filed  by  taxpayer. 

Dec.  12 — Notice  of  filing  petition  for  review  with 
affidavit  of  service  attached,  filed. 

Dec.  12 — Designation  of  record  and  statement  on 
points  filed  by  taxpayer. 

Dec.  12 — Notice  of  filing  designation  of  record  and 
statement  of  points  with  affidavit  of  serv- 
ice attached. 

Dec.  28 — Motion  for  continuance  to  1/9/50  to  file  a 
counter  Designation  of  record  filed  by 
General  Counsel. 
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1950 
Jan.  n — Notice   transmitting   the   original    papers 

wliieli  constitute  the  record  on  review  to 

the  Ninth  Circuit. 
Aug.  21 — Mandate  from  the  U.  S.  Court  of  Appeals, 

9th  Circuit  reversing  and  remanding  Tax 

Court's  decision  filed. 
Nov.  24 — Hearing  set  1/22/51  Los  Angeles,  Calif. 

1951 

Jan.  12 — Findings  of  Fact  and  Opinion  rendered. 
Johnson  J.  Decision  will  be  entered  under 
Rule  50.  Copy  served. 

Mar.  30 — Respondent's  Computation  for  entry  of 
decision  filed. 

Mar.  30 — Consent  to  computation  for  entry  of  de- 
cision filed. 

Apr.     3 — Decision  entered,  J.  Johnson,  Div.  10. 

May  3 — Petition  for  Review  by  U.  S.  Court  of 
Appeals  for  the  Ninth  Circuit  filed  by 
General  Counsel. 

May  8 — Notice  of  filing  petition  for  review  mailed 
to  Mrs.  Eleanore  Langer  with  Proof  of 
service  attached  thereto  filed. 

May  8 — Notice  of  filing  petition  for  review  mailed 
to  Dana  Latham,  Esq.  or  Austin  H.  Peck, 
Jr.  Esq.  or  Henry  C.  Diehl,  Esq.  mth 
proof  of  service  thereon,  filed. 

May  31 — Statement  of  Points  filed  by  General 
Counsel  with  statement  of  service  by  mail 
thereon. 

May  31 — Designation  of  record  filed  by  General 
Counsel  with  statement  of  service  by  mail 
thereon. 
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The  Tax  Court  of  the  United  States 
Docket  No.  16757 

ELEANORE  LANGER, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above-named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  (LA:IT:90D:LHP)  dated  September  24, 
1947,  and  as  a  basis  of  this  proceeding  alleges  as 
follows : 

I. 

Petitioner  is  an  individual  residing  at  939  South 
Figueroa  Street,  Los  Angeles  15,  California.  Peti- 
tioner's income  tax  return  for  the  period  here  in- 
volved was  filed  with  the  Collector  of  Internal 
Revenue  for  the  Sixth  District  of  California. 

II. 

The  notice  of  deficiency,  a  copy  of  which  is  at- 
tached hereto  and  marked  Exhibit  "A,"  was  mailed 
to  petitioner  on  September  24,  1947. 

III. 

The  taxes  in  controversy  are  federal  income  taxes 
for  the  calendar  year  1944,  in  the  amount  of  $3,- 
099.06. 
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IV. 

Tht^  determination  of  tax  set  I'ovtli  in  said  notice 
of  deficiency  is  based  upon  the  following  errors : 

(J)  The  respondent  erroneously  computed  the 
tax  upon  $5,000.00,  representing  petitioner's  com- 
munity one-lialf  of  $10,000.00  compensation  for 
persona]  services  paid  to  her  husband  and  at- 
tributable to  the  years  1937,  1938,  and  1939,  upon 
the  basis  of  including  all  of  said  sum  in  petition- 
er's 1944  income  and  taxing  said  entire  amount  at 
the  rates  applicable  for  the  year  1944  rather  than 
at  the  rates  applicable  for  the  years  1937,  1938,  and 
1939. 

(2)  Respondent  erroneously  failed  and  refused 
to  compute  the  tax  upon  said  $5,000.00  of  income  at 
the  rates  applicable  for  the  years  1937,  1938,  and 
1939,  to  which  years  said  income  was  attributable. 

(3)  The  respondent  erroneously  determined  that 
the  provisions  of  Section  107  of  the  Internal  Reve- 
nue Code  are  not  applicable  in  the  computation  of 
petitioner's  tax  for  the  calendar  year  1944  and 
erroneously  failed  and  refused  to  apply  said  section 
in  making  such  computation. 

V. 

The  facts  upon  which  petitioner  relies  as  a  basis 
for  this  proceeding  are  as  follows : 

(1)  During  the  years  1937  through  1944  and  up 
to  and  including  the  present  date,  petitioner's  hus- 
band has  been  an  officer  of  the  Commodore  Hotel 
Co.,  Ltd.,  1203  West  Seventh  Street,  Los  Angeles, 
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California.  Said  corporation  keeps  its  books  and 
files  its  income  tax  returns  on  the  cash  receipts  and 
disbursements  basis. 

(2)  By  appropriate  action  of  its  board  of  di- 
rectors, evidenced  by  proper  corporate  resolution, 
Commodore  Hotel  Co.,  Ltd.,  undertook  and  agreed 
to  pay  to  petitioner's  husband  monthly  from  and 
after  January  1,  1 937,  a  salary  of  $600.00  X3er  month, 
said  salary  to  continue  monthly  without  interrup- 
tion. 

(3)  During  each  of  the  years  1937,  1938  and 
1939  said  corporation  suffered  deficits  from  its  oper- 
ations and  its  capital  was  impaired.  It  owed  sub- 
stantial amounts  to  outside  creditors.  Because  of  its 
straitened  circumstances  it  was  unable,  during  each 
of  said  years,  to  pay  to  petitioner's  husband  the  full 
amount  of  salary  which  it  had  been  authorized  by 
its  board  of  directors  to  pay,  and  which  it  had 
agreed  to  pay.  The  corporation,  how^ever,  at  all 
times  recognized  its  liability  for  the  full  amount 
authorized  to  be  paid  to  joetitioner 's  husband. 

(4)  During  the  year  1944  said  corporation  first 
found  itself  in  a  financial  position  which  would 
permit  it  to  pay  to  petitioner's  husband  a  portion 
of  the  back  salary  theretofore  unpaid.  During  said 
year  it  actually  paid  to  petitioner's  husband  the  sum 
of  $10,000.00  on  account  of  said  back  salary,  which 
amount  was  attributable  to  the  discharge,  to  the 
extent  possible,  of  the  unpaid  salary  of  petitioner's 
husband  for  the  years  1937,  1938,  and  1939. 
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(5)  In  i)repai'ing  her  federal  income  tax  return 
for  the  calendar  year  1944  petitioner  and  her  hus- 
band reported  as  community  property  the  receipt 
of  said  $10,000.00  and  computed  the  tax  thereon  in 
accordance  with  the  provisions  of  Section  307  (d) 
of  the  Internal  Revenue  (Jode.  The  respondent  has 
refused  to  permit  the  application  of  said  section 
of  the  Internal  Revenue  Code  in  the  computation 
of  petitioner's  tax  for  said  year. 

Wherefore  i)etitioner  p]*ays  that  this  court  may 
hear  this  proceeding  and  determine : 

(1)  That  respondent  erred  in  the  particulars  set 
forth  in  paragraph  IV  of  this  petition. 

Respectfully  submitted, 

/s/  DANA  LATHAM,  AHP 

/s/  AUSTIN  H.  PECK,  JR., 

/s/  HENRY  C.  DIEHL, 

Counsel  for  Petitioner. 
December  11,  1947 

State  of  California, 
County  of  Los  Angeles — ss. 

Eleanore  Langer,  being  first  duly  sworn,  deposes 
and  says :  that  she  is  the  petitioner  in  the  foregoing 
petition;  that  she  has  read  said  petition  and  is 
familiar  with  the  facts  contained  therein,  and  that 
said  facts  are  true  and  correct  to  the  best  of  her 
knowledge  and  belief. 

/s/  ELEANORE  LANGER. 
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Subscribed  and  sworn  to  before  me  this  13tli  day 
of  December,  1947. 

[Seal]  D.  C.  WALTER, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

EXHIBIT  A 
Form  1279 

Treasury  Department 
Internal  Revenue  Service 

417  South  Hill  Street 
Los  Angeles  13,  California 

Office  of  Internal  Revenue  Agent 

In  Charge, 
Los  Angeles  Division. 
LA:IT:90D:LHP 

Sept.  24,  1947 
Mrs.  Eleanore  Langer, 
c/o  Hotel  Figueroa, 
939  South  Figueroa  Street, 
Los  Angeles  15,  California. 

Dear  Mrs.  Langer: 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year  ended  De- 
cember 31,  1944,  discloses  a  deficiency  of  $3,099.06, 
as  shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing 
internal  revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned.  •* 

Within  90  days  (not  counting  Saturday,  Sunday 
or  a  legal  holiday  in  the  District  of  Columbia  as  the 
90th  day)    from  the   date  of  the  mailing  of  this 
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letter,  you  may  file  a  petition  with  The  Tax  Court 
of  the  United  States,  at  its  principal  address,  Wash- 
ington 25,  D.  C,  for  a  redetermination  of  the  defi- 
(dency  or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Los 
Angeles,  California  for  the  attention  of  LA:Conf. 
The  signing  and  filing  of  this  form  will  expedite  the 
closing  of  your  return  by  permitting  an  early  assess- 
ment of  the  deficiency  or  deficiencies,  and  will  pre- 
vent the  accumulation  of  interest,  since  the  interest 
period  terminates  30  days  after  filing  the  form,  or 
on  the  date  assessment  is  made,  whichever  is  earlier. 

Very  truly  yours, 

GEORGE  J.  SCHOENEMAN, 
Commissioner, 

By  /s/  GEORGE  D.  MARTIN, 

Internal  Revenue  Agent 
in  Charge. 
Enclosures : 
Statement. 
Form  of  waiver. 

STATEMENT 
LA  :IT  :90D  :LHP 

Mrs.  Eleanore  Langer 

c/o  Hotel  Figuei'oa 

939  South  P'igueroa  Street 

Los  Angeles  15,  California 

Tax  Liability  tor  the  Taxable  Year  Ended  December  31,  1944 
Income  tax  deficiency  $3,099.06 

In  makirig  this  determination  of  your  income  tax  liability  care- 
ful consideration  has  been  given  to  tiie  report  of  examination 
dated  March  21, 1947. 
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Adjustment  to  Net  Income 
Taxable  Year  Ended  December  31, 1944 

Net  income  as  disclosed  by  return $31,037.39 

Additional  income : 

(a)   Compensation  unreported 500.00 

Net  income  adjusted  $31,537.39 

Explanation  of  Adjustment 

(a)  There  is  added  to  income  the  amount  of  $500.00  represent- 
ing your  community  share  of  the  value  of  living  quarters  and 
meals  furnished  you  by  your  husband's  emploj-er,  during  this 
taxable  year,  which  you  failed  to  report  in  your  return. 

In  your  return  you  disclose  receipt  in  1944  of  compensation  for 
personal  services  in  the  amount  of  $5,000.00  (your  community 
one-half  of  $10,000.00)  attributable  to  services  rendered  by  your 
husband  in  the  years  1937,  1938  and  1939,  which  you  include  in 
gross  income.  However,  in  the  computation  of  your  tax  this  in- 
come is  excluded  and  the  tax  attributable  to  such  income,  com- 
puted at  the  lower  rates  in  effect  for  such  prioi-  years,  is  added 
to  the  amount  computed  without  regard  to  such  income,  the  total 
of  which  is  reported  as  your  income  tax  liability  for  1944. 

It  has  been  determined  that  the  provisions  of  section  107  of  the 
Internal  Revenue  Code  are  not  applicable,  and  that  the  afore- 
mentioned $5,000.00  represents  income  taxable  at  the  rates  in 
effect  in  the  year  received. 

Computation  of  Alternative  Tax 
Taxable  Year  Ended  December  31, 1944 

Net  income  adjusted $31,537.39 

Less :  Excess  of  net  long-term  capital  gain 

over  net  short-term  capital  loss 1,125.00 

Ordinary  net  income $30,412.39 

Less:  Surtax  exemption 500.00 

Balance  (surtax  net  income) $29,912.39 

Surtax  on  $29,912.39 13,165.68 

Ordinary  net  income $30,412.39 

Less:  Normal  tax  exemption 500.00 

Balance  subject  to  normal  tax $29,912.39 

Normal  tax  (3%  of  $29,912.39) 897.37 

Partial  tax $14,063.05 

Plus:  50  per  cent  of  $1,125.00 562.50 

Alternative  tax $14,625.55 
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ConiputatioTi  of  Tax 
Taxable  Year  Ended  IJecember  31, 1044 

Net  income  adjusted $31,537.39 

Less:  Surtax  exemption 500.00 

Surtax  net  income $31,037.39 

Surtax  $13,863.18 

Net  income  adjusted  $31,537.39 

l^ess:  Normal-tax  exemption 500.00 

Net  income  subject  to  normal  tax $31,037.39 

Normal  tax  at  3% 931.12 

Total  normal  tax  and  surtax $14,794.30 

Alternative  tax $14,625.55 

Correct  income  tax  liability $14,625.55 

Income  tax  liability  shown  on  return, 
account  No.  9022948 $11,526.49 

Deficiency  of  income  tax $  3,099.06 

Received  and  Filed  T.C.U.S.  December  17,  1947. 

Served  December  18,  1947. 


[Title  of  Tax  Court  and  Cause.] 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  Charles  Oliphant,  Chief  Counsel,  Bureau 
of  Internal  Revenue,  for  answer  to  the  petition  of 
the  above-named  taxpayer  admits  and  denies  as  fol- 
lows: 

I.  and  II. 

Admits  the  allegations  contained  in  paragraphs  I 
and  II  of  the  petition. 

III. 

Admits  that  the  taxes  in  controversy  arc  income 
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taxes  for  the  calendar  year  1944.  Denies  the  re- 
mainder of  the  allegations  contained  in  paragraph 
III  of  the  petition. 

IV. 
Denies  the  allegations  of  error  contained  in  para- 
graph IV  of  the  petition. 

V. 

(1)  to  (4)  inclusive.  Denies  the  allegations  con- 
tained in  sub-paragTaphs  (1)  to  (4)  inclusive  of 
paragraph  V  of  the  petition. 

(5)  Admits  the  allegations  contained  in  sub- 
paragraph (5)  of  paragraph  V  of  the  petition. 

VI. 
Denies   each   and   every   allegation   contained   in 
the  petition  not  hereinbefore  specifically  admitted 
or  denied. 

Wherefore,  it  is  prayed  that  the  determination  of 
the  Commissioner  of  Internal  Revenue  be  approved. 

/s/  CHARLES  OLIPHANT,       ECC 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 
Division  Counsel. 

E.  C.  CROUTER, 

Special  Attorney,  Bureau  of 
Internal  Revenue. 

Received  and  filed  T.C.U.S.  January  26,  1948. 


V8.  Eleanor e  Lang er  15 

The  Tax  Court  of  the  United  States 
Docket  Nos.  16756,  16757,  18396  and  18397 

Promulgated  Jauuaiy  12,  1951 

ESTATE  OF  R.  L.  LANGER,  Deceased;  ELEA- 
NORS LANGER,  Executrix, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

ELEANORE  LANGER, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

C.  ABBOTT  LINDSEY, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PAULINE  LINDSEY, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
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FINDINGS  OF  FACT  AND  OPINION 

On  remand  from  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  held: 

(1)  Back  pay  of  $10,000  received  by  decedent 
R.  L.  Langer  in  1944,  and  of  $10,000  and  $11,500 
received  by  petitioner  C.  Abbott  Lindsey  in  1944 
and  1945,  respectiveh^,  was  paid  pursuant  to  prior 
agreement  and  legal  obligation  within  the  meaning 
of  Regulations  111,  section  29.107-3. 

(2)  Above  back  pay  of  $10,000  received  by 
decedent  R.  L.  Langc-r  constituted  more  than  15 
per  cent  of  the  gross  income  of  R.  L.  Langer  and 
Eleanore  Langer  in  1944,  and  petitioners'  Estate  of 
R.  L.  Langer,  Deceased;  Eleanore  Langer,  Execu- 
trix, and  Eleanore  Langer  are  entitled  to  the  bene- 
fits of  section  107(d),  Internal  Revenue  Code,  with 
respect  thereto. 

(3)  Above  back  pay  of  $10,000  and  $11,500  re- 
ceived by  petitioner  C.  Abbott  Lindsey  constituted 
less  than  15  per  cent  of  the  gross  income  of  peti- 
tioners C.  Abbott  Lindsey  and  Pauline  Lindsey  in 
1944  and  1945,  respectively,  and  they  are  not  en- 
titled to  the  benefits  of  section  107(d),  Internal 
Revenue  Code,  with  respect  thereto. 

AUSTIN  H.  PECK,  JR.,  ESQ., 
For  the  Petitioners. 

L.  C.  AARONS,  ESQ., 

For  the  Respondent. 
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Tliese  proceedings  return  to  us  by  mandate  of 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  issued  under  its  opinion  of  July  14,  1950, 
183  Fed.  (2d)  758,  reversing  our  jjrior  decision  of 
Sept(;mb(3r  29,  1949,  in  these  proceedings  (Findings 
of  Fact  and  Opinion  reported  at  13  T.C.  419).  The 
mandate  directs: 

It  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  decision  of  the  said  Tax  Court 
of  the  United  States  in  each  of  these  causes  be, 
and  hereby  is  reversed,  and  that  these  causes 
be,  and  hereby  are  remanded  to  the  said  Tax 
Court  with  directions  to  proceed  in  accord  with 
the  oi^inion  of  this  court,  and  to  dispose  of 
other  issues  presented  on  the  record. 

We  therefore  proceed  as  directed  by  the  mandate. 
In  addition  to  tlie  facts  heretofore  found,  which  by 
reference  are  adopted  here,  we  find  on  the  same 
record  as  follows: 

Findings  of  Fact 

The  net  rentals  from  the  Clifton  Hotel  w^re  ap- 
portioned on  Schedule  B  of  the  1944  returns  of 
R.  L.  Langer  and  Eleanore  Langer  as  follows: 

Net  Rentals $14,498.01 

Apportionment  among  owners: 

R.  L.  &  Eleanore  Langer .  i/o  $7,249.00 

Nelda  Clinton %    5,436.75 

Mary  R.  Brown i/s     1,812.26  $14,498.01 

The  net  profits   from  the   Figueroa  Hotel   were 
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apportioned  on  Schedule  C  of  the  Langers'   1944 

returns  as  follows: 

Net  Profit   $59,441.42 

Clifford  Clinton $21,165.53 

R.  M.  Callicott 7,055.18 


$28,220.71 
R.  L.  &  Eleanore  Langer.   31,220.71  $59,441.42 


This  represents  a  distribution  of  %  of  the  net 
profits  from  the  Figueroa  Hotel  to  Clifford  Clinton, 
%  to  R.  M.  Callicott,  and  %  to  the  Langers,  with 
$3,000  additional,  or  $250  per  month,  being  distrib- 
uted to  the  Langers  as  administration  expense,  in 
accordance  with  a  joint  venture  agreement  between 
R.  L.  Langer,  Clifford  Clinton  and  R.  M.  Callicott, 
evidenced  by  the  following  memorandum  executed 
September  22,  1945: 

Memorandum  of  Agreement 

This  memorandum,  executed  September  22nd, 
1945,  by  R.  L.  Langer,  Clifford  E.  Clinton  and 
Ransom  M.  Callicott,  of  Los  Angeles,  California, 
evidences  and  confirms  the  terms  of  a  financing  and 
profit-sharing  agreement  in  the  nature  of  a  limited 
joint  venture  entered  into  between  them  before  exe- 
cution of  the  lease  hereinafter  mentioned  and  ever 
since  effective,  as  follows: 

1.  Upon  the  consideration  and  agreement  herein 
expressed  the  parties  joined  in  j^roviding  and 
contributing  the  moneys  paid  by  said  Langer  in 
acquiring   said   lease   and    commencing   oiDcrations 
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thereundci* ;  which  lease  dated  June  1,  1945,  (and 
recorded  in  Book  13415,  pp.  270-279,  of  Official 
Records  of  Los  Angeles  County,  Cal.)  was  made 
by  Figueroa  Hotel  Company,  as  lessor,  to  said 
Langer,  as  lessee,  affecting,  for  ten  years  then 
beginning,  the  property  and  furnishings  thereof 
known  as  "Figueroa  Hotel,"  at  Figueroa  Street 
and  Olympic  Boulevard  in  said  City  of  Los  Angeles, 
and  was  extended  by  agreement  between  said  par- 
ties thereto,  dated  July  21,  1939,  for  an  additional 
term  ending  May  31,  1949. 

2.  Upon  such  consideration  it  was  and  is  so 
agreed  the  i3arties  shall  be  entitled  to  and  that 
there  shall  be  shared  between  them  in  the  propor- 
tions of: 

Langer one-half, 

Clinton three-eighths,  and 

Callicott one-eighth, 

all  net  profits  and  losses  accruing  from  operation 
of  said  property  while  under  such  lease  and  exten- 
sion or  any  further  such  extension  or  lease  to  him, 
or  which  he  shall  be  instrumental  in  obtaining  as 
to  said  property  for  any  member  of  his  family  or 
corporation  in  which  he  or  they  shall  be  interested, 
or  resulting  from  any  sale  or  disposition  of  any 
such  leasehold  (this  agreement  to  continue  in  effect 
so  long  as  any  such  lease  or  leasehold  shall  l)e  in 
effect)  ;  and  that  said  other  parties  shall  be  entitled, 
though  not  required,  to  particii^ate,  in  the  propor- 
tions aforesaid,  with  said  Langer  or  any  such  lessee 
in  any  opportunity  to  him  or  such  lessee  to  pur- 
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chase  said  property  during  or  at  expiration  of  any 
such  leasehold. 

Such  net  profit  from  operation  of  said  property 
shall  include  all  gross  receipts  and  revenue  accruing 
and  received  therefrom,  after  deduction  of  only 
current  expenses  of  such  operation,  including  rental 
and  other  charges  payable  under  such  then  lease; 
provided  while  Langer  shall  hereafter  personally 
continue  management  of  such  operation  he  may 
deduct  and  retain  from  such  profit  for  each  month, 
before  division  thereof  and  in  like  manner  as  an 
expense  of  such  operation,  $350.00  (the  similar  de- 
duction of  $250.00  per  month  for  approximately 
three  years  next  prior  hereto  being  approved). 

Accounting  and  settlement  in  accordance  here- 
with has  been  made  as  to  such  net  profit  for  the 
period  ending  Septeml^er  22,  1945,  and  shall  be  final 
save  for  errors.  Further  such  accounting  and  pay- 
ment shall  l)e  made  monthly.  Langer  shall  keep 
and  maintain  at  a  convenient  place  at  Los  Angeles 
full  and  complete  books,  accounts  and  records  of 
such  operation  and  profit,  and  the  same  shall  be 
open  to  inspection  of  the  other  parties  and  their 
representatives  at  all  reasonable  times  with  the 
right  to  make  extracts  or  copies. 

3.  Langer  shall  endeavor  to  procure  extensions 
of  such  existing  leasehold  or  further  leases  of  said 
pj'operty  as  possible  from  time  to  time  so  that  this 
agreement  may  continue  effective  as  aforesaid.  He 
shall  promptly  notify  the  other  i3arties  in  advance 
of  each  such  further  extension  or  new  lease  and 
proj^osals  therefor.    So  far  as  possible  each  thereof 
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shall  be  made;  only  on  terms  first  approved  in  writ- 
ing by  the  otlier  parties  hereto;  but  should  that  be 
imjjossible  Langer  may  nevertheless  make  the  same 
on  other  terms,  subject  to  the  right  of  the  other 
parties  at  their  election  to  terminate  this  agreement 
effective  at  commencement  of  the  term  of  any  such 
lease  or  extension  on  terms  not  so  approved  by 
them. 

4.  During  continuance  hereof  Langer  and  his 
successors  shall  not,  without  the  other  parties'  writ- 
ten consent,  transfer,  assign  or  hypothecate  the  then 
leasehold  interest  in  such  property  or  consent  to 
modification  or  termination  thereof,  or  sublet  the 
I^roperty  other  than  as  incident  to  usual  hotel  oper- 
ation, and  shall  promptly  discharge  the  obligations 
of  such  leasehold  and  continue  operation  of  said 
property  in  the  same  general  manner  as  heretofore 
but  shall  not  incur  any  unusual  expense  which 
might  affect  such  profits  without  written  consent 
of  the  parties. 

5.  Under  and  pursuant  to  such  agreement,  the 
subject  matter  thereof,  and  the  respective  rights 
and  interests  of  the  parties  thereunder  were  and 
are  only  such  as  shall  be  consistent  with  and  not 
in  violation,  or  constituting  in  creation  thereof,  any 
violation  of  said  lease. 

The  respective  interests  of  the  jjarties  hereunder 
are  assignable  and  shall  be  unaffected  by  death  of 
any  of  them ;  and  the  same  and  this  agreement  and 
its  obligations  shall  inure  to  the  benefit  of  and  bind 
the  parties,  their  heirs,  successors  and  assigns  in 
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accordance  with  the  terms  thereof  and  as  if  parties 
hereto  in  the  capacity  of  the  party  through  whom 
claiming. 

In  Witness  Whereof,  they  execute  this  instru- 
ment on  the  date  aforesaid. 

[Signed]     R.  L.  LANGER, 

[Signed]     CLIFFORD  E.  CLINTON, 

[Signed]     RANS0:M  M.  CALLICOTT. 

The  Clifton  Hotel  was  operated  as  a  joint  ven- 
ture in  1944  by  the  Langers  in  conjunction  with 
Nelda  Clinton  and  Mary  R.  Brown.  The  Figueroa 
Hotel  was  operated  as  a  joint  venture  in  1944  by 
the  Langers  in  conjunction  with  Clifford  Clinton 
and  R.  M.  Callicott.  The  Langers'  distributive 
share  of  the  net  profits  in  that  year  from  such  joint 
ventures  was  $7,249,  or  $3,624.50  apiece,  from  the 
Clifton  Hotel,  and  $31,220.71,  or  $15,610.35  apiece, 
from  the  Figueroa  Hotel. 

The  back  pay  of  $10,000  received  by  R.  L.  Langer 
in  1944  from  the  Commodore  Hotel  Company, 
allocable  $5,000  to  R.  L.  Langer  and  $5,000  to 
Eleanore  Langer,  comprised  more  than  15  per  cent 
of  their  respective  gross  incomes  of  $30,729.45  and 
$31,854.43. 

The  gross  income  reported  by  the  Lindseys  in 
1944  Avas  $44,183.52,  or  $22,091.76  apiece.  Their 
gross  income  for  1944  was  actually  $101,569.40, 
or  $50,784.70  apiece,  computed  to  include  "other 
business  deductions"  of  the  Commodore  Cafe, 
amounting  to  $57,385.88.    The  back  pay  of  $10,000 
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received  hy  C.  Abbott  Lindsey  in  1944  from  the 
Commodore  Hotel  Company,  allocable  $5,000  to 
Lindsey  and  $5,000  to  Pauline  Lindsey,  compris<'d 
less  than  15  per  cent  of  such  ^ross  incomes. 

In  1945  the  total  receipts  of  the  Commodor(?  Cafe, 
as  reported  by  the  Lindseys,  were  $144,897.99,  cost 
of  i^oods  sold  $58,911.83,  other  business  deductions 
$65,564.72.  The  gross  income  reported  by  the  Lind- 
seys in  1945  was  $52,493.82,  or  $26,246.91  apiece. 
Their  gross  income  for  1945  was  actually  $118,- 
058.54,  or  $59,029.27  apiece,  computed  to  include 
*' other  business  deductions"  of  the  Commodore 
Cafe,  amounting  to  $65,564.72.  The  back  pay  of 
$11,500  received  by  C.  Abbott  Lindsey  in  1945  from 
the  Commodore  Hotel  Company,  allocable  $5,750  to 
Lindsey  and  $5,750  to  Pauline  Lindsey,  comprised 
less  than  15  pei'  cent  of  such  gross  incomes. 

Opinion 
Johnson,  Judge: 

The  Court  of  Appeals  for  the  Ninth  Circuit  deter- 
mined in  Estate  of  R.  L.  Langer  v.  Commissioner, 
183  Fed.  (2d)  758;  reversing  13  T.C.  419,  that  the 
deferment  in  payment  of  the  amounts  of  back  sal- 
ary here  in  question  was  caused  by  an  event  similar 
to  receivership  within  the  requirement  of  section 
107(d)(2)(A),  Internal  Revenue  Code,  contrary  to 
the  contention  of  respondent  and  to  our  ]n'ior  hold- 
ing. Resi)ondent,  however,  also  contends  that  sec- 
tion 107(d)  is  not  applicable  because  the  employer 
was  under  no  obligation  to  pay  in  prior  years,  and 
because  the  payments  were  less  than  15  per  cent  of 
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petitioners'  gross  incomes,  which  he  says  should  be 
computed  to  comprise  receipts  undiminished  by  the 
expenses  of  businesses  from  which  they  derived  in- 
come. Pursuant  to  mandate  we  now  consider  these 
contentions,  which  we  found  it  unnecessary  to  con- 
sider under  our  prior  holding. 

Respondent  points  out  that  under  Regulations 
111,  section  29.107-3,  "back  pay"  does  not  include 
'^  additional  compensation  for  past  services  when 
there  was  no  prior  agreement  or  legal  obligation 
to  pay  such  additional  compensation  ^'  *  *."  He 
maintains  that  except  as  to  part  of  the  year  1937, 
petitioners'  salaries  were  authorized  retroactively 
by  the  board  of  directors  of  the  Commodore  Hotel 
Company  on  January  3,  1944,  that  there  was  no 
prior  agreement  or  legal  obligation  to  pay  such 
salaries,  and  that  the  resolution  of  the  board  of 
directors  of  April  14,  1937,  that  salaries  of  $600  a 
month  be  paid  Langer  and  Lindsey  from  January 
1,  1937,  and  "every  month  hereafter"  was  intended 
for  one  .year  only.  Petitioners  maintain  that  the 
1937  authorization  was  a  continuing  one  and  ex- 
tended beyond  the  year. 

We  think  the  facts  clearly  support  petitioners  on 
this  issue.  The  salaries  were  voted  in  1937  and  we 
do  not  understand  the  resolution  to  cover  only  1937, 
especially  in  view  of  the  phrase  "every  month  here- 
after. ' '  But  whatever  period  the  resolution  covered, 
the  presumption  is  that  petitioners'  services  after 
1937  were  not  gratuitous  and  that  ih^  parties  in- 
tended the  same  compensation.  As  said  in  6 A  Cal. 
Jur.  1125: 
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If  an  officer  is  hired  at  a  fixed  salary  and 
continues  in  the  same  employment  after  expira- 
tion of  the  term  of  his  orig-inal  hirin<T^  without 
a  new  contract,  it  is  presumed  that  the  parties 
intend  tlie  same  compensation. 

See  also,  Fletcher,  Cyclopedia  of  Corporations,  Vol. 
16,  pp.  440-41;  Caminetti  v.  Prudence  Mut.  Life 
Ins.  Assn.,  62  Cal.  App.  (2d)  945,  146  Pac.  (2d)  15; 
Perry  v.  J.  Noonan  Furniture  Co.,  8  Cal.  App.  35, 
95  Pac.  1128.  The  facts  show  that  the  Commodore 
Hotel  Company  failed  to  pay  salaries  from  1937  to 
1942  because  it  was  not  able  to  do  so,  not  because 
it  was  not  liable  to  do  so.  The  1944  authorization 
recognized  that  there  were  owing  to  the  officers 
specific  amounts  of  back  salary  for  1937,  1938,  1939, 
1940,  1941,  and  1942.  In  other  w^ords,  the  1944 
authorization  was  not  a  retroactive  authorization 
but  a  recognition  of  a  liability  that  already  existed, 
and  it  merely  directed  the  satisfaction  of  that  lia- 
bility as  soon  as  possible.  The  fact  that  the  coi'- 
poration  paid  the  l^ack  salaries  without  approval 
of  the  Salary  Stabilization  Unit  of  the  Treasury 
after  being  informed  Ijy  the  latter  that  it  could  do 
so  without  approval  only  if  "there  was  a  bona  fide 
contractual  liability  on  October  3,  1942,"  also  sup- 
ports our  conclusion  that  such  a  liability  existed. 
We  can  not  assume  that  the  corporation  ^•io]ated 
the  law\ 

Respondent  also  contends  that  petitioners  have 
failed  to  meet  the  requirement  of  section  107(d) 
that  in  order  for  a  taxpayer  to  be  entitled  to  the 
l)enefits  of  that  section,  the  amount   of  back   ])ay 
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received  or  accrued  during  the  taxable  year  must 
exceed  15  per  cent  of  the  taxpayer's  gross  income 
for  that  year.  Petitioners  contend  that  only  the  net 
profits  deriA'ed  from  the  operation  of  the  Commo- 
dore Cafe  in  1944  and  1945,  i.e.,  gross  receipts  less 
cost  of  goods  sold  and  other  ]:)usiness  deductions, 
are  includi])le  in  the  gross  incomes  of  the  Lindseys 
in  1944  and  1945  for  purposes  of  section  107(d), 
They  concede  that  '^if  gross  receipts  are  to  be  used 
in  determining  the  percentage  under  section  107(d), 
the  Lindseys  are  not  entitled  to  the  relief  which 
they  have  claimed.  Likewise,  if  gross  sales,  less  cost 
of  goods  sold,  is  the  correct  figure,  the  relief  is 
lost."  In  effect,  they  are  claiming  that  the  adjusted 
gross  incomes  of  the  Lindseys  in  1944  and  1945, 
w^hich  include  only  not  profits  from  business,  should 
be  the  figures  upon  which  the  15  per  cent  should  be 
computed  for  purposes  of  section  107(d). 

We  disagree.  The  statute  jilainl^y  says  "gross  in- 
come," not  ** adjusted  gross  income."  Whenever 
Congress  has  intended  a  percentage  to  apply  to  ''ad- 
justed gross  income,"  it  has  said  so,  as  in  the  allow- 
ance for  charitable  contributions  under  section 
23  (o),  or  for  medical  expenses  under  section 
23  (x).  Similarly,  when  it  has  intended  a  percentage 
to  apply  to  "gross  income,"  as  in  section  275(c),  it 
has  also  said  so.  We  can  not  therefore  impute  an  in- 
tention on  the  part  of  Congress  to  refer  to  "adjusted 
gross  income"  in  section  107(d)  when  it  has  plainly 
said  "gross  income." 

In  defining  "gross  income  from  business,"  section 
29.22(a)-5  of  Regulations  111,  provides: 

In  the  case  of  a  manufacturing,  merchandis- 
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ing,  or  mining  business,  '*gi*oss  income"  means 
the  total  sales,  less  the  cost  of  goods  sold,  plus 
any  income  from  investments  and  from  inci- 
dental or  outside  oi)erations  or  sources.  In  de- 
termining the  gross  income  sul)tractions  should 
not  be  made  for  depreciation,  depletion,  selling 
expenses,  or  losses,  or  for  items  not  ordinarily 
used  in  computing  the  cost  of  goods  sold.^  *  *  * 

The  back  pay  received  by  Lindsey  of  $10,000  in 
1944  and  $11,500  in  1945,  allocable  half  to  his  wife, 
not  being  more  than  15  per  cent  of  the  gross  in- 
comes of  the  Lindseys  of  $101,569.40,  or  $50,784.70 
apiece,  in  1944,  and  $118,058.54,  or  $59,029.27  apiece, 
in  1945,  computed  to  include  gross  receipts  from 
the  Commodore  Cafe  less  cost  of  goods  sold,  they 
are  not  entitled  to  the  relief  of  section  107(d). 

As  for  the  Langers,  the  other  petitioners  herein, 
the  facts  show  that  they  reported  income  in  1944 
from  the  operation  of  the  Clifton  Hotel  and  the 
Figueroa  Hotel.  In  each  hotel  the  interest  of  the 
Langers  was  50  per  cent.  The  other  owners  of  the 
Clifton  Hotel  were  Nelda  Clinton,  who  owned  37^ 
per  cent,  and  Mary  R.  Brown,  who  owned  121/2  per 
cent.  The  other  owners  of  the  Figueroa  Hotel  were 
Clifford  E.  Clinton,  who  owned  371/2  per  cent,  and 
R.  N.  Callicott,  who  owned  12%  P^i'  cent.  The 
Langers  reported  on  the  schedules  of  their  1944 
returns  the  gross  receipts  from  these  two  hotels, 


iThis  fundamental  concept  of  "gross  income" 
from  business  as  gross  receipts  less  cost  of  goods 
sold  has  stood  unchallenged  for  many  vears.  See 
Mim.  2915  and  I.T.  1241,  I-l  C.B.  233,  234. 
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but  they  brought  forward  to  the  face  of  the  returns 
only  their  50  per  cent  share  of  the  net  profits  from 
each  hotel,  i.e.,  gross  receipts  less  business  expenses 
less  the  50  per  cent  share  of  the  net  profits  appor- 
tioned to  the  other  owners.  Petitioners  contend  that 
only  this  net  amount  is  includible  in  the  Langers' 
gross  income  for  purposes  of  section  107(d).  They 
maintain  that  these  two  hotels  were  operated  by  the 
Langers  and  the  co-owners  as  joint  ventures.  They 
point  out  that  if  the  joint  ventures  had  filed  part- 
nership returns  as  they  should  have,^  the  business 
expenses  of  the  joint  ventures  would  have  been  de- 
ducted on  the  jjartnership  returns  and  only  the 
Langers'  distributive  share  of  the  net  profits  from 
these  ventures  would  have  been  reported  on  their 
individual  returns. 

Respondent  does  not  question  the  division  of  the 
income  from  these  hotels  between  the  Langers  and 
their  co-owners,  and  he  concedes  that  if  partnership 
returns  had  been  filed,  he  would  not  question  the 


2Sec.  3797.  Definitions. 

Liternal  Revenue  Code. 

(a)  When  used  in  this  title,  where  not  otherwise 
distinctly  expressed  or  manifestly  incompatible  with 

the  intent  thereof — 

*     *     * 

(2)  Partnership  and  Partner. — The  term  ''part- 
nership" includes  a  syndicate,  group,  pool,  joint  ven- 
ture, or  other  unincorporated  organization,  through 
or  by  means  of  w^hich  any  business,  financial  opera- 
tion, or  venture  is  carried  on,  and  which  is  not, 
within  the  meaning  of  this  title,  a  trust  or  estate 
or  a  corporation;  and  the  term  "partner"  includes 
a  member  in  such  a  syndicate,  group,  pool,  joint  ven- 
ture, or  organization. 
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Langers'  inclusion  of  only  their  share  of  the  net 
porfits  from  such  ventures  in  theii*  individual  gross 
incomes  for  purposes  of  section  107(d).  liut  he 
maintains  that  in  view  of  the  failure  to  file  part- 
nershifj  returns  petitioners  can  not  now  contend 
that  these  were  joint  ventures  and  comjjute  the 
Langers'  individual  gross  incomes  as  though  part- 
nership returns  had  been  filed. 

We  do  not  agree.  The  determination  of  whether 
or  not  an  undertaking  is  a  .joint  \enture  or  partner- 
ship does  not  depend  on  whether  or  not  a  j^artnci- 
ship  return  was  filed,  and  respondent  gives  no  othei- 
reason  for  challenging  the  existence  of  these  joint 
ventures.  We  have  found  on  the  facts  that  joint 
A'Cntures  did  exist  between  the  Langers  and  their 
co-owners  in  the  operation  of  the  Figueroa  and 
Clifton  Hotels  in  1944.  Accordingly,  partnershij) 
returns  should  have  been  filed  and  the  Langers  are 
entitled  to  include,  as  they  did,  in  their  gross  in- 
comes for  1944  only  their  distributive  shares  of  the 
net  profits  of  the  joint  ventures.  The  $10,000  in 
back  pay  received  by  Langer  in  1944,  allocable 
$5,000  to  him  and  $5,000  to  his  wife,  constituted 
more  than  15  per  cent  of  their  gi'oss  incomes 
($30,729.45  for  Langer  and  $31,854.43  for  his  wife) 
so  computed,  and,  being  otherwise  within  the  pro- 
visions of  section  107(d),  Internal  Revenue  Code, 
petitioners  Estate  of  R.  L.  Langer  and  Eleanore 
Langer  are  entitled  to  the  benefits  of  that  section 
with  respect  to  that  back  pay. 

Decisions  will  be  entered  under  Rule  50. 

Served  January  12,  1951. 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  16757 

ELEANORE  LANGER, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  mandate  of  the  Court  of  Appeals  for 
the  Ninth  Circuit  filed  August  17,  1950,  and  Find- 
ings of  Fact  and  Opinion  of  this  Court  promulgated 
January  12,  1951,  the  respondent  herein,  on  March 
30,  1951,  filed  a  computation  of  tax,  in  which  peti- 
tioner filed  an  agreement  on  March  30,  1951.  Now, 
therefore,  it  is 

Ordered  and  Decided:  That  there  is  an  overpay- 
ment in  income  tax  for  the  year  1944  in  the  amount 
of  $2,785.38,  which  amount  was  paid  after  the  mail- 
ing of  the  notice  of  deficiency. 

/s/  LUTHER  A.  JOHNSON, 
Judge. 

Entered  Apr.  3,  1951. 
Served  Apr.  4,  1951. 
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United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

T.  C.  Docket  No.  16757 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner  on  Review, 

vs. 
ELEANORE  LANGER, 

Respondent  on  Review. 

PETITION  FOR  REVIEW 

The  Commissioner  of  Internal  Revenue  hereby 
jjetitions  for  review  by  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  of  the  decision  en- 
tered by  The  Tax  Court  of  the  United  States  on 
April  3,  1951,  ordering  and  deciding  that  there  is 
an  overpayment  in  income  tax  for  the  year  1944  in 
the  amount  of  $2,785.38,  which  amount  was  paid 
after  the  mailing  of  the  notice  of  deficiency.  The 
taxpayer's  income  tax  return  for  the  year  1944  was 
filed  with  the  Collector  of  Internal  Revenue  for  the 
Sixth  District  of  California,  located  at  Los  Angeles, 
whose  office  is  within  the  jurisdiction  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit. 

The  question  presented  for  adjudication  is 
whether  the  taxpayer's  receipt  of  back  pay  during 
the  taxable  year  1944  constituted  more  than  15 
per  cent  of  her  gross  income  received  during  that 
year.  The  Tax  Court  holds  that  in  computing  the 
15  per  cent  limitation  it  is  necessary  to  include  in 
gross  income  only  the  distributive  shares  of  the  net 
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profits  realized  from  the  operation  of  a  joint  venture 
conducted  under  the  name  of  the  Figueroa  Hotel. 
The  Commissioner  contends  that  the  decision  con- 
flicts with  the  definition  of  "gross  income  from  busi- 
ness" contained  in  Section  29.22 (a)-5  of  Regula- 
tions 111  and  with  I.T.  3981,  1949-2  C.B.  78. 

The  Commissioner  files  his  petition  pursuant  to 
the  provisions  of  Sections  1141  and  1142  of  the  In- 
ternal Revenue  Code. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Counsel 
for  Petitioner  on  Review. 

Filed  T.C.U.S.  Mav  3,  1951. 


[Title  of  Court  of  Appeals  and  Cause.] 

NOTICE  OF  FILING  PETITION  FOR 
REVIEW 

To:  Mrs.  Eleanore  Langer,  c/o  Figueroa  Hotel,  939 
South  Figueroa  Street,  Los  Angeles  15,  Califor- 
nia. 

You  are  hereby  notified  that  the  Commissioner  of 
Internal  Revenue  did,  on  the  3rd  day  of  May,  1951, 
file  with  the  Clerk  of  The  Tax  Court  of  the  United 
States,  at  Washington,  D.  C,  a  petition  for  review 
by  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  of  the  decision  of  the  Tax  Court  heretofore 
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rendered  in  the  above-entitled  cause.  A  copy  of  the 
petition  for  review  as  filed  is  hereto  attached  and 
served  upon  you. 

Dated  this  3rd  day  of  May,  1951. 

/s/  CHARLES  OLIPHANT, 

Chief  Counsel,  Bureau  of  Internal  Revenue,  Counsel 
for  Petitioner  on  Review. 

PROOF  OF  SERVICE  OF  NOTICE  OF  FILING 
PETITION  FOR  REVIEW 

T.  C.  Docket  No.  16757 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner  on  Review, 

vs. 

ELEANORE  LANGER, 

Respondent  on  Review. 

To  the  United   States   Court  of  Appeals   for  the 
Ninth  Circuit: 

State  of  California, 
County  of  Los  Angeles — ss. 

Frank  O.  Schelfeft'er,  being  first  and  duly  sworn, 
says:  I  am  a  citizen  of  the  United  States  of  Amer- 
ica, over  the  age  of  twenty-one  years,  and  not  a 
party  to  or  in  any  way  interested  in  the  proceeding 
in  which  this  Notice  of  Filing  Petition  for  Review 
was  issued. 

At  12:55  p.m.  on  the  third  day  of  May,  1951,  I 
served  the  annexed  Notice  of  Filing  Petition  for  Re- 
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view  on  the  following  Respondent  on  Review  named 
therein  at  the  place  set  opposite  her  name,  by  de- 
livering to  and  leaving  with  her  a  copy  of  said 
Notice  of  Filing  Petition  for  Review  and  a  copy  of 
the  Petition  for  Review  and  at  the  same  time  ex- 
hibiting the  original  of  the  Notice  of  Filing  Petition 
for  Review : 

Name:     Eleanore  Langer. 

Place  of  Service:     6130  Blackburn  Avenue,  Los 
Angeles,  California. 

[Seal]        /s/  FRANK  O.  SCHELFEFFER. 

Subscribed  and  sworn  to  before  me  this  4th  day 
of  May,  1951. 

[Seal]        HAZEL  J.  IVINS, 

Notary  Public. 

My  commission  expires  Nov.  9,  1952. 
Filed  T.C.U.S.  May  8,  1951. 


[Title  of  Court  of  Appeals  and  Cause.] 

NOTICE  OF  FILING  PETITION  FOR 
REVIEW 

To:  Dana  Latham,  Esquire,  or,  Austin  H.  Peck, 
Jr.,  Esquire,  or  Henry  C.  Diehl,  Esquire, 
1112  Title  Guarantee  Building,  411  West  Fifth 
Street,  Los  Angeles  13,  California. 

You  are  herebj^  notified  that  the  Commissioner  of 
Internal  Revenue  did,  on  the  3rd  day  of  May,  1951, 
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file  with  the  Clerk  of  The  Tax  Court  of  the  United 
States,  at  Washington,  D.  C,  a  petition  for  review 
by  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  of  the  decision  of  the  Tax  Court  heretofore 
rendered  in  the  above-entitled  cause.  A  copy  of  the 
petition  for  review  as  tiled  is  hereto  attached  and 
served  upon  you. 

Dated  this  3rd  day  of  May,  1951. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Counsel 
for  Petitioner  on  Review. 

Service  acknowledged. 
Filed  T.C.U.S.  May  8,  1951. 


[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS 

The  Commissioner  of  Internal  Revenue,  petitioner 
on  review  herein,  relies  upon  the  following  points  in 
support  of  his  position: 

The  Tax  Court  of  the  United  States  erred : 

1.  In  holding  and  deciding  that  the  "back  pay" 
received  by  the  taxpayer  in  1944  exceeded  15  per 
cent  of  the  taxpayer's  gross  income  for  this  year. 

2.  In  failing  to  hold  and  decide  that  the  'M)ack 
pay"  received  by  the  taxpayer  in  1944  did  not  ex- 
ceed 15  per  cent  of  the  taxpa^^er's  gross  income  for 
this  year. 
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3.  In  holding  and  deciding  that  there  is  an  over- 
payment in  income  tax  for  the  year  1944  in  tlie 
amount  of  $2,785.38. 

4.  In  failing  to  hold  and  decide  that  there  is  a 
deficiency  for  the  year  1944  in  the  amount  of 
$3,099.06. 

5.  In  that  its  opinion  and  decision  are  not 
supported  by  the  evidence  and  are  contrary  to  the 
law  and  regulations  promulgated  thereunder. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Attor- 
neys for  Petitioner  on  Review. 

Statement  of  Service  attached. 

Received  and  filed  T.C.U.S.  Mav  31,  1951. 


[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  REVIEW 

To  the  Clerk  of  The  Tax  Court  of  the  United  States : 

Will  you  please  prepare,  certify,  transmit  and 
deliver  to  the  Clerk  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  the  following  portions 


vs.  Eleanore  Langer  37 

of  the  record  before  The  Tax  Court  of  the  United 
States : 

(1)  Petition. 

(2)  Answer. 

(3)  l<'indings  of  Fact  and  Opinion  of  the 
Tax  Court. 

(4)  Decision  of  the  Tax  Court. 

(5)  Petition  for  review,  together  with  proof 
of  service  and  Statement  of  Points. 

(6)  This  designation. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Counsel 
for  Respondent  on  Review. 

Statement  of  Service  attached. 

Received  and  filed  T.C.U.S.  May  31,  1951. 


[Title  of  Tax  Court  and  Cause.] 

CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of 
the  United  States  do  hereby  certify  that  the  fore- 
going documents,  1  to  8,  inclusive,  constitute  and 
are  the  original  papers  and  proceeding  on  file  in 
my  oflfice  as  called  for  by  the  "Designation  of  Con- 
tents of  Record  On  Review"  in  the  proceeding  be- 
fore The  Tax  Court  of  The  United  States  in  the 
above-entitled  proceeding  and  in  which  the  respond- 
ent in  The  Tax  Court  proceeding  has  initiated  an 
appeal   as   above   numbered  and   entitled,   together 
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with  a  true  copy  of  the  docket  entries  in  said  Tax 
Court  proceeding,  as  the  same  appear  in  the  official 
docket  hook  in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand  and 
affix  the  seal  of  The  Tax  Court  of  the  United  States, 
at  Washington,  in  the  District  of  Coliimbia,  this  5tli 
day  of  June,  1951. 

[Seal]  VICTOR  S.  MERSCH, 

Clerk,  the  Tax  Court  of  the 
United  States. 


[Endorsed] :  No.  12970.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Commissioner  of  In- 
ternal Revenue,  Petitioner,  vs.  Eleanore  Langer,  Re- 
spondent. Transcript  of  the  Record.  Petition  to 
Review  a  Decision  of  The  Tax  Court  of  the  United 
States. 

Filed  June  11,  1951. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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APPEARANCES 

For  Petitioner: 

DANA  LATHAM,  ESQ., 
AUSTIN  H.  PECK,  JR.,  ESQ., 
HENRY  C.  DIEHL,  ESQ., 

For  Respondent: 

L.  C.  AARONS,  ESQ. 
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The  Tax  Court  of  the  United  States 
Docket  No.  16756 

R.  L.  LANGER, 

Amended  Ca})tion : 

ESTATE   OF   R.    L.    LANGER,    Dec'd.;   ELEA- 
NORE   LANGER,   Executrix    (Sec   Order   of 

8/31/48), 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 
1947 

Dec.  17 — Petition  received  and  filed.  Taxpayer  noti- 
fied. Fee  paid. 

Dec.  18 — Copy  of  petition  served  on  General  Coun- 
sel. 

Dec.  22 — Request  for  hearing  at  Los  Angeles,  Cali- 
fornia, filed  by  taxpayer.  12/29/47  granted. 
1948 

Jan.  26 — Answer  filed  by  General  Counsel. 

Jan.  27 — Copy  of  answer  served  on  taxpayer.  Los 
Angeles  Calendar. 

Aug.  30 — Motion  for  substitution  of  party,  filed  by 
taxpayer. 

Aug.  31 — Order  amending  caption  to  read.  Estate 
of  R.  L.  Langer,  Deceased,  Eleanore 
Langer,  Executrix,  entered. 

Dec.  23 — Hearing  set  February  7,  1949,  in  Los  An- 
geles, California. 
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1949 

Feb.  9 — Hearing  had  before  Judge  Johnson  on 
merits.  Petitioner's  oral  motion  to  con- 
solidate with  Dkt.  16757,  18396  and  18397 
— Granted.  Oral  motions  of  petitioners  in 
Dkts.  18396  and  18397  were  also  granted 
to  file  amended  petitions.  Respondent 
granted  time  or  oral  motion  to  file 
amended  answers.  Submitted.  Stipulation 
of  facts  with  Exhibits  7  to  25  attached 
filed  at  hearing  also  amended  petition  in 
Nos.  18396  and  18397  were  filed.  Peti- 
tioner's brief  due  3/11/49,  Respondent's 
brief  4/11/49  and  Reply  brief  5/2/49. 

Mar.  14 — Motion  for  extension  to  3/15/49  to  file  the 
attached  brief,  brief  lodged,  filed  by  tax- 
payer. 3/15/49  granted  and  served. 

Mar.  18 — Transcript  of  hearing  2/9/49  filed. 

Apr.  11 — Brief  filed  by  General  Counsel.  Copy 
served  4/12/49. 

Apr.  25 — Reply  brief  filed  by  taxpayer.  4/26/49 
copy  served. 

Sept.  29 — Findings  of  fact  and  opinion  rendered. 
Judge  Johnson.  Decision  will  be  entered 
for  respondent. 

Sept.  29 — Decision  entered.  Judge  Johnson.  Div.  10. 

Dec.  12 — Petition  for  review  by  U.  S.  Court  of  Ap- 
peals, 9th  Circuit,  filed  by  taxpayer. 

Dec.  12 — Notice  of  filing  petition  for  review  with 
affidavit  of  service  attached,  filed. 

Dec.  12 — Designation  of  record  and  statement  of 
points  filed  by  taxpayer. 
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1949 

Dec.  12 — Notice  of  filing  designation  of  record  and 
statement  of  points  with  affidavit  of  serv- 
ice attached. 

Dec.  28 — Motion  for  continuance  to  1/9/50  to  file 
a  counter  designation  of  record  filed  by 
General  Counsel. 
1950 

Jan.  11 — Notice  transmitting  the  original  papers 
which  constitute  the  record  on  review  to 
the  Ninth  Circuit. 

Aug.  21 — Mandate  from  the  U.  S.  Court  of  Ap- 
peals, 9th  Circuit  reversing  and  remand- 
ing Tax  Court's  decision  filed. 

Nov.  24— Hearing  set  1/22/51  Los  Angeles,  Calif. 

1951 
Jan.  12 — Findings  of  Fact  and  Opinion  rendered. 

Johnson  J.  Decision  will  be  entered  under 

Rule  50.  Copy  served. 
Mar.  30 — Respondent's   Computation   for  entry   of 

decision  filed. 
Mar.  30 — Consent  to  computation  for  entry  of  de- 
cision filed. 
Apr.    3 — Decision  entered,  J.  Johnson,  Div.  10. 
May    3 — Petition  for  Review  by  U.   S.   Court  of 

Appeals   for  the   Ninth   Circuit   filed   by 

General  Counsel. 
May     8 — Notice  of  filing  petition  for  re^dew  mailed 

to  Mrs.  Eleanore  Langer  with  Proof  of 

service  attached  thereto  filed. 
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1951 

May  8 — Notice  of  filing  petition  for  review  mailed 
to  Dana  Latham,  Esq.,  or  Austin  H.  Peck, 
Jr.,  Esq.,  or  Henry  C.  Diehl,  Esq.,  with 
proof  of  service  thereon,  filed. 

May  31 — Statement  of  Points  filed  by  General 
Counsel  with  statement  of  service  by  mail 
thereon. 

May  31 — Designation  of  record  filed  by  General 
Counsel  with  statement  of  service  by  mail 
thereon. 


The  Tax  Court  of  the  United  States 
Docket  No.  16756 

R.  L.  LANGER, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above-named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice 
of  deficiency  (LA:IT:90D:LHP)  dated  September 
24,  1947,  and  as  a  basis  of  this  proceeding  alleges 
as  follows: 

I. 

Petitioner  is  an  individual  residing  at  939  South 
Figueroa  Street,  Los  Angeles  15,  California.  Peti- 
tioner's income  tax  return  for  the  period  here  in- 
volved was  filed  with  the  Collector  of  Internal  Reve- 
nue for  the  Sixth  District  of  California. 
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11. 

The  notices  of  deficiency,  a  copy  of  which  is  at- 
tached hereto  and  marked  Exhibit  "A,"  was  mailed 
to  petitioner  on  Sejjtember  24,  1947. 

III. 
The  taxes  in  controversy  are  federal  income  taxes 
for    the    calendar    yeai-    1944,    in    the    amount    of 
$3,086.48. 

IV. 
The  determination  of  tax  set  forth  in  said  notice 
of  deficiency  is  based  upon  the  following  errors : 

(1)  The  respondent  erroneously  computed 
the  tax  upon  $5,000.00,  representing  petitioner's 
community  one-half  of  $10,000.00  compensation 
for  pei'sonal  services  atti'ibutable  to  the  years 
1937,  1938,  and  1939,  upon  the  basis  of  includ- 
ing all  of  said  sum  in  petitioner's  1944  income 
and  taxing  said  entire  amount  at  the  rates 
applicable  for  the  year  1944  rather  than  at 
the  rates  applicable  for  the  years  1937,  1938, 
and  1939. 

(2)  Respondent  erroneously  failed  and  re- 
fused to  com]iute  the  tax  upon  said  $5,000.00 
of  income  at  the  rates  applicable  for  the  years 
1937,  1938,  and  1939,  to  which  years  said  income 
w'as  attributable. 

(3)  The  respondent  erroneously  determined 
that  the  provisions  of  Section  107  of  the  I]i- 
ternal  Revenue  Code  are  not  applicable  in  the 
computation  of  petitioner's  tax  for  the  calendar 
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year  1944  and  erroneously  failed  and  refused 
to  apply  said  section  in  making  such  computa- 
tion. 

V. 
The  facts  upon  which  petitioner  relies  as  a  basis 
for  this  proceeding  are  as  follows : 

(1)  During  the  years  1937  through  1944  and 
up  to  and  including  the  present  date,  petitioner 
has  been  an  officer  of  the  Commodore  Hotel  Co., 
Ltd.,  1203  West  Seventh  Street,  Los  Angeles, 
California.  Said  corporation  keeps  its  books  and 
files  its  income  tax  returns  on  the  cash  receipts 
and  disbursements  basis. 

(2)  By  appropriate  action  of  its  board  of 
directors,  evidenced  by  proper  corporate  resolu- 
tion, Commodore  Hotel  Co.,  Ltd.,  undertook  and 
agreed  to  pay  to  jjetitioner  monthly  from  and 
after  January  1,  1937,  a  salary  of  $600.00  per 
month,  said  salary  to  continue  monthly  without 
interruption. 

(3)  During  each  of  the  years  1937,  1938  and 
1939,  said  corporation  suffered  deficits  from  its 
operations  and  its  capital  was  impaired.  It  owed 
substantial  amounts  to  outside  creditors.  Be- 
cause of  its  straitened  circumstances  it  was 
unable,  during  each  of  said  years,  to  pay  to 
petitioner  the  full  amount  of  salary  which  it 
had  been  authorized  by  its  board  of  directors 
to  pay,  and  which  it  had  agreed  to  pay.  The 
corporation,  however,  at  all  times  recognized  its 
liability  for  the  full  amount  authorized  to  be 
paid  to  petitioner. 
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(4)  During  the  year  1944  said  r'(>ii)oration 
first  found  itself*  in  a  financial  position  which 
would  permit  it  to  pay  to  petitioner  a  portion 
of  the  back  salary  theretofore  unf)aid.  During 
said  year  it  actually  paid  to  petitioner  the  sum 
of  $10,000.00  on  account  of  said  back  salary, 
which  amount  was  attributable  to  the  discharge, 
to  the  extent  possible,  of  the  unpaid  salary  of 
petitioner  for  the  years  1937,  1938,  and  1939. 

(5)  In  preparing  his  federal  income  tax  re- 
turn for  the  calendar  year  1944  petitioner  and 
his  wife  reported  as  community  property  the 
receipt  of  said  $10,000.00  and  computed  the 
tax  thereon  in  accordance  with  the  provisions 
of  Section  107  (d)  of  the  Internal  Revenue 
Code.  The  respondent  has  refused  to  i)ermit  the 
application  of  said  section  of  the  Internal  Reve- 
nue Code  in  the  comj)utation  of  petitioner's  tax 
for  said  year. 

Wherefore  petitioner  prays  that  this  (^ourt  may 
hear  this  proceeding  and  detennine : 

(1)  That  respondent  erred  in  the  particu- 
lars set  forth  in  paragraph  IV  of  this  petition. 

Respectfully  submitted, 

/s/  DANA  LATHAM, 

/s/  AUSTIN  H.  PECK,  JR., 

/s/  HENRY  C.  DIEHL, 

Counsel  for  Petitioner. 

December  11,  1947. 
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State  of  California, 
County  of  Los  Angeles — ss. 

R.  L.  Langer,  being  first  duly  sworn,  deposes  and 
says :  That  he  is  the  petitioner  in  the  foregoing  peti- 
tion ;  that  he  has  read  said  petition  and  is  familiar 
with  the  facts  contained  therein,  and  that  said  facts 
are  true  and  correct  to  the  best  of  his  knowledge 
and  belief. 

/s/  R.  L.  LANGER. 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  December,  1947. 

[Seal]        /s/  ISABEL  V.  HUGHES, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

EXHIBIT  A 
Form  1279 

Treasury  Department 
Internal  Revenue  Service 

417  South  Hill  Street 
Los  Angeles  13,  California 
Office  of  Sept.  24,  1947. 

Internal  Revenue  Agent  in  Charge 
Los  Angeles  Division, 
LA:IT:90D:LHP 

Mr.  R.  L.  Langer 

c/o  Hotel  Pigueroa 

939  South  Pigueroa  Street 

Los  Angeles  15,  California 

Dear  Mr.  Langer: 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year  ended  De- 
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cembor  31,  1944,  discloses  a  deficiency  of  $3,080.48, 
as  shown  in  the  statement  attached. 

In  accordance  with  tlie  provisions  of  existing  in- 
ternal revenue  law  notice  is  hereby  i^iven  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  coimting  Saturday,  Sunday 
or  a  legal  holiday  in  the  District  of  Columbia  as 
the  90th  day)  from  the  date  of  the  mailing  of  this 
letter,  you  may  file  a  petition  with  The  Tax  Court 
of  the  United  States,  at  its  principal  address,  Wash- 
ington, D.  C,  for  a  redetermination  of  the  defi- 
ciency or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Los 
Angeles,  California,  for  the  attention  of  LArConf. 
The  signing  and  filing  of  this  form  will  expedite 
the  closing  of  youi*  return  by  permitting  an  early 
assessment  of  the  deficiency  or  deficiencies,  and 
will  prevent  the  accumulation  of  interest,  since  the 
interest  period  terminates  30  days  after  filing  the 
form,  or  on  the  date  assessment  is  made,  which- 
ever is  earlier. 

Very  truly  yours, 

OEORGE  J.  SCHOENEMAN, 
Commissioner, 

By  /s/  GEORGE  D.  MARTIN. 

Internal  Revenue  Agent  in 


Charge. 


Enclosures : 
Statement 
Form  of  waiver 
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STATEMENT 
LA  :IT  :90D  :LHP 

Mr.  R.  L,  Langer 

c/o  Hotel  Figueroa 

939  South  Figueroa  Street 

Los  Angeles  15,  California 

Tax  Liability  for  the  Taxable  Year  Ended  December  31,  1944 
Income  tax  deficiency $3,086.48 

In  making  this  determination  of  your  income  tax  liability  care- 
ful consideration  has  been  given  to  the  report  of  examination 
dated  March  21, 1947. 

Adjustment  to  Net  Income 

Taxable  Year  Ended  December  31, 1944 

Net  income  as  disclosed  by  return .$29,912.40 

Additional  income : 

(a)  Compensation  unreported  500.00 

Net  income  adjusted $30,412.40 

Explanation  of  Adjustment 

(a)  There  is  added  to  income  the  amouiit  of  $500.00  repre- 
senting your  community  share  of  the  value  of  living  quarters  and 
meals  furnished  you  by  your  employer,  during  this  taxable  year, 
which  you  failed  to  reported  in  your  return. 

In  your  return  you  disclose  receipt  in  1944  of  compensation  for 
personal  services  in  the  amount  of  $5,000.00  (your  community 
one-half  of  $10,000.00)  attributable  to  the  years  1937,  1938  and 
1939,  which  you  include  in  gross  income.  However,  in  the  com- 
putation of  your  tax  this  income  is  excluded  and  the  tax  attributa- 
ble to  such  income,  computed  at  the  lower  rates  in  effect  for  such 
prior  years,  is  added  to  the  amount  computed  without  regard  to 
such  income,  the  total  of  which  is  reported  as  your  income  tax 
liability  for  1944. 

It  has  been  determined  that  the  provisions  of  section  107  of  the 
Internal  Ee venue  Code  are  not  applicable,  and  that  the  afore- 
mentioned $5,000.00  represents  income  taxable  at  the  rates  in 
effect  in  the  year  received. 
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Computation  of  Tax 
Taxable  Year  Ended  December  31, 1944 

Net  income  adjusted  $30,412.40 

Less:  Surtax  exemption 500.00 

Surtax  net  income $29,912.40 

Surtax  $13,165.69 

Net  income  adjusted $30,412.40 

Less:  Normal-tax  exemption 500.00 

Net  income  subject  to  normal  tax $29,912.40 

Normal  tax  at  3% 897.37 

Correct  income  tax  liability $14,063.06 

Income  tax  liability  shown  on  return 
account  No.  9005526 10,976.58 

Deficiency  of  income  tax $  3,086.48 

Received  and  filed  T.C.U.S.  December  17,  1947. 
Served  December  18,  1947. 
Received  T.C.U.S.  August  21,  1950. 


[Title  of  Tax  Court  and  Cause.] 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  Charles  Oliphant,  Chief  Counsel,  Bureau 
of  Internal  Revenue,  for  answer  to  the  petition  of 
the  above-named  taxpayer,  admits  and  denies  as 
follows : 

I.  and  II. 

Admits  the  allegations  contained  in  paragraphs 
I  and  II  of  the  petition. 

III. 
Admits  that  the  taxes  in  controversv  are  income 
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taxes  for  the  calendar  year  1944.  Denies  the  re- 
mainder of  the  allegations  contained  in  paragraph 
III  of  the  petition. 

IV. 
Denies  the  allegations  of  error  contained  in  para- 
graph TV  of  the  petition. 

V. 

(1)  to  (4),  inclusive.  Denies  the  allegations  con- 
tained in  subparagraphs  (1)  to  (4),  inclusive,  of 
paragraph  V  of  the  petition. 

(5)  Admits  the  allegations  contained  in  sub- 
paragraph (e5)  of  paragraph  V  of  the  petition. 

VI. 

Denies  each  and  every  allegation  contained  in  the 
petition  not  hereinbefore  specifically  admitted  or 
denied. 

Wherefore,  it  is  prayed  that  the  determination  of 
the  Commissioner  of  Internal  Revenue  be  approved. 

/s/  CHARLES  OLIPHANT, 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 
Division  Counsel; 

E.  C.  CROUTER, 

Special  Attorney, 
Bureau  of  Internal  Revenue. 

Received  and  filed  T.C.U.S.  January  26,  1948. 
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The  Tax  Court  of  the  United  States 
Docket  Nos.  16756,  16757,  18396  and  18397 

Promulgated  January  12,  1951 

ESTATE  OF  R.  L.  LANGER,  Deceased;  ELEA- 
NORE  LANGER,  Executrix, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

ELEANORE  LANGER, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

C.  ABBOTT  LINDSEY, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PAULINE  LINDSEY, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
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FINDINGS  OF  FACT  AND  OPINION 

On  remand  from  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  held: 

(1)  Back  pay  of  $10,000  received  by  decedent 
R.  L.  Langer  in  1944,  and  of  $10,000  and  $11,500 
received  by  petitioner  C.  Abbott  Lindsey  in  1944 
and  1945,  respectively,  was  paid  pursuant  to  prior 
agreement  and  legal  obligation  within  the  meaning 
of  Regulations  111,  section  29.107-3. 

(2)  Above  back  pay  of  $10,000  received  by 
decedent  R.  L.  Langer  constituted  more  than  15 
per  cent  of  the  gross  income  of  R.  L.  Langer  and 
Eleanore  Langer  in  1944,  and  petitioners'  Estate  of 
R.  L.  Langer,  Deceased;  Eleanore  Langer,  Execu- 
trix, and  Eleanore  Langer  are  entitled  to  the  bene- 
fits of  section  107(d),  Internal  Revenue  Code,  with 
respect  thereto. 

(3)  Above  back  pay  of  $10,000  and  $11,500  re- 
ceived by  petitioner  C.  Abbott  Lindsey  constituted 
less  than  15  per  cent  of  the  gross  income  of  peti- 
tioners C.  Abbott  Lindsey  and  Pauline  Lindsey  in 
1944  and  1945,  respectively,  and  they  are  not  en- 
titled to  the  benefits  of  section  107(d),  Internal 
Revenue  Code,  with  respect  thereto. 

AUSTIN  H.  PECK,  JR.,  ESQ., 
For  the  Petitioners. 

L.  C.  AARONS,  ESQ., 
For  the  Respondent. 
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These  j)roce(;dings  return  to  us  ])y  imiMdiite  ul* 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  issued  under  its  opinion  of  July  14,  1950, 
183  Fed.  (2d)  758,  reversing  our  ])rior  decision  of 
September  29,  1949,  in  these  proceedings  (Findings 
of  Fact  and  Opinion  reported  at  13  T.C.  419).  The 
mandate  directs : 

It  is  now  here  ordered  and  adjudgc^d  by  this 
court,  that  th(^  decision  of  the  said  Tax  Court 
of  the  United  States  in  each  of  these  causes  be, 
and  hereby  is  reversed,  and  that  these  causes 
be,  and  lu^reby  are  remanded  to  the  said  Tax 
Court  with  directions  to  proceed  in  accord  with 
the  opinion  of  this  ('<)urt,  and  to  dispose  of 
other  issues  presented  on  the  record. 

We  therefore  proceed  as  directed  by  the  mandate. 
In  addition  to  the  facts  heretofore  found,  which  by 
reference  are  adopted  here,  we  find  on  the  same 
record  as  follows: 

Findings  of  Fact 

The  net  rentals  from  the  Clifton  Hotel  w^ere  ap- 
portioned on  Schedule^  B  of  the  1944  returns  of 
R.  L.  Langer  and  Eleanore  Langer  as  follows: 

Net  Rentals $14,498.01 

Apportionment  among  owners: 

R.  L.  &  Eleanore  Langer .  i/o  $7,249.00 

Nelda  Clinton %    5,436.75 

Mary  R.  Brown Vs     1,812.26  $14,498.01 

The  net  profits  from  the  Figueroa   Hotel   were 
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apportioned  on  Schedule  C  of  the  Langers'  1944 

returns  as  follows: 

Net  Profit  $59,441.42 

Clifford  Clinton $21,165.53 

R.  M.  Callicott 7,055.18 


$28,220.71 
R.  L.  &  Eleanore  Langer.   31,220.71  $59,441.42 


This  represents  a  distribution  of  %  of  the  net 
profits  from  the  Figueroa  Hotel  to  Clifford  Clinton, 
Vs  to  R.  M.  Callicott,  and  i/o  to  the  Langers,  with 
$3,000  additional,  or  $250  per  month,  ludng  distrib- 
uted to  the  Langers  as  administration  expense,  in 
accordance  with  a  joint  venture  agreement  between 
R.  L.  Langer,  Clifford  Clinton  and  R.  M.  Callicott, 
evidenced  by  the  following  memorandum  executed 
September  22,  1945 : 

Memorandum  of  Agreement 

This  memorandum,  executed  September  22nd, 
1945,  by  R.  L.  Langer,  Clifford  E.  Clinton  and 
Ransom  M.  Callicott,  of  Los  Angeles,  California, 
evidences  and  confirms  the  terms  of  a  financing  and 
profit-sharing  agreement  in  the  nature  of  a  limited 
joint  venture  entered  into  between  them  before  exe- 
cution of  the  lease  hereinafter  mentioned  and  ever 
since  effective,  as  follows: 

1.  Upon  the  consideration  and  agreement  herein 
expressed  the  parties  joined  in  providing  and 
contributing  the  moneys  paid  by  said  Langer  in 
acquiring   said   lease   and   commencing   operations 
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thereunder;  which  lease  dated  June  1,  1945,  (and 
recorded  in  Book  13415,  pp.  270-279,  of  Official 
Records  of  Los  Angeles  County,  Cal.)  was  made 
by  Figueroa  Hotel  Company,  as  lessor,  to  said 
Langer,  as  lessee,  affecting,  for  ten  years  then 
])eginning,  the  property  and  furnishings  thereof 
known  as  "Figueroa  Hotel,"  at  Figueroa  Street 
and  Olympic  Boulevard  in  said  City  of  Los  Angeles, 
and  was  extended  by  agreement  between  said  par- 
ties thereto,  dated  July  21,  1939,  for  an  additional 
term  ending  May  31,  1949. 

2.  Upon  such  consideration  it  was  and  is  so 
agreed  the  parties  shall  be  entitled  to  and  that 
there  shall  be  shared  between  them  in  the  propor- 
tions of: 

Langer one-half, 

Clinton three-eighths,  and 

Callicott one-eighth, 

all  net  profits  and  losses  accruing  from  operation 
of  said  property  while  under  such  lease  and  exten- 
sion or  any  further  such  extension  or  lease  to  him, 
or  which  he  shall  be  instrumental  in  obtaining  as 
to  said  property  for  any  member  of  his  family  or 
corporation  in  which  he  or  they  shall  be  interested, 
or  resulting  from  any  sale  or  disposition  of  any 
such  leasehold  (this  agreement  to  continue  in  effect 
so  long  as  any  such  lease  or  leasehold  shall  be  in 
effect)  ;  and  that  said  other  parties  shall  be  entitled, 
though  not  required,  to  participate,  in  the  propor- 
tions aforesaid,  with  said  Langer  or  any  such  lessee 
in  any  opportunity  to  him  or  such  lessee  to  pur- 
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chase  said  property  during  or  at  expiration  of  any 
such  leasehold. 

Such  net  profit  from  operation  of  said  property 
shall  include  all  gross  receipts  and  revenue  accruing 
and  received  therefrom,  after  deduction  of  only 
current  expenses  of  such  operation,  including  rental 
and  other  charges  payable  under  such  then  lease; 
provided  while  Langer  shall  hereafter  personally 
continue  management  of  such  operation  he  may 
deduct  and  retain  from  such  profit  for  each  month, 
before  division  thereof  and  in  like  manner  as  an 
expense  of  such  operation,  $350.00  (the  similar  de- 
duction of  $250.00  per  month  for  approximately 
three  years  next  prior  hereto  being  approved). 

Accounting  and  settlement  in  accordance  here- 
with has  been  made  as  to  such  net  profit  for  the 
period  ending  Septeml^er  22,  1945,  and  shall  be  final 
save  for  errors.  Further  such  accounting  and  pay- 
ment shall  be  made  monthly.  Langer  shall  keep 
and  maintain  at  a  convenient  place  at  Los  Angeles 
full  and  complete  books,  accounts  and  records  of 
such  operation  and  profit,  and  the  same  shall  hv 
open  to  inspection  of  the  other  parties  and  their 
representatives  at  all  reasonable  times  Avith  the 
right  to  make  extracts  or  copies. 

3.  Langer  shall  endeavor  to  procure  extensions 
of  such  existing  leasehold  or  further  leases  of  said 
property  as  possible  from  time  to  time  so  that  this 
agreement  may  continue  effective  as  aforesaid.  He 
shall  promptl}'  notify  the  other  parties  in  advance 
of  each  such  further  extension  or  new  lease  and 
proposals  therefor.    So  far  as  possible  each  thereof 
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shall  be  made  only  on  terms  fii'st  ai)proved  in  writ- 
ing by  the  other  parties  hereto;  but  should  that  be 
impossible  Langer  may  nevertheless  make  the  same 
on  other  terms,  subject  to  the  right  of  the  other 
parties  at  their  election  to  terminate  this  agreement 
effective  at  commencement  of  the  term  of  any  such 
lease  or  extension  on  terms  not  so  api^roved  by 
them. 

4.  During  continuance  hereof  Langer  and  his 
successors  shall  not,  without  the  other  parties'  writ- 
ten consent,  transfer,  assign  or  hypothecate  the  then 
leasehold  interest  in  such  property  or  consent  to 
modification  or  termination  thereof,  or  sublet  the 
property  other  than  as  incident  to  usual  hotel  oper- 
ation, and  shall  promptly  discharge  the  obligations 
of  such  leasehold  and  continue  operation  of  said 
property  in  the  same  general  manner  as  heretofore 
but  shall  not  incur  any  unusual  expense  which 
might  alfect  such  profits  without  written  consent 
of  the  pai'ties. 

5.  Under  and  pursuant  to  such  agreement,  the 
subject  matter  thereof,  and  the  respective  rights 
and  interests  of  the  parties  thereunder  were  and 
are  only  such  as  shall  be  consistent  w4th  and  not 
in  violation,  or  constituting  in  creation  thereof,  any 
violation  of  said  lease. 

The  respective  interests  of  the  parties  hereunder 
are  assignable  and  shall  be  unaffected  by  death  of 
any  of  them;  and  the  same  and  this  agreement  and 
its  obligations  shall  inure  to  the  benefit  of  and  bind 
the  parties,  their  heirs,  successors  and  assigns  in 
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accordance  with  the  terms  thereof  and  as  if  parties 
hereto  in  the  capacity  of  the  party  through  whom 
claiming. 

In  Witness  Whereof,  they  execute  this  instru- 
ment on  the  date  aforesaid. 

[Signed]     R.  L.  LANGER, 

[Signed]     CLIFFORD  E.  CLINTON, 

[Signed]     RANSOM  M.  CALLICOTT. 

The  Clifton  Hotel  was  operated  as  a  joint  ven- 
ture in  1944  by  the  Langers  in  conjunction  with 
Nelda  Clinton  and  Mary  R.  Brown.  The  Figueroa 
Hotel  was  operated  as  a  joint  venture  in  1944  by 
the  Langers  in  conjunction  with  Clifford  Clinton 
and  R.  M.  Callicott.  The  Langers'  distributive 
share  of  the  net  profits  in  that  year  from  such  joint 
ventures  was  $7,249,  or  $3,624.50  apiece,  from  the 
Clifton  Hotel,  and  $31,220.71,  or  $15,610.35  apiece, 
from  the  Figueroa  Hotel. 

The  back  pay  of  $10,000  received  by  R.  L.  Langer 
in  1944  from  the  Commodore  Hotel  Company, 
allocable  $5,000  to  R.  L.  Langer  and  $5,000  to 
Eleanore  Langer,  comprised  more  than  15  per  cent 
of  their  respective  gross  incomes  of  $30,729.45  and 
$31,854.43. 

The  gross  income  reported  l^y  the  Lindseys  in 
1944  was  $44,183.52,  or  $22,091.76  apiece.  Their 
gross  income  for  1944  was  actually  $101,569.40, 
or  $50,784.70  apiece,  computed  to  include  ''other 
business  deductions"  of  the  Commodore  Cafe, 
amounting  to  $57,385.88.    The  back  pay  of  $10,000 
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received  by  C.  Aljbott  Lindsey  in  1944  from  tin; 
Commodore  Hotel  ComiJixny,  allocable  $5,000  to 
Lindsey  and  $5,000  to  Pauline  Lindsey,  comjjrised 
less  than  15  per  cent  of  such  gross  incomes. 

In  1945  the  total  receipts  of  the  Commodore  Cafe, 
as  reported  l^y  the  Lindseys,  were  $144,897.99,  cost 
of  goods  sold  $58,911.83,  other  Inisiness  deductions 
$65,564.72.  The  gross  income  reported  by  the  Lind- 
seys in  1945  Avas  $52,493.82,  or  $26,246.91  apiece. 
Their  gross  income  for  1945  was  actually  $118,- 
058.54,  or  $59,029.27  apiece,  computed  to  include^ 
"other  l)usiness  deductions"  of  the  Commodore 
Cafe,  amounting  to  $65,564.72.  The  back  pay  of 
$11,500  received  ]:>y  C.  A])bott  Lindsey  in  1945  from 
the  Commodore  Hotel  Company,  allocable  $5,750  to 
Lindsey  and  $5,750  to  Pauline  Lindsey,  comprised 
less  than  15  per  cent  of  such  gross  incomes. 

Opinion 
Johnson,  Judge : 

The  Court  of  Appeals  for  the  Ninth  Circuit  deter- 
mined in  Estate  of  R.  L.  Langer  v.  Commissioner, 
183  Fed.  (2d)  758;  re\ersing  13  T.C.  419,  that  the 
deferment  in  payment  of  the  amounts  of  back  sal- 
ary here  in  question  was  caused  by  an  event  similar 
to  receivership  within  the  requirement  of  section 
107(d)(2)(A),  Internal  Revenue  Code,  contrary  to 
the  contention  of  respondent  and  to  our  prior  hold- 
ing. Respondent,  however,  also  contends  that  sec- 
tion 107(d)  is  not  applicable  because  the  emploj-er 
was  under  no  obligation  to  pay  in  prior  years,  and 
because  the  pa>Tiients  were  less  than  15  per  cent  of 
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petitioners'  gross  incomes,  which  he  says  should  be 
computed  to  comprise  receipts  undiminished  by  the 
expenses  of  businesses  from  which  they  derived  in- 
come. Pursuant  to  mandate  we  now  consider  these 
contentions,  which  we  found  it  unnecessary  to  con- 
sider under  our  prior  holding. 

Respondent  points  out  that  under  Regulations 
111,  section  29.107-3,  ''back  pay"  does  not  include 
"additional  compensation  for  past  services  when 
there  w^as  no  prior  agreement  or  legal  obligation 
to  pay  such  additional  compensation  *  *  *."  He 
maintains  that  except  as  to  part  of  the  year  1937, 
petitioners'  salaries  were  authorized  retroactively 
by  the  board  of  directors  of  the  Commodore  Hotel 
Company  on  January  3,  1944,  that  there  was  no 
prior  agreement  or  legal  obligation  to  pay  such 
salaries,  and  that  the  resolution  of  the  board  of 
directors  of  April  14,  1937,  that  salaries  of  $600  a 
month  be  paid  Langer  and  Lindsey  from  January 
1,  1937,  and  "every  month  hereafter"  was  intended 
for  one  year  only.  Petitioners  maintain  that  the 
1937  authorization  was  a  continuing  one  and  ex- 
tended beyond  the  year. 

We  think  the  facts  clearly  support  petitioners  on 
this  issue.  The  salaries  Avere  voted  in  1937  and  we 
do  not  understand  the  resolution  to  cover  only  1937, 
especially  in  view  of  the  phrase  "every  month  here- 
after. ' '  But  whatever  period  the  resolution  covered, 
the  presumption  is  that  petitioners'  services  after 
1937  were  not  gratuitous  and  that  the  parties  in- 
tended the  same  compensation.  As  said  in  6A  Cal. 
Jur.  1125: 


vs.  Estate  of  R.  L.  Langer,  etc.  25 

If  an  officer  is  hired  at  a  fixed  vsalary  and 
continues  in  the  same  employment  after  expira- 
tion of  the  term  of  his  original  hiring  without 
a  new  contract,  it  is  presumed  that  the  parties 
intend  the  same  compensation. 

See  also,  Fletcher,  Cyclopedia  of  Corporations,  Vol. 
16,  pp.  440-41;  Caminetti  v.  Prudence  Mut.  Life 
Ins.  Assn.,  62  Cal.  App.  (2d)  945,  146  Pac.  (2d)  15; 
Perry  v.  J.  Noonan  Furniture  Co.,  8  Cal.  App.  35, 
95  Pac.  1128.  The  facts  show^  that  the  Commodore 
Hotel  Company  failed  to  jjay  salaries  from  1937  to 
1942  because  it  was  not  able  to  do  so,  not  because 
it  was  not  liable  to  do  so.  The  1944  authorization 
recognized  that  there  were  owing  to  the  officers 
specific  amounts  of  back  salary  for  1937,  1938,  1939, 
1940,  1941,  and  1942.  In  other  words,  the  1944 
authorization  was  not  a  retroactive  authorization 
but  a  recognition  of  a  liability  that  already  existed, 
and  it  merely  directed  the  satisfaction  of  that  lia- 
bility as  soon  as  possible.  The  fact  that  the  cor- 
poration paid  the  back  salaries  without  approval 
of  the  Salary  Stabilization  Unit  of  the  Treasury 
after  being  informed  by  the  latter  that  it  could  do 
so  without  approval  only  if  ''there  was  a  bona  fide 
contractual  liability  on  October  3,  1942,''  also  sup- 
ports our  conclusion  that  such  a  liability  existed. 
We  can  not  assume  that  the  corporation  violated 
the  law. 

Respondent  also  contends  that  petitioners  have 
failed  to  meet  the  requirement  of  section  107(d) 
that  in  order  for  a  taxpayer  to  be  entitled  to  the 
l)enefits  of  that  section,  the  amount  of  back  pay 
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received  or  accrued  during  the  taxable  year  must 
exceed  15  per  cent  of  the  taxpayer's  gross  income 
for  that  year.  Petitioners  contend  that  only  the  net 
profits  derived  from  the  operation  of  the  Commo- 
dore Cafe  in  1944  and  1945,  i.e.,  gross  receipts  less 
cost  of  goods  sold  and  other  Imsiness  deductions, 
are  includible  in  the  gross  incomes  of  the  Lindsey-; 
in  1944  and  1945  for  purposes  of  section  107(d). 
They  concede  that  "if  gross  receipts  are  to  be  used 
in  determining  the  percentage  under  section  107(d), 
the  Lindsey s  are  not  entitled  to  the  relief  which 
they  have  claimed.  Likewise,  if  gross  sales,  less  cost 
of  goods  sold,  is  the  correct  figure,  the  relief  is 
lost."  In  eifect,  they  are  claiming  that  the  adjusted 
gross  incomes  of  the  Lindseys  in  1944  and  1945, 
which  include  only  net  profits  from  lousiness,  should 
])e  the  figures  upon  which  the  15  per  cent  should  be 
computed  for  purposes  of  section  107(d). 

We  disagree.  The  statute  plainly  says  "gross  in- 
come," not  "adjusted  gross  income."  Whenever 
Congress  has  intended  a  percentage  to  apply  to  "ad- 
justed gross  income,"  it  has  said  so,  as  in  the  allow- 
ance for  charitable  contributions  under  section 
23  (o),  or  for  medical  expenses  luider  section 
23  (x).  Similarly,  when  it  has  intended  a  percentage 
to  apply  to  "gross  income,"  as  in  section  275(c),  it 
has  also  said  so.  We  can  not  therefore  impute  an  in- 
tention on  the  part  of  Congress  to  refer  to  "adjusted 
gross  income"  in  section  107(d)  when  it  has  plainly 
said  "gross  income." 

In  defining  "gross  income  from  business,"  section 
29.22 (a) -5  of  Regulations  111,  provides: 

In  the  case  of  a  manufacturing,  merchandis- 
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ing,  or  mining  business,  *' gross  income"  moans 
the  total  saJcs,  less  the  cost  of  goods  sold,  plus 
any  income  from  investments  and  from  inci- 
dental or  outside  operations  or  sources.  In  de- 
termining the  gross  income  subtractions  should 
not  be  made  for  depreciation,  depletion,  selling 
expenses,  or  losses,  or  for  items  not  ordinarily 
used  in  computing  the  cost  of  goods  sold.^  *  *  * 

The  back  pay  received  hy  Lindsey  of  $10,000  in 
1944  and  $11,500  in  1945,  allocable  half  to  his  wife, 
not  being  more  than  15  per  cent  of  the  gross  in- 
comes of  the  Lindseys  of  $101,569.40,  or  $50,784.70 
apiece,  in  1944,  and  $118,058.54,  or  $59,029.27  apiece, 
in  1945,  computed  to  include  gross  receipts  from 
the  Commodore  Cafe  less  cost  of  goods  sold,  they 
are  not  entitled  to  the  relief  of  section  107(d). 

As  for  the  Langers,  the  other  petitioners  herein, 
the  facts  show  that  they  reported  income  in  1944 
from  the  operation  of  the  Clifton  Hotel  and  the 
Figueroa  Hotel.  In  each  hotel  the  interest  of  the 
Langers  was  50  per  cent.  The  other  owners  of  the 
Clifton  Hotel  were  Nelda  Clinton,  who  owned  37% 
per  cent,  and  Mary  R.  Brown,  who  owned  121/2  per 
cent.  The  other  owners  of  the  Figueroa  Hotel  were 
Clifford  E.  Clinton,  who  ow^ned  37 V2  per  cent,  and 
R.  N.  Callicott,  who  owned  12%  per  cent.  The 
Langers  reported  on  the  schedules  of  their  1944 
returns  the  gross  receipts  from  these  two  hotels. 


iThis  fundamental  concept  of  ''gross  income" 
from  business  as  gross  receipts  less  cost  of  goods 
sold  has  stood  unchallenged  for  many  vears.  See 
Mim.  2915  and  I.T.  1241,  I-l  C.B.  233,^  234. 
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but  they  brought  forward  to  the  face  of  the  returns 
only  their  50  per  cent  share  of  the  net  profits  from 
each  hotel,  i.e.,  gross  receipts  less  business  expenses 
less  the  50  per  cent  share  of  the  net  profits  appor- 
tioned to  the  other  owners.  Petitioners  contend  that 
only  this  net  amount  is  includible  in  the  Langers' 
gross  income  for  purposes  of  section  107(d).  They 
maintain  that  these  two  hotels  were  operated  by  the 
Langers  and  the  co-owners  as  joint  ventures.  They 
point  out  that  if  the  joint  ventures  had  filed  part- 
nership returns  as  they  should  have,2  the  business 
expenses  of  the  joint  ventures  would  have  been  de- 
ducted on  the  partnership  returns  and  only  the 
Langers'  distributive  share  of  the  net  profits  from 
these  ventures  would  have  been  reported  on  their 
individual  returns. 

Respondent  does  not  question  the  division  of  the 
income  from  these  hotels  between  the  Langers  and 
their  co-owners,  and  he  concedes  that  if  partnership 
returns  had  been  filed,  he  would  not  question  the 


2Sec.  3797.  Definitions. 

Internal  Revenue  Code. 

(a)  When  used  in  this  title,  where  not  otherwise 
distinctly  expressed  or  manifestly  incompatible  mth 

the  intent  thereof — 

*     *     * 

(2)  Partnership  and  Partner. — The  term  '* part- 
nership" includes  a  syndicate,  group,  pool,  joint  ven- 
ture, or  other  unincorporated  organization,  through 
or  by  means  of  which  any  business,  financial  opera- 
tion, or  venture  is  carried  on,  and  which  is  not, 
within  the  meaning  of  this  title,  a  trust  or  estate 
or  a  corporation;  and  the  term  "partner"  includes 
a  member  in  such  a  syndicate,  group,  pool,  joint  ven- 
ture, or  organization. 
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Langers'  inclusion  of  only  their  share  of  the  net 
poi'fits  from  such  ventures  in  their  individual  gross 
incomes  for  i)urposes  of  section  107(d).  But  he 
maintains  tliat  in  view  of  the  failure  to  file  jjart- 
nership  returns  petitioners  can  not  now  contend 
that  these  were  joint  ventures  and  compute  the 
Langers'  individual  gross  incomes  as  though  i)ait- 
nership  returns  had  been  filed. 

We  do  not  agi'ee.  The  determination  of  whether 
or  not  an  undertiiking  is  a  joint  venture  or  partner- 
vship  does  not  depend  on  whether  or  not  a  partner- 
ship return  was  filed,  and  respondent  gives  no  other 
reason  for  challenging  the  existence  of  these  joint 
ventures.  We  hiwe  found  on  the  facts  that  joint 
ventures  did  exist  between  the  Langers  and  their 
co-owners  in  the  operation  of  the  Figueroa  and 
Clifton  Hotels  in  1944.  Accordingly,  partnership 
returns  should  have  been  filed  and  the  Langers  are 
entitled  to  include,  as  they  did,  in  their  gross  in- 
comes for  1944  only  their  distributive  shares  of  the 
net  profits  of  the  Joint  ventures.  The  $10,000  in 
back  pay  received  by  Langer  in  1944,  allocable 
$5,000  to  him  and  $5,000  to  his  wife,  constituted 
more  than  15  per  cent  of  their  gross  incomes 
($30,729.45  for  Langer  and  $31,854.43  for  his  wife) 
so  computed,  and,  being  otherwise  within  the  pro- 
visions of  section  107(d),  Internal  Revenue  Codt% 
petitioners  Estate  of  R.  Ij.  Langer  and  Eleanore 
Langer  are  entitled  to  the  benefits  of  that  section 
with  respect  to  that  back  pay. 

Decisions  will  be  entered  under  Rule  50. 

Served  January  12,  1951. 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  16756 

ESTATE  OF  R.  L.  LANGER,  Deceased;  ELEA- 
NORE  LANGER,  Executrix, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  mandate  of  the  Court  of  Appeals  for 
the  Ninth  Circuit  filed  August  17,  1950,  and  Find- 
ings of  Fact  and  Opinion  of  this  Court  promulgated 
January  12,  1951,  the  respondent  herein,  on  March 
30,  1951,  filed  a  computation  of  tax,  in  which  peti- 
tioner filed  an  agreement  on  March  30,  1951.  Now, 
therefore,  it  is 

Ordered  and  Decided:  That  there  is  an  overpay- 
ment in  income  tax  for  the  year  1944  in  the  amount 
of  $2,762.46,  which  amount  was  paid  after  the  mail- 
ing of  the  notice  of  deficiency. 

[Seal]        /s/  LUTHER  A.  JOHNSON, 

Judge. 


"^to* 


Entered  Apr.  3,  1951. 
Served  Apr.  4,  1951. 
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United  States  Court  of  Ai)peals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  16756 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner  on  Review, 

vs. 

ESTATE  OF  R.  L.  LANGER,  Deceased;  ELEA- 
NORE  LANGER,  Executrix, 

Respondent  on  Review. 

PETITION  FOR  REVIEW 

The  Commissioner  of  Internal  Revenue  hereby 
petitions  for  review  by  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  of  the  decision  en- 
tered by  the  Tax  Court  of  the  L'nited  States  on 
April  3,  1951,  ordering  and  deciding  that  there  is 
an  overpayment  in  income  tax  for  the  year  1944  in 
the  amount  of  $2,762.46,  which  amount  was  paid 
after  the  mailing  of  the  notice  of  deficiency.  The 
decedent's  income  tax  return  for  the  year  1944  was 
filed  with  the  Collector  of  Internal  Revenue  for  the 
Sixth  District  of  California,  located  at  Los  Angeles, 
whose  office  is  within  the  jurisdiction  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit. 

The  question  presented  for  adjudication  is 
whether  the  taxpayer's  receipt  of  back  pay  during 
the  taxable  year  1944  constituted  more  than  15  per 
cent  of  his  gross  income  received  during  that  year. 
The  Tax  Court  holds  that  in  computing  the  15  per 
cent  limitation  it  is  necessary  to  include  in  gross 


32  Commissioner  of  Internal  Revenue 

income  only  the  distributive  shares  of  the  net  profits 
realized  from  the  operation  of  a  joint  venture  con- 
ducted under  the  name  of  the  Figueroa  Hotel.  The 
Commissioner  contends  that  the  decision  conflicts 
with  the  definition  of  "gross  income  from  business" 
contained  in  Section  29.22  (a) -5  of  Regulations  111 
and  with  I.T.  3981,  1949-2  C.B.  78. 

The  Commissioner  files  his  petition  for  review 
pursuant  to  the  provisions  of  Sections  1141  and 
1142  of  the  Internal  Revenue  Code. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General, 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Petitioner  on  Review. 

Filed  T.C.U.S.  May  3,  1951. 


[Title  of  Court  of  Appeals  and  Cause.] 

NOTICE  OF  FILING  PETITION 
FOR  REVIEW 

To:  Mrs.  Eleanore  Langer,  Executrix,  Estate  of 
R.  L.  Langer,  Deceased,  c/o  Figueroa  Hotel, 
939  South  Figueroa  Street,  Los  Angeles,  Cali- 
fornia. 

You  are  hereby  notified  that  the  Commissioner 
of  Internal  Reven\u^  did,  on  the  3rd  day  of  May, 
1951,  file  with  the  Clerk  of  the  Tax  Court  of  the 
United  States,  at  Washington,  D.  C,  a  petition  for 
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review  by  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  of  the  decision  of  the  Tax  Court 
heretofore  rendered  in  the  above-entitled  cause.  A 
copy  of  the  petition  for  review  as  filed  is  hereto 
attached  and  served  upon  you. 

Dated  this  :3rd  day  of  May,  1951. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Petitioner  on  Review. 

PROOF  OP  SERVICE  OF  NOTICE  OF  FILING 
PETITION  FOR  REVIEW 

T.  C.  Docket  No.  16756 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner  on  Review, 

vs. 

ESTATE  OF  R.  L.  LANGER,  Deceased;  ELEA- 
NORE  LANGER,  Executrix, 

Respondent  on  Review. 

To  the  L^nited   States   Court  of  Appeals   for  the 
Ninth  Circuit: 

State  of  California, 
County  of  Los  Angeles — ss. 

Frank  O.  Schelfeffer,  being  first  and  duly  sworn, 
says :  I  am  a  citizen  of  the  United  States  of  Amer- 
ica, over  the  age  of  twenty-one  years,  and  not  a 
party  to  or  in  any  way  interested  in  the  proceeding 
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in  which  this  Notice  of  Filing  Petition  for  Review 
was  issued. 

At  12:55  p.m.  on  the  third  day  of  May,  1951,  I 
served  the  annexed  Notice  of  Filing  Petition  for 
Review  on  the  following  Respondent  on  Review 
named  therein  at  the  place  set  opposite  the  name 
of  the  Executrix,  by  delivering  to  and  leaving  witli 
the  Executrix  a  copy  of  said  Notice  of  Filing  Peti- 
tion for  Review  and  a  copy  of  the  Petition  for 
Review  and  at  the  same  time  exhibiting  the  orig- 
inal of  the  Notice  of  Filing  Petition  for  Review. 
Place  of  Service:  6130  Blackburn  Avenue,  Los  An- 
geles, California. 

Name:    Eleanore  Langer,  Executrix  of  the  Estate 
of  R.  L.  Langer,  Deceased. 

/s/  FRANK  O.  SCHELFEFFER. 

Subscribed  and  sworn  to  before  me  this  4th  day 
of  May,  1951. 

[Seal]        HAZEL  J.  IVINS, 

Notary  Public. 

My  Commission  Expires  Nov.  9,  1952. 
Filed  T.C.U.S.  May  8,  1951. 


vs.  Estate  of  R.  L.  Langer,  etc.  ^5 

[Title  of  Court  of  Ajjpeals  and  Cause.] 

NOTICE  OF  FILING  PETITION 
FOR  REVIEW 

To:  Dana  Lantham,  p]squire,  or  Austin  H.  Peck, 
Jr.,  Esquire,  or  Henry  C.  Diehl,  Esquire,  1112 
Title  Guarantee'  Building-,  411  West  Fifth 
Street,  Los  Angeles  13,  California. 

You  are  here))y  notified  that  the  Commissioner  of 
Internal  Revenue  did,  on  the  3rd  day  of  May,  1951, 
file  with  the  Clerk  of  the  Tax  Court  of  the  United 
States,  at  Washington,  1).  C,  a  petition  for  review 
by  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  of  the  decision  of  the  Tax  Court 
heretofore  rendered  in  the  above-entitled  cause.  A 
copy  of  the  petition  for  review  as  filed  is  hereto 
attached  and  served  upon  you. 

Dated  this  3rd  day  of  May,  1951. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Petitioner  on  Review. 

Service  acknowledged. 
Filed  T.C.U.S.  May  8,  1951. 


[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS 

The  Commissioner  of  Internal  Revenue,  peti- 
tioner on  review  herein,  relies  upon  the  follo\^ing 
points  in  support  of  his  position: 
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The  Tax  Court  of  the  United  States  erred: 

1.  In  holding  and  deciding  that  "back  pay" 
received  by  the  taxpayer  in  1944  exceeded  15  per- 
cent of  the  taxpayer's  gi'oss  income  for  this  year. 

2.  In  failing  to  hold  and  decide  that  the  "back 
pay"  received  by  the  taxpayer  in  1944  did  not  ex- 
ceed 15  percent  of  the  taxpayer's  gross  income  for 
this  year. 

3.  In  holding  and  deciding  that  there  is  an  over- 
payment in  income  tax  for  the  year  1944  in  the 
amount  of  $2,762.46. 

4.  In  failing  to  hold  and  decide  that  there  is  a 
deficiency    for   the    year    1944   in    the    amount    of 

$3,086.48. 

5.  In  that  its  opinion  and  decision  are  not  sup- 
ported by  the  evidence  and  are  contrary  to  the  law 
and  regulations  promulgated  thereunder. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal   Revenue.  At- 
torneys for  Petitioner  on  Review. 

Statement  of  Service  attached. 

Received  and  filed  T.C.U.S.  May  31,  1951. 
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[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 

ON  review- 
To  the  Clerk  of  the  Tax  Court  of  the  United  States: 

Will  you  please  prepare,  certify,  transmit  and 
deliver  to  the  Clerk  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  the  following  por- 
tions of  the  record  before  the  Tax  Court  of  the 
United  States: 

(1)  Petition. 

(2)  Answer. 

(3)  Findings  of  Fact  and  Opinion  of  the 
Tax  Court. 

(4)  Decision  of  the  Tax  Court. 

(5)  Petition  for  review,  together  with  proof 
of  service  and  Statement  of  Points. 

(6)  This  designation. 

/s/  CHARLES   OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Respondent  on  Review. 

Statement  of  Service  attached. 

Received  and  filed  T.C.U.S.  May  31,  1951. 
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[Title  of  Tax  Court  and  Cause.] 

CLERK'S  CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  the  Tax  Court  of 
the  United  States  do  hereby  certify  that  the  fore- 
going documents,  1  to  8,  inclusive,  constitute  and 
are  the  original  papers  and  proceeding  on  file  in  my 
office  as  called  for  by  the  "Designation  of  Contents 
of  Record  on  Review"  in  the  proceeding  before 
the  Tax  Court  of  the  United  States  in  the  above- 
entitled  proceeding  and  in  which  the  respondent  in 
The  Tax  Coui*t  proceeding  has  initiated  an  appeal 
as  above-numbered  and  entitled,  together  with  a 
true  copy  of  the  docket  entries  in  said  Tax  Court 
proceeding,  as  the  same  appear  in  the  official  docket 
book  in  my  office. 

In  testirnony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  5th  day  of  June,  1951. 

[Seal]        /s/  VICTOR  S.  MERSCH, 

Clerk,  The  Tax  Court  of  the 
United  States. 
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[Endorsed]:  No.  12971.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Commissioner  of 
Internal  Revenue,  Petitioner,  vs.  Estate  of  R.  L. 
Langer,  Deceased,  Eleanor  Langer,  Executrix,  Re- 
spondent. Transcript  of  the  Record.  Petition  to 
Review  a  Decision  of  The  Tax  Court  of  the  United 
States. 

Filed  June  11,  1951. 

/s/  PAUL  P.  O^BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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NAMES  AND  ADDRESSES  OF  ATTORNEYS 
OF  RECORD 

For  the  Plaintiff: 

EMIL  C.  PETERS,  Esq., 

309  Castle  &  Cooke  Bldg., 
Honolulu  13,  Hawaii. 

For  the  Defendant: 

UNITED  STATES  DISTRICT  ATTORNEY, 
District  of  Hawaii, 
Federal  Building, 
Honolulu,  T.  H. 


In  the  United  States  District  Court 
for  the  District  of  Hawaii 

Civil  Action,  File  No.  935 

EMIL  C.  PETERS, 

Plaintiff, 
vs. 

JAMES  M.  ALSUP,  Individually  and  as  United 
States  Collector  of  Internal  Revenue  for  the 
District  of  Hawaii, 

Defendant. 

COMPLAINT 

To  the  Honorable  the  United  States  District  Court 
for  the  District  of  Hawaii: 
The  abovenamed  plaintiff  complains  of  the  above- 
named  defendant  and  for  causes  of  action  alleges: 

First  Cause  of  Action 

1.  That  the  grounds  upon  which  the  jurisdiction 

.  depends  are  that  the  cause  of  action 
herein  alleged  arises  under  a  ''law  providing  for  in- 
ternal revenue'^  and  is  for  the  recovery  "of  an  in- 
ternal revenue  tax"  allegedly  "erroneously  and 
illegally  assessed  and  collected". 

2.  That  the  plaintiff,  hereinafter  referred  to  as 
the  "taxpayer",  is  and  during  all  the  times  herein- 
after mentioned  was  a  resident  of  Honolulu,  City 
and  County  of  Honolulu,  Territory  of  Hawaii,  and 
is  a  citizen  of  said  Territory  and  of  the  United 
States  of  America. 
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3.  That  the  Honorable  James  M.  Alsup,  the  de- 
fendant abovenamed,  on,  to  wit,  October  10,  1947, 
was  and  since  has  been  and  now  is  United  States 
Collector  of  Internal  Revenue  for  the  District  of 
Hawaii. 

4.  That  on,  to  wit.  May  28,  1935,  the  taxpayer 
and  his  wife,  M.  Mapuana  Peters,  since  deceased, 
being  then  jDossessed  of  certain  person  property 
other  than  cash  as  tenants  by  the  entirety  made  a 
transfer  of  the  same  by  gift,  in  trust ;  that  on,  to  wit, 
March  16,  1936,  (the  day  preceding  being  Sunday) 
the  taxpayer  and  his  wife  made  separate  returns  of 
the  transfer  by  gift  so  made  by  them  during  the 
calendar  year  1935,  by  filing  with  the  Collector  of 
Internal  Revenue  for  the  District  of  Hawaii,  in 
duplicate,  under  oath,  separate  gift  tax  returns  for 
that  year  on  Form  709 ;  that  in  said  returns  the  per- 
sonal property  comprising  the  gift  was  listed,  and 
there  was  also  set  forth  the  fair  market  value  for  each 
item  thereof;  that  included  in  said  gift  were  5,355 
shares  of  the  capital  stock  of  Pineapple  Holding 
Company,  Limited,  a  Hawaiian  corporation,  the  fair 
market  value  of  the  shares  of  stock  of  Pineapple 
Holding  Company,  Limited  being  set  forth  in  said 
return  at  $16.75  per  share ;  that  in  said  returns  were 
also  set  forth  the  deductions  claimed  and  allowable 
by  law,  the  net  gifts  for  the  preceding  calendar  years, 
and  such  further  information  as  required  by  law  and 
by  regulation  made  pursuant  to  law. 

5.  That  on,  to  wit,  March  15,  1944,  the  taxpayer 
filed  with  the  Collector  of  Internal  Revenue  for  the 
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District  of  Hawaii,  in  duplicate,  luider  oath,  a  gift 
tax  return  of  transfers  by  gift  made  by  him  during 
the  calendar  year  1943,  on  Form  709 ;  that  in  said  re- 
turn the  taxpayer  set  forth  each  gift  made  by  him 
during  the  calendar  year  1943,  which,  under  Section 
1003  of  the  Internal  Revenue  Code,  should  have  been 
included  in  computing  net  gifts  and  deductioiLS 
claimed  and  allowable  rnider  Section  1004,  showing 
(a)  the  amornit  of  the  net  gifts  for  the  calendar  year 
for  which  the  return  was  i^repared,  (b)  the  aggre- 
gate sum  of  net  gifts  made  after  June  6,  1932,  and 
each  of  the  preceding  calendar  years,  (c)  the  aggre- 
gate amount  of  the  net  gifts  for  the  year  for  which 
the  return  was  prepared  plus  the  aggregate  sum  of 
net  gifts  for  each  of  the  preceding  calendar  years, 
(d)  the  tax  computed  upon  (c),  using  the  rate  sched- 
ule in  force  for  the  calendar  year  for  which  the  re- 
turn was  prepared,  (e)  the  tax  upon  the  aggregate 
amount  of  gifts  for  each  of  the  preceding  calendar 
years,  as  ascertained  in  (b),  using  the  same  rate 
schedule  as  used  for  the  calendar  year  1943,  and  (f ) 
the  total  tax  as  finally  ascertained  for  the  calendar 
year  1943,  as  follows: 

Total  included  amount  of  gifts  for  year 821,155.55 

Amount  of  net  gifts  for  year 21,155.55 

Total  amount  of  net  gifts  for  preceding  years....  13,196.37 

Total  net  gifts 34,351.92 

Tax  on  total  net  gifts 2,837.51 

Tax  on  net  gifts  for  preceding  years 638.70 

Total  tax  for  1943 2,198.81 

6.  That  on,  to  wit,  February  26,  1947,  the  Com- 
missioner of  Internal  Revenue  determined  that  a 
deficiency  existed  in  the  gift  taxes  returned  and  paid 
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by  the  taxpayer  for  the  calendar  year  1943  and  ad- 
vised the  taxpayer  thereof  in  writing  and,  no  peti- 
tion having  been  filed  by  the  taxpayer  with  the  Tax 
Court  of  the  United  States  for  a  redetermination 
of  the  alleged  deficiency  in  the  amount  of  the  tax  re- 
turned and  paid  by  the  taxpayer  upon  transfers  of 
property  made  by  him  by  gift  during  the  calendar 
year  1943,  assessed  against  the  taxpayer  a  deficiency 
in  gift  taxes  for  the  calendar  year  1943  of  $52.71; 
that  the  basis  of  such  determination  and  assessment 
of  deficiency  as  alleged  by  the  Commissioner  of  In- 
ternal Revenue  was  that  the  taxpayer,  in  his  return 
of  gifts  made  by  him  during  the  calendar  year  1935, 
had  set  forth  the  fair  market  value  at  the  date  of 
the  gift  of  shares  of  stock  of  Pineapple  Holding 
Company,  Limited,  at  $16.75  per  share;  that  the 
Collector  of  Internal  Revenue  had  found  that  the 
fair  market  value  of  said  shares  of  stock  of  Pine- 
apple Holding  Company,  Limited,  on  the  date  of 
gift,  was  $17,125  per  share;  and  that  the  net  gifts 
of  preceding  years,  as  reported  by  the  taxpayer  in 
his  return  for  the  calendar  year  1943,  should  have 
been  increased  by  $1,004.07  the  deficiency  in  the  1935 
return  on  the  one-half  interest  of  the  taxpayer  in 
5,355  shares  of  stock  of  Pineapple  Holding  Com- 
pany, Limited,  and  the  Collector  of  Internal  Rev- 
enue determined  the  said  deficiency  as  follows : 

Total   gifts   1943 $33,155.55 

Less  exclusions  12,000.00 

Amount,  gifts  included 21,155.55 

Net  gifts  for  1943 21,155.55 

Total  net  gifts  for  preceding  years: 

1933  1,459.50 

1935  12,740.94 
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Total  net  gifts 35,355.59 

Tax  on  total  net  gifts 2,973.06 

Less  tax  on  net  gifts  for  preceding  years 721.54 

Total  tax  payable  for  1943 2,251.52 

Total  tax  assessed 2,198.81 

Deficiency  52.71 

7.  That  on,  to  wit,  October  10,  1947,  the  taxpayer 
l)aid  to  the  Collector  of  Internal  Revenue  for  the 
District  of  Hawaii  said  alleged  deficiency  of  $52.71, 
together  with  interest  as  required  and  imposed  by 
law  in  the  siun  of  $10.89. 

8.  That  until  examination  was  made  in  the  year 
1947  of  the  taxpayer's  gift  return  for  the  calendar 
year  1943  the  taxpayer  was  not  advised  of  any  audit 
of  the  taxpayer's  gift  tax  return  for  the  calendar 
year  1935  or  of  any  adjustment  or  proposed  adjust- 
ment in  the  figures  reported  in  said  gift  tax  return 
for  the  calendar  year  1935 ;  that  .the  taxpayer  was 
never  given  an  opportunity  in  connection  with  said 
gift  tax  return  for  the  calendar  year  1935  to  present 
the  position  of  the  taxpayer  with  respect  to  the  value 
of  shares  of  the  capital  stock  of  Pineapple  Holding 
Company,  Limited  on  May  28,  1935  or  to  protest  or 
to  otherwise  resist  any  increase  in  the  value  of  said 
shares  for  the  purpose  of  the  computation  of  gift 
tax  liability;  that  the  time  within  which  the  gift 
taxes  imposed  by  law  upon  gifts  made  by  the  tax- 
payer during  the  calendar  year  1935  should  have 
been  assessed  was,  under  the  provisions  of  Section 
1016  of  the  Internal  Revenue  Code,  the  three  years 
next  preceding  March  17,  1939 ;  that  the  fair  market 
value  of  shares  of  stock  of  the  Pineapple  Holdmg 
Company,  Limited,  on  May  28,  1935,  the  time  that 
the  gift  was  made  by  the  taxpayer  in  the  calendar 
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year  1935,  was  a  question  of  fact  and  not  one  of  law ; 
that  for  the  purpose  of  computing  gift  tax  liability 
factual  issues  involved  in  determining  the  value  of 
personal  property  included  in  the  amount  of  net 
gifts  of  previous  years  are  barred  from  re-examina- 
tion by  the  provisions  of  Section  1016  of  the  In- 
ternal Revenue  Code;  and  the  re-assessment  of  the 
gift  tax  liability  of  the  taxpayer  in  1944  for  gifts 
made  by  him  during  the  calendar  year  1935  is  illegal 
and  contrary  to  law. 

9.  That  if  the  statute  is  not  a  bar  and  under  the 
provisions  of  the  Revenue  Code  and  Treasury  Regu- 
lations the  determination  of  the  aggregate  net  gift 
of  previous  years  admits  of  new  findings  upon  ques- 
tions of  fact,  the  taxpayer  alleges  that  the  fair 
market  value  of  stock  of  the  Pineapple  Holding 
Company,  Limited,  on  May  28,  1935,  was  the  smn 
of  $16.75  per  share,  and  a  deficiency  assessed  upon 
the  basis  of  a  fair  market  value  in  excess  of  that 
amount  is  illegal  and  contrary  to  law. 

10.  That  on,  to  wit,  October  28, 1948,  the  taxpayer 
filed  with  the  Collector  of  Internal  Revenue  for  the 
District  of  Hawaii  a  claim,  addressed  to  the  Commis- 
sioner of  Internal  Revenue,  for  refund  of  the  sum 
of  $52.71  deficiency  gift  taxes  so  paid  by  him  for 
the  calendar  year  1943  and  interest  thereon  in  the 
sum  of  $10.89,  on  Form  843,  setting  forth  in  detail 
and  under  oath  each  ground  upon  which  a  refund 
was  claimed  and  facts  sufficient  to  apprize  the  Com- 
missioner of  the  exact  basis  thereof ;  and  under  date 
of  February  8,  1949,  the  Commissioner  of  Internal 
Revenue  disallowed  the  same. 
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Wherefore,  plaintiff  prays  judgment  against  the 
defendant  in  the  sum  of  $63.60,  with  interest  from 
date  of  payment. 

Second  Cause  of  Action 
And  for  a  second  and  separate  and  distinct  cause 
of  action  by  plaintiff  against  defendant,  plaintiff 
alleges : 

1.  Plaintiff  realleges  all  the  allegations  in  para- 
graphs 1,  2,  3,  4,  5  and  6  in  his  first  cause  of  action 
herein  alleged. 

2.  That  on  September  8,  1931,  at  Honolulu, 
Hawaii,  the  taxpayer  and  M.  Mapuana  Peters,  his 
wife,  since  deceased,  created  three  express  trusts  in 
writing,  as  joint  settlors,  for  the  benefit  of  each  of 
their  three  children,  by  name,  Mapuana  Smith  Mc- 
Comas,  nee  Peters,  Emil  C.  Peters,  Jr.,  and  Elza  H. 
Steiner,  nee  Peters,  by  conveying  by  three  separate 
indentures  of  trust  of  even  date  certain  personal 
jjroperty  of  which  they  were  owners  as  tenants  by 
the  entirety  to  Hawaiian  Trust  Company,  Limited, 
a  Hawaiian  corporation,  as  trustee;  that  the  three 
separate  indentures  of  trust  were  identical  in  form 
except  as  to  the  name  of  the  beneficiary  and  the 
personal  property  conveyed;  that  the  trustee  was 
tliereby  directed  to  pay  the  net  rents,  profits  and  in- 
come of  the  trust  estate  to  the  beneficiary  for  and 
during  the  term  of  his  or  her  natural  life  with  the 
right  of  invasion  of  the  principal  at  the  discretion 
of  the  trustee  in  the  event  of  serious  illness  of  or 
other  unforeseen  emergency  to  the  beneficiary;  that 
the  settlors  reserved  to  themselves  and  the  survivor 
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of  them  the  right  from  time  to  time  to  change,  mod- 
ify or  amend  the  provisions  of  the  trust  but  not  to 
revoke  the  same  or  to  so  change  it  that  they  or  either 
of  them  would  receive  back  any  of  the  trust  estate 
or  any  of  the  income  therefrom. 

3.  That  on  January  8,  1942,  M.  Mapuana  Peters, 
the  wife  of  the  taxpayer,  died. 

4.  That  on,  to  wit,  December  31,  1943,  the  tax- 
payer, as  surviving  settlor,  amended  the  three  in- 
dentures of  trust  of  September  8,  1931,  by  (a)  en- 
larging the  powers  of  the  trustee  in  its  discretion 
to  invade  the  principal,  (b)  by  irrevocably  relin- 
quishing and  extinguishing  the  right  of  the  tax- 
payer, as  surviving  settlor,  to  shift  or  to  effect  a 
partial  or  complete  alteration  of  the  income  benefits 
of  the  trust  created  by  said  indentures,  and  (c)  by 
relinquishing  the  power  of  amendment  reserved 
therein;  that  the  three  indentures  of  trust  of  Sep- 
tember 8,  1931,  as  amended,  were  identical  in  form 
except  as  to  the  name  of  the  beneficiary  and  the  per- 
sonal property  subject  thereto. 

5.  That  on,  to  wit,  May  28,  1935,  at  said  Hono- 
lulu, the  taxpayer  and  his  wife,  M.  Mapuana  Peters, 
since  deceased,  as  aforesaid,  created  an  express  trust, 
in  writing,  of  personal  property  of  which  they  were 
possessed  as  tenants  by  the  entirety,  by  conveying 
the  same  to  the  Hawaiian  Trust  Company,  Limited, 
as  trustee,  upon  the  following  trusts,  among  others : 
(a)  to  pay  the  net  income  to  the  wife  for  and  dur- 
ing the  term  of  her  natural  life  and  portions  of  the 
principal  of  the  trust  estate  if  and  whenever  the 
trustee  should  in  its  discretion  consider  the  remain- 
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ing  net  income  insufficient  for  her  suitable  support 
and  maintenance,  and,  if  at  any  time  or  times  on  ac- 
count of  accident,  illness,  age,  infirmities  or  unfore- 
seen emergency  the  wife  should  require  the  expendi- 
ture upon  her  or  for  her  benefit  of  the  principal,  to 
sj^end  for  such  purpose  such  an  amount  as  the  trus- 
tee might  deem  reasonably  necessary  under  the  cir- 
ciunstances,  (b)  upon  and  after  the  death  of  the  wife, 
to  pay  the  remaining  net  income  to  the  taxpayer, 
it'  he  be  then  living,  for  and  during  the  remainder 
of  his  natural  life,  with  the  right  of  the  trustee  to 
invade  the  princijjal  similarly  as  in  the  case  of  the 
wife,  and  (c)  upon  the  death  of  the  survivor  of  the 
settlors,  to  distribute  the  remaining  trust  principal 
and  any  unapplied  income  therefrom  to  the  person 
or  persons  and  for  the  respective  estates  as  the  sur- 
vivor of  the  settlors  should,  in  his  or  her  last  will 
and  testament,  direct,  and,  in  default  of  such  direc- 
tion or  in  the  event  of  the  survivor  dying  intestate, 
t(^  distribute  the  same  in  three  aliquot  parts  to  the 
three  existing  trusts  of  September  8,  1931;  that  by 
the  indenture  of  trust  of  May  28,  1935,  the  settlors 
reserved  to  themselves  and  the  survivor  of  them  the 
ridit  from  time  to  time  to  change,  modify  or  amend 
the  ])ro visions  of  the  trust  but  not  to  revoke  the  same 
or  to  change  it  so  that  they  or  either  of  them  should 
receive  back  any  of  the  trust  estate ;  that  it  was  the 
intention  of  the  settlors,  by  the  qualification  attached 
to  their  power  to  change,  modify  or  amend  the  pro- 
-sdsions  of  the  trust,  that  the  inhibition  against  re- 
vocation or  receiving  back  any  of  the  trust  estate 
included  both  themselves  and  the  survivor  of  them 
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and  their  respective  creditors  and  estates;  that  at 
the  time  of  the  transfer  of  said  personal  property 
in  trust  the  same  was  pledged  to  secure  the  personal 
indebtedness  of  the  taxpayer  in  the  sum  of  Nineteen 
Thousand  Four  Hundred  Forty  (19,440.00)  Dollars, 
and  such  indebtedness  was  thereafter  paid  and  dis- 
charged by  the  taxpayer  individually  from  his  own 
moneys,  Fourteen  Thousand  Four  Hundred  (14,- 
400.00)  Dollars  of  which  were  paid  by  the  taxpayer 
in  the  calendar  year  1943  and  upon  which  he  paid 
gift  taxes. 

6.  That  in  the  gift  tax  return  made  separately 
by  the  taxpayer  for  the  calendar  year  1935,  as  al- 
leged in  paragraph  3  of  the  taxpayer's  first  cause 
of  action,  he  reported,  in  Item  C,  Schedule  A, 
thereof,  a  gift  of  a  one-half  interest  in  the  personal 
property  conveyed  by  him  as  joint  settlor  by  the  trust 
indenture  dated  May  28,  1935,  of  the  fair  market 
value  of  $112,913.75,  subject  to  an  indebtedness  of 
$19,440.00,  and  of  a  net  value  of  $93,473.75,  and  of 
a  net  value  to  the  taxpayer  of  $46,736.87;  and  that 
he  therein  computed  the  amount  of  net  gifts  for  the 
year  and  his  gift  tax  liability  as  follows ; 

(1)  Amount  of  gifts  for  year  other  than  charitable,  etc. 

gifts  (Item  C,  Schedule  A) $41,736.87 

(2)  Amount  of  charitable,  public  and  similar  gifts  for 

year  (Item  C,  Schedule  B) None 

(3)  Total  amount  of  gifts  for  year  (Item  1  plus  Item  2)  41,736.87 

(4)  Amount  of  charitable,  public  and  similar  gifts  for 

year  (Item  C,  Schedule  B) None 

(5)  Specific  exemption  claimed  (not  exceeding  $50,000 
less  total  amount  of  specific  exemption  claimed  for 
preceding  years)    41,736.87 

(6)  Total  deduction  (Item  4  plus  Item  5) 41,736.87 

(7)  Amount  of  net  gifts  for  year  (Item  3  minus  Item  6)      None 
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that  the  wife  of  the  taxpayer,  in  her  separate  re- 
turn of  gifts  made  by  her  during  the  calendar  year 
1935,  reported  a  gift  of  an  undivided  one-half  in- 
terest in  the  same  property,  similarly  as  the  tax- 
payer, of  a  net  value  of  $46,736.87,  and  took  a  de- 
duction for  the  present  value  of  her  life  interest  in 
the  income  from  an  undivided  one-half  of  the  prop- 
erty conveyed  in  the  sum  of  $19,366.42,  reporting 
the  net  value  of  the  property  transferred  by  her  at 
$27,370.45 ;  and  that  she  reported  the  amount  of  gifts 
for  the  calendar  year  1935,  other  than  charitable, 
etc.,  at  $41,736.87  and  claimed  a  specific  exemption 
in  that  amount. 

7.  That  on  January  1,  1944,  the  taxpayer,  as  sur- 
viving settlor,  amended  the  provisions  of  the  trust 
indenture  of  May  28,  1935,  by  incorporating  therein 
instructions  to  the  Hawaiian  Trust  Company,  Lim- 
ited, as  trustee,  to  transfer  and  deliver  to  itself,  as 
of  the  1st  day  of  January,  1944,  in  its  respective 
capacities  as  trustee  of  the  three  subsisting  trusts 
of  September  8, 1931,  all  of  the  property  except  cash 
of  which  the  trust  of  May  28,  1935,  was  then  com- 
posed, identifying  the  same  accordingly  as  it  should 
stand  possessed,  as  trustee,  of  each  beneficiary  of 
said  trusts  of  September  8,  1931;  that  on  October 
25,  1944,  the  taxpayer,  as  such  surviving  settlor, 
further  amended  the  provisions  of  the  trust  inden- 
ture of  May  28,  1935,  as  amended,  by  incorporating 
therein  instructions  to  the  Hawaiian  Trust  Com- 
pany, Limited,  as  trustee,  to  pay,  as  of  that  date,  to 
itself,  in  its  capacity  of  trustee  respectively  for  the 
three  children  of  the  surviving  settlor,   the   cash 
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money  remaining  included  in  the  trust  estate  of 
May  28, 1935,  as  amended,  to  wit,  the  sum  of  $484.53, 
and  to  stand  possessed  of  a  one-third  part  thereof 
as  trustee  respectively  for  the  beneficiaries  under 
said  indentures  of  trust  of  September  8,  1931 ;  that 
the  trustee  conformed  forthwith  to  the  respective 
instructions  incorporated  by  amendment  in  the  trust 
indenture  of  May  28,  1935,  by  the  amendments  of 
January  1  and  October  25,  1944,  respectively,  and 
thereuj)on  and  thereafter  held  and  has  held  and  pos- 
sessed the  property  subject  to  said  amendments,  as 
trustee  of  the  three  trusts  of  September  8,  1931,  as 
amended ;  that  on  October  26,  1944,  the  trust  of  May 
28,  1935,  as  amended,  was  cancelled  by  mutual  con- 
sent of  the  taxpayer,  as  surviving  settlor,  and  the 
Hawaiian  Trust  Company,  Limited,  as  trustee. 

8.  That  on  to  wit,  March  15,  1945,  the  taxpayer 
filed  with  the  Collector  of  Internal  Revenue  for  the 
District  of  Hawaii  a  gift  tax  return  of  transfers 
by  gift  made  by  him  during  the  calendar  year  1944, 
on  Form  709,  in  duplicate,  under  oath ;  that  the  tax- 
payer, in  Schedule  A,  reported  the  relinquishment 
by  him  in  1944  *'of  certain  powers  and  control  with 
respect  to  the  property  and  income  of  a  *  Discretion- 
ary Trust'  created  prior  to  January  1,  1939  (i.e.. 
May  28,  1935)  by  the  taxpayer  and  his  wife  now 
deceased",  claimed  "that  said  relinquishment  was 
nontaxable,  in  conformity  with  the  provisions  of 
Section  1000(e)  [1000  (3)]  of  the  Internal  Revenue 
Code,  in  view  of  the  fact  that  the  transfer  in  trust 
imder  the  indenture  of  May  28,  1935,  was  treated  as 
a  taxable  gift  and  gift  tax  returns  were  duly  filed 
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for  the  calendar  year  1935",  and  advised  that  ''full 
details  regarding  the  aforesaid  relinquishment  to- 
gether with  taxpayer's  written  consent  to  treat  said 
transfer  of  May  28,  1935,  as  a  taxable  transfer  for 
the  year  1935  and  for  all  periods  thereafter,  as  re- 
quired by  Section  1000(e)  [Section  1000(3)]  of  the 
Internal  Revenue  Code",  were  "contained  in  tax- 
payer's letter,  together  with  accompanying  docu- 
ments attached  and  made  a  part  of  his  return"; 
that  at  the  same  time  and  as  a  part  of  said  return, 
under  date  of  March  7,  1945,  the  taxpayer  advised 
the  Commissioner  of  Internal  Revenue,  by  letter, 
that,  as  surviving  settlor  and  grantor  in  the  trust  in- 
denture of  May  28,  1935,  he  had,  by  indentures  dated 
December  31,  1943,  January  1,  1944,  October  25, 
1944,  and  October  26,  1944,  full,  true  and  correct 
copies  of  which  were  attached  and  made  a  part  there- 
of, relinquished  all  power  and  control  with  respect 
to  the  distribution  of  the  property  and  income  of 
and  from  the  trust  of  May  28,  1935,  and  had  exer- 
cised and  terminated  such  power  and  control  in 
the  manner  therem  recited,  and  that,  pursuant  to  the 
provisions  of  Sections  502  and  505  of  the  Revenue 
Act  of  1943  and  Regulation  108,  as  amended  (T.I). 
5366),  he  thereby  consented,  for  all  purposes  of  the 
chapter  of  the  Revenue  Code  of  1943  applicable 
thereto,  to  treat  such  relmquislmient  in  the  calendar 
year  in  which  the  transfer  was  effected,  to  wit,  the 
year  1935,  and  for  all  periods  thereafter  as  having 
been  a  transfer  of  property  subject  to  tax  under 
the  applicable  chapter  of  the  Revenue  Code  effec- 
tive May  28,  1935,  and  since,  and  prayed  that,  in 
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the  absence  of  existing  regulations  prescribed  by  the 
Commissioner  of  Internal  Revenue  with  the  ap- 
proval of  the  Secretary  of  the  Treasury  prescribing 
the  form  of  consent,  the  within  consent  be  accepted 
as  conformable  to  Regulation  108,  as  amended ;  that 
neither  at  the  time  of  so  consenting  nor  prior  thereto 
had  the  Commissioner  of  Internal  Revenue  pre- 
scribed with  the  approval  of  the  Secretary  of  Treas- 
ury regulations  in  respect  to  such  consent;  that  the 
consent  so  given  by  the  taxpayer  was  accepted  by 
the  Commissioner  of  Internal  Revenue  as  conform- 
able to  Regulation  108,  as  amended. 

9.  That  on,  to  wit,  September  17,  1947,  the  Com- 
missioner of  Internal  Revenue  determined  that  a  de- 
ficiency existed  in  the  gift  taxes  returned  by  the  tax- 
payer for  the  calendar  year  1944  and  advised  the 
taxpayer  thereof  and,  no  petition  having  been  filed 
by  the  taxpayer  with  the  Tax  Court  of  the  United 
States  for  a  redetermination  of  the  alleged  deficiency, 
the  Conomissioner  assessed  against  the  taxpayer  a 
deficiency  in  his  gift  tax  liability  for  the  calendar 
year  1944  in  the  sum  of  $7,908.37;  that  the  basis  of 
such  determination  and  assessment  of  deficiency  as 
alleged  by  the  Commissioner  of  Internal  Revenue 
was  that  the  taxpayer,  in  his  return  of  gifts  made 
by  him  during  the  calendar  year  1944,  set  forth  no 
tax  liability ;  that  the  Collector  of  Internal  Revenue 
fomid  that  the  taxpayer,  in  the  calendar  year  1944 
had,  by  the  indentures  of  amendment  of  January 
1,  1944  and  October  25,  1944,  exercised  a  power  of 
appointment  over  the  property  transferred  by  the 
deceased  wife  of  the  taxpayer  to  the  trust  created 
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by  the  trust  indenture  of  May  28,  1935 ;  and  that  he 
determined  and  assessed  the  deficiency  of  the  tax- 
payer in  his  gift  tax  liability  for  gifts  made  by  him 
during  the  calendar  year  1944  as  follows : 

Amount  of  gifts  1944 $51,531.77 

Amount  of  net  gifts  preceding  years 35,355.99 

Total  amount  of  net  gifts 86,887.76 

Less  exclusions  9,000.00 

Total  net  gifts 77,887.76 

Less  specific  exemption  None 

Total  net  gifts  for  tax 77,887.76 

Tax  on  total  net  gifts 10,881.43 

Tax  on  net  gifts  for  preceding  years 2,973.06 

Deficiency   7,908.37 ; 

That  included  in  the  *' Total  amoimt  of  net  gifts  of 
preceding  years"  of  $13,196.37  reported  by  the  tax- 
payer for  the  year  1943,  as  set  forth  in  paragraph 
5  of  the  first  cause  of  action  hereof,  is  a  gift  by  the 
taxpayer  in  the  calendar  year  1933  of  $1,459.50 ;  that 
the  date  of  birth  of  the  taxpayer  is  December  15, 
1877;  that  the  present  worth  at  the  date  of  gift  of 
the  equitable  life  estate  of  the  taxpayer  in  one-half 
of  the  income  to  accrue  under  the  trust  of  May  28, 
1935  was  the  sum  of  $19,336.42 ;  and  that  the  consent 
of  March  7,  1947,  alleged  in  paragraph  8  of  this 
second  cause  of  action,  was  given  by  the  taxpayer 
in  good  faith  and  in  reliance  upon  the  provisions 
of  sections  502  and  505  of  the  Revenue  Act  of  1943 
and  the  amendment  of  Regulation  108  approved 
May  5,  1944  (T.  D.  5366)  and  in  the  belief  that  the 
relinquishment  by  the  taxpayer  of  the  reserved 
power  of  amendment  reposed  in  him  as  surviving 
settlor  and  grantor,  by  the  exercise  thereof  as  here- 
inbefore alleged,  constituted,  under  the  provisions 
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of  said  sections  of  the  Revenue  Act  of  1943  and  said 
regulation  108  as  amended  as  aforesaid,  a  tax  ex- 
empt exercise  of  a  power  of  appointment  of  all  the 
property  then  remaining  in  the  trust  created  by  the 
trust  indenture  of  May  28,  1935. 

10.  That  on,  to  wit,  October  10,  1947,  the  tax- 
payer paid  to  the  Collector  of  Internal  Revenue  for 
the  District  of  Hawaii  the  amount  of  said  deficiency 
in  gift  taxes  for  the  year  1944  as  thus  determined 
and  assessed,  in  the  smn  of  $7,908.37,  together  with 
interest  as  required  and  imposed  by  law  in  the  sum 
of  $1,259.59. 

11.  That  on,  to  wit,  October  28,  1948,  the  tax- 
payer filed  with  the  Collector  of  Internal  Revenue 
for  the  District  of  Hawaii  a  claim  addressed  to  the 
Commissioner  of  Internal  Revenue  for  refund  of 
taxes  for  the  calendar  year  1944  in  the  sum  of 
$7,908.37  and  interest  in  the  sum  of  $1,259.59,  on 
Form  843,  setting  forth  in  detail  and  under  oath 
each  ground  upon  which  a  refund  was  claimed  and 
facts  sufficient  to  apprize  the  Commissioner  of  the 
exact  basis  thereof;  and  under  date  of  February  2, 
1949,  the  Conmiissioner  of  Internal  Revenue  disal-  | 
lowed  the  same. 

12.  That  the  assessment  of  the  deficiency  for  the 
year  1944  was  and  is  illegal  and  contrary  to  law. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendant  in  the  sum  of  $9,167.96  with  interest  from 
October  10,  1947. 
Dated:  September  6,  1949. 

/s/  EMIL  C.  PETERS, 
Plaintiff  in  person. 
[Endorsed]  :  Filed  September  7,  1949. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

James  M.  Alsup,  Collector  of  Internal  Revenue 
for  the  District  of  Hawaii,  the  defendant  above- 
named,  by  Ray  J.  O'Brien,  United  States  Attorney 
for  the  District  of  Hawaii,  his  attorney,  for  his  an- 
swer to  the  complaint  herein  respectfully  alleges 
and  shows: 

To  the  First  Cause  of  Action 

I. 

Admits  each  and  every  allegation  contained  in 
paragraph  1. 

II. 

Admits  each  and  every  allegation  contained  in 
paragraph  2. 

III. 

Admits  each  and  every  allegation  contained  in 
paragraph  3. 

IV. 

Denies  each  and  every  allegation  contained  in 
paragraph  4,  except  he  admits  that  on  or  about  May 
28,  1935,  the  plaintiff  and  his  wife  made  a  transfer 
of  certain  property  by  gift  in  trust;  for  the  terms 
of  which  defendant  refers  to  the  trust  instrument; 
that  on  March  16,  1936,  the  plaintiff  and  his  wife 
filed  separate  gift  tax  returns  for  the  calendar  year 
1935,  to  which  said  returns  defendant  refers  for  the 
matters  set  forth  therein. 
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V. 

Denies  each  and  every  allegation  contained  in 
paragraph  5,  except  he  admits  that  on  March  15, 
1944,  the  plaintiff  filed  with  the  Collector  of  Internal 
Revenue  for  the  District  of  Hawaii,  a  gift  tax  re- 
turn of  the  transfers  of  gifts  made  by  him  during  the 
calendar  year  1943,  to  which  said  return  defendant 
refers  for  the  matters  set  forth  therein. 

VI. 

Admits  each  and  every  allegation  contained  in 
paragraph  6. 

VII. 

Admits  each  and  every  allegation  contained  in 
paragraph  7. 

VIII. 

Denies  each  and  every  allegation  contained  in 
paragraph  8,  except  he  admits  that  until  examina- 
tion was  made  in  1947  of  the  plaintiff's  gift  tax  re- 
turn for  the  calendar  year  1943,  the  plaintiff  was  not 
advised  of  any  audit  of  his  gift  tax  return  for  the 
calendar  year  1935  or  of  any  adjustment  or  pro- 
posed adjustment  of  the  figures  reported  in  the 
said  gift  tax  return  for  the  calendar  year  1935. 

IX. 

Denies  each  and  every  allegation  contained  in 
paragraph  9. 

X. 

Denies  each  and  every  allegation  contained  in 
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paragraph  10,  except  he  admits  that  on  October  28, 
1948,  the  plaintiff  filed  with  the  defendant  a  claim 
for  refund  of  the  sum  of  $52.71,  with  interest  in  the 
sum  of  $10.89. 

To  the  Second  Cause  of  Action 

I. 

Defendant,  answering  i)aragraph  1  of  the  second 
cause  of  action,  repeats  and  realleges  paragraphs  1, 
2,  3,  4,  5  and  6  of  this  answer. 

n. 

Denies  each  and  every  allegation  contained  in 
paragraph  2,  except  he  admits  that  on  September  8, 
1931,  plaintiff  and  his  wife  created  three  express 
trusts  in  writing  for  the  terms  of  which  defendant 
refers  to  the  originals  thereof. 

III. 

Admits  each  and  every  allegation  contained  in 
paragraph  3. 

IV. 

Denies  each  and  every  allegation  contained  in 
paragraph  4,  except  he  admits  that  on  December  31, 
1943,  the  taxpayer  amended  the  three  indentures  of 
trust  dated  September  8, 1931 ;  for  the  terms  of  these 
amendments  defendant  refers  to  the  instrmnents 
amending  them. 

V. 

Denies  each  and  every  allegation  contained  in 
paragraph  5,  except  he  admits  that  on  May  28,  1935, 
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the  plaintiff  and  his  wife  created  an  express  trust 
in  writing  for  the  terms  of  which  defendant  refers 
to  the  original  trust  instrument. 

VI. 

Denies  each  and  every  allegation  contained  in 
paragraph  6,  except  he  admits  that  plaintiff  filed  a 
gift  tax  return  for  the  calendar  year  1935,  to  which 
defendant  refers  for  the  contents  thereof;  and  that 
the  plaintiff's  wife  filed  a  separate  gift  tax  return 
for  the  calendar  year  1935,  to  which  defendant  re- 
fers for  the  contents  thereof. 

VII. 

Admits  each  and  every  allegation  contained  in 
paragraph  7. 

VIII. 

Denies  each  and  every  allegation  contained  in 
paragraph  8,  except  he  admits  that  on  March  15, 
1945,  the  plaintiff  filed  with  the  Collector  of  Internal 
Revenue  for  the  District  of  Hawaii,  a  gift  tax  re- 
turn for  the  calendar  year  1944,  to  which  the  de- 
fendant refers  for  the  contents  thereof. 

IX. 

Denies  each  and  every  allegation  contained  in 
paragraph  9,  except  he  admits  that  on  September 
17,  1947,  the  Commissioner  of  Internal  Revenue  de- 
termined a  deficiency  in  plaintiff's  gift  taxes  for  the 
calendar  year  1944  in  the  sum  of  $7,908.37  which 
was  subsequently  assessed  against  the  plaintiff ;  that 
the  basis  of  the  Commissioner's  determination  was 
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that  the  plaintiff  by  the  indentures  of  amendment 
of  January  1,  1944,  and  October  25,  1944,  had  exer- 
cised a  power  of  appointment  over  the  property 
transferred  by  plaintiff's  wife  to  the  trust  created 
by  the  trust  indenture  of  May  8,  1935. 

X. 

Admits  each  and  every  allegation  contained  in 
paragraph  10. 

XI. 

Denies  each  and  every  allegation  contained  in 
paragraph  11,  except  he  admits  that  on  October  28, 
1948,  plaintiff  filed  with  the  Collector  of  Internal 
Revenue  for  the  District  of  Hawaii,  a  claim  for  re- 
fund for  the  sum  of  $7,908.37  and  interest  in  the 
sum  of  $1,259.59,  to  which  defendant  refers  for  the 
contents  thereof. 

XII. 

Denies  each  and  every  allegation  contained  in 
paragraph  12. 

Wherefore,  defendant  demands  judgment  dismiss- 
ing the  complaint  with  costs. 

RAY  J.  O'BRIEN, 

United  States  Attorney, 
District  of  Hawaii. 
/s/  By   HOWARD  K.  HODDICK, 

Assistant  United  States  Atty., 
District  of  Hawaii. 

Acknowledgment  of  Service  attached. 
[Endorsed] :   Filed  January  13,  1950. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  OF  FACTS 

It  is  hereby  stipulated  by  and  between  the  plain- 
tiff in  person  and  the  defendant  by  his  attorney, 
Ray  J.  O'Brien,  United  States  Attorney  for  the 
District  of  Hawaii,  as  follows : 

1.  That  the  attached  photostats  of  the  following 
enumerated  papers  and  documents  identified  in  sub- 
paragraphs (1)  to  (13),  both  inclusive  hereof,  may 
be  admitted  in  evidence  and  considered  in  evidence 
to  the  same  legal  force  and  effect  as  the  respective 
originals  of  said  papers  and  documents,  viz. : 

(1)  Indenture  of  trust  of  Plaintiff  and  wife  to 
Hawaiian  Trust  Company  Ltd.,  dated  May  28,  1935. 

(2)  Gift  tax  return  of  Plaintiff  for  the  calendar 
year,  1935. 

(3)  Gift  tax  return  of  M.  Mapuana  Peters,  wife 
of  plaintiff  for  the  calendar  year,  1935. 

(4)  Indenture  of  trust  of  plaintiff  and  wife  to 
Hawaiian  Trust  Company  Ltd.,  of  which  Mapuana, 
the  daughter  of  the  settlors,  is  the  life  beneficiary, 
dated  September  8,  1931. 

(5)  Amendment  of  indenture  of  trust  in  the  last 
])receding  paragraph  described,  dated  December  31, 
1943. 

(6)  Amendment  of  indenture  of  trust  of  May  28, 
1935,  dated  January  1,  1944. 

(7)  Amendment  of  indenture  of  trust  of  May  28, 
1935,  as  amended,  dated  October  25,  1944. 
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(8)  Cancellation  of  indenture  of  trust  of  May  28, 
1935,  as  amended,  dated  October  26,  1944. 

(9)  Gift  tax  return  of  i)laintiff  for  the  calendar 
year  1943. 

(10)  Gift  tax  return  of  plaintiff  for  the  calendar 
year  1944. 

(11)  Letter  of  plaintiff  to  Commissioner  of  In- 
ternal Revenue,  dated  March  7,  1945. 

(12)  Notice  of  deficiency  of  gift  taxes  of  plaintiff 
for  the  calendar  year  1944,  dated  September  17, 1947. 

(13)  Treasury  Decision  No.  5366. 

2.    They  admit: 

(1)  That  on  September  20,  1904,  and  since  and 
until  January  8,  1942,  plaintiff  and  M.  Mapuana 
Peters  were  husband  and  wife. 

(2)  That  as  issue  of  the  marriage  of  plaintiff 
and  his  wife,  M.  Mapuana  Peters,  there  are  three 
children,  by  name  and  date  of  birth  as  follows : 

Mapuana  S. — Born  July  5,  1905 
Emil  C.  Jr.— Born  Nov.  3,  1906 
Elsa  H.— Born  Dec.  4,  1907. 

(3)  That  all  the  certificates  of  stock  evidencing 
the  ownership  of  the  corporate  stock  conveyed  in 
trust  by  the  trust  indenture  of  May  28,  1935,  were 
on  that  day  and  thereafter  until  transferred  into 
the  name  of  Hawaiian  Trust  Company,  Ltd.,  Trustee 
in  the  name  of  "M.  Mapuana  Peters  and  E.  C.  Peters 
as  joint  tenants  with  right  of  survivorship  and  not 
as  tenants  in  common." 

(4)  That  the  three  indentures  of  trust  of  Septem- 
ber 8,  1931,  as  originally  executed  and  as  subse- 


26  James  M.  Alsup,  Etc.,  vs. 

quently  amended  on  December  31,  1943,  were  and 
are  identical  in  form,  and  the  same  respectively  as 
exhibits  1  (4)  and  1  (5)  identified  in  paragraph  1, 
subparagraphs  (4)  and  (5)  hereof,  except  as  to  the 
name  of  the  life  beneficiary  and  the  personal  prop- 
erty subject  thereto. 

(5)  That  at  the  time  of  the  transfer  on  May  28, 
1935,  of  said  personal  property  in  trust  a  part  of 
the  same  was  pledged  to  secure  the  personal  in- 
debtedness of  the  plaintiff  in  the  sum  of  ($19,440.00) 
Nineteen  Thousand,  Four  Hundred  Forty  Dollars, 
and  such  indebtedness  was  thereafter  paid  by  plain- 
tiJff  individually  from  his  own  moneys.  Fourteen 
Thousand,  Four  Hundred  Dollars  ($14,400.00)  of 
which  were  paid  by  plaintiff  in  the  calendar  year 
1943  and  upon  which  he  paid  gift  taxes. 

(6)  That  the  letter  of  plaintiff  to  the  Commis- 
sioner of  Internal  Revenue  dated  March  7,  1945, 
identified  in  paragraph  1,  subparagraph  (10)  hereof 
was  on,  to-wit,  March  7,  1945,  mailed  by  plaintiff 
to  the  Commissioner  of  Internal  Revenue  by  U.  S. 
Registered  Mail  addressed  to  him  at  Washington, 
D.  C,  and  the  Commissioner  of  Internal  Revenue 
never  made  any  reply  thereto. 

(7)  That  the  date  of  birth  of  the  taxpayer  is  De- 
cember 15,  1877. 

(8)  That  the  present  worth  at  the  date  of  gift 
of  the  equitable  life  estate  of  the  taxpayer  in  one- 
half  of  the  income  to  accrue  under  the  trust  of  May 
28,  1935,  was  the  sum  of  Nineteen  Thousand,  Three 
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Hiuidred  Thirty-Six  Dollars  and  Forty- two  cents 
($19,336.42). 

(9)  That  on  May  28,  1935,  the  highest  and  lowest 
quoted  selling  prices  of  shares  of  the  Pineapple 
Holding  Company,  Ltd.,  on  the  Honolulu  Stock  Ex- 
change were  $17.50  and  $16.75  per  share  respectively. 

3.  That  the  plaintiff  if  called  as  a  witness  on  his 
own  behalf  would  testify: 

(1)  That  the  personal  property  transferred  by 
the  indenture  of  trust  of  May  28,  1935,  originally 
belonged  to  the  plaintiff,  and  the  consideration  with 
which  the  same  was  acquired  by  him  was  provided 
by  plaintiff  out  of  his  own  monies  and  properties, 
and  plaintiff's  wife  did  not  contribute  thereto  either 
in  whole  and  in  part. 

4.  That  the  within  stipulation  in  order  to  its  ef- 
fectiveness be  approved  by  a  judge  of  the  above 
named  court. 

Dated:  May  25,  1950. 

/s/  EMIL  C.  PETERS, 
Plaintiff  in  Person. 

Dated:  October  5,  1950. 

/s/  RAY  J.  O'BRIEN, 

U.  S.  Attorney  for  the  District 
of  Hawaii. 
Approved : 

/s/  D.  E.  METZGER, 
Judge  United  States  District  Court  for  the  District 
of  Hawaii. 
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This  Agreement  made  this  28th  day  of  May,  1935  by 
and  between  Emil  Cornelius  Peters  and  Mary  Mapu- 
ana  Peters,  husband  and  wife,  of  Honolulu,  Hawaii, 
parties  of  the  first  part,  hereinafter  called  the  ''Set- 
tlors" and  Hawaiian  Trust  Company,  Limited,  an 
Hawaiian  corporation,  having  its  principal  office  in 
said  Honolulu,  part  of  the  second  part,  hereinafter 
called  the  ''Trustee",  which  expression  shall  be 
deemed  to  include  all  successors  in  trust  hereunder; 

Witnesseth 

That  the  Settlors  in  consideration  of  the  premises 
and  the  terms,  covenants  and  conditions  herein  ex- 
pressed on  the  part  of  the  Trustee  to  be  observed 
and  performed,  do  hereby  grant,  assign,  transfer, 
set  over  and  deliver  unto  said  Hawaiian  Trust  Com- 
pany, Limited  in  its  capacity  of  Trustee  hereunder, 
all  of  the  following  property,  to-wit: 

Three  Thousand  (3000)  shares  of  the  capital  stock 
of  Pineapple  Holding  Company,  Limited,  evidenced 
by  Certificate  No.  H-3806;  Fifty  (50)  shares  Hawaii- 
an Trust  Company,  Limited,  evidenced  by  Certificate 
No.  777;  Six  Hundred  and  Five  (605)  shares 
Hawaiian  Pineapple  Holding  Company,  Limited, 
evidenced  by  Certificate  No.  H-2285 ;  One  Thousand 
Seven  Himdred  and  Fifty  (1750)  shares  Pineapple 
Holding  Company,  Limited,  evidenced  by  Certificate 
No.  H-2283;  One  Hundred  Fifty  (150)  shares  of  the 
capital  stock  of  Bishop  National  Bank  of  Hawaii, 
at  Honolulu,  evidenced  by  Certificate  No.  530 ;  Two 
Hundred  Fifteen  (215)  shares  of  the  capital  stock 
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of  the  Bishop  Trust  Company,  Limited,  evidenced 
by  Certificates  Nos.  B-1198  for  Fifteen  (15)  shares, 
B1196  for  One  Hundred  (100)  shares  and  B1197  for 
One  Hundred  (100)  shares;  Twenty-five  (25)  shares 
of  the  capital  stock  of  the  Bank  of  Hawaii,  Limited, 
evidenced  by  Certificate  No.  B164;  Twenty-five  (25) 
shares  of  the  capital  stock  of  the  Hawaiian  Agricul- 
tural Company,  Limited,  evidenced  by  Certificates 
Nos.  1036  for  Twenty  (20)  shares  and  1037  for  Five 
(5)  shares;  Five  (5)  shares  of  the  capital  stock  of 
the  Inter-Island  Steam  Navigation  Company,  Lim- 
ited, evidenced  by  Certificate  No.  4171,  Fifty  (50) 
shares  of  the  Pepeekeo  Sugar  Company,  evidenced 
by  Certificates  Nos.  373;  Five  (5)  shares  of  the 
Waianae  Company,  evidenced  by  Certificate  No.  5()0. 

To  have  and  to  hold  the  same  and  all  proceeds 
thereof  and  all  property  whatsoever  in  which  the 
same  or  any  part  thereof  may  at  any  time  or  times 
be  resolved  by  investment,  reinvestment,  exchange, 
or  otherwise  mito  the  said  Trustee  and  its  successors 
in  trust  hereunder,  subject  to  the  terms,  conditions, 
charges  and  powers  hereinafter  mentioned  and  upon 
the  following  uses  and  trusts,  namely : 

1.  To  hold  and  manage  the  trust  estate  and  to 
receive  the  rents,  profits  and  income  thereof  and  to 
pay  from  said  property  and  from  said  rents,  profits 
and  income,  all  expenses  and  disbursements  prop- 
erly chargeable  thereto  respectively,  and  to  deal  with 
and  dispose  of  the  remaining  rents,  profits  and  in- 
come in  the  manner  and  for  the  uses  and  purposes 
hereinafter  set  forth. 


30  James  M.  Alsup,  Etc.,  vs. 

Exhibit  No.  1  (1)— (Continued) 

2.  To  pay  the  remaining  net  rents,  profits  and  in- 
come to  the  Settlor,  Mary  Mapuana  Peters  for  and 
during  the  term  of  her  natural  life  in  monthly  pay- 
ments as  nearly  equal  in  amount,  as  may  in  the  dis- 
cretion of  the  Trustee  be  practicable,  and  also  por- 
tions of  the  principal  of  the  trust  estate,  if  and 
whenever  it  shall  in  its  discretion  consider  the  re- 
maining net  rents,  profits  and  income  insufficient 
for  her  suitable  support  and  maintenance.  If  at  any 
time  or  times  on  account  of  accident,  illness,  age,  in- 
firmities or  unforeseen  emergency,  the  said  Settlor, 
Mary  Mapuana  Peters,  shall  require  the  expenditure 
upon  her  or  for  her  benefit  of  principal  hereof,  said 
Trustee  is  hereby  authorized  to  appropriate  and  ex- 
pend for  such  purposes  such  an  amount  as  it  may 
deem  reasonably  necessary  under  the  circumstances. 

3.  The  income  herein  directed  to  be  paid  to  the 
said  Settlor,  Mary  Mapuana  Peters,  shall  be  made 
personally  to  her  or  upon  her  order  in  receipt  in 
writing,  that  is,  free  from  the  interference  or  con- 
trol of  her  creditors  and  never  by  way  of  anticipa- 
tion or  assignment,  voluntary  or  involuntary. 

4.  Upon  and  after  the  death  of  the  Settlor,  Mary 
Mapuana  Peters,  to  pay  the  remaining  net  rents, 
profits  and  income,  to  the  Settlor,  Emil  Cornelius 
Peters,  if  he  be  then  living,  for  and  during  the  re- 
mainder of  his  natural  life,  in  monthly  payments  as 
nearly  equal  in  amount,  as  may  in  the  discretion  of 
the  Trustee  be  practicable,  and  also  portions  of  the 
principal  of  the  trust  estate,  if  and  whenever  it  shall 
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in  its  discretion  consider  the  remaining  net  rents, 
profits  and  income  insufficient  for  his  suitable  sup- 
port and  maintenance.  If  at  any  time  or  times  on 
account  of  accident,  illness,  age,  infirmities  or  un- 
forseen  emergency,  the  said  Settlor,  Emil  Cornelius 
Peters,  shall  require  the  expenditure  upon  him  or 
for  his  benefit  of  principal  hereof,  said  Trustee  is 
hereby  authorized  to  appropriate  and  expend  for 
such  purposes  such  an  amount  as  it  may  deem  rea- 
sonably necessary  under  the  circumstances. 

5.  The  income  herein  directed  to  be  paid  to  the 
said  Settlor,  Emil  Cornelius  Peters  shall  be  made 
personally  to  him  or  upon  his  order  or  receipt  in 
writing,  that  is,  free  from  the  interference  or  con- 
trol of  his  creditors  and  never  by  way  of  anticipa- 
tion or  assignment,  voluntary  or  involuntary. 

6.  The  Settlors  hereby  expecially  reserve  unto 
themselves  and  the  survivor  of  them,  the  rights: 

(a)  from  time  to  time  to  change,  modify  or  amend 
the  provisions  of  this  trust  instrument,  but  not  to 
revoke  the  same  or  to  change  it,  that  they  or  either 
of  them,  will  receive  back  any  of  the  trust  estate; 

(b)  by  written  instrument,  to  change  the  Trustee 
imder  this  instrument,  whether  named  or  appointed 
by  virtue  of  this  instrimient  or  otherwise,  and  to 
appoint  a  new  Trustee  in  the  place  and  stead  of  the 
Trustee  so  relieved ;  and 

(c)  to  appoint  a  successor  trustee  to  fill  any  va- 
cancy which  may  occur  in  the  office  of  Trustee.  Upon 
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every  appointment  of  a  new  Trustee  the  trust  prop- 
erty and  all  interest  therein  shall  immediately  be- 
come vested  in  the  new  Trustee,  and  every  such  new 
Trustee  shall  thereupon  have  all  the  powers,  au- 
thority and  discretion  to  perform  the  trust  of  these 
presents  as  though  originally  named  in  this  instru- 
ment, and  without  necessity  of  any  conveyance  to 
it,  him  or  her  by  the  retiring  Trustee,  if  any. 

7.  The  Settlors  further  reserve  unto  themselves 
and  the  survivor  of  them  the  right  at  any  time  to 
grant,  deliver,  assign  and  set  over  and  by  last  will 
and  testament  to  devise  and  bequeath  to  said  Trustee, 
for  the  purpose  and  upon  the  trusts  hereof,  other 
and  additional  property,  real,  personal  and/or 
mixed,  and  the  same  shall  upon  grant,  delivery  or 
assignment  to  the  Trustee  or  upon  being  vested  in 
or  distributed  to  it,  become  subject  to  all  the  condi- 
tions or  terms  of  this  indenture  of  trust  in  like  man- 
ner and  to  the  same  effect  as  though  the  same  were 
now  included  herein. 

8.  The  Trustee  shall  have  the  following  powers 
in  addition  to  those  otherwise  expressly  or  by  neces- 
sary implication,  to  it,  herein  granted: 

(a)  To  hold,  possess,  manage,  control,  sell,  trans- 
fer, convey,  assign,  convert,  mortgage,  pledge,  lease, 
invest  and  reinvest  in  such  property  real  and  per- 
sonal, tangible  and  intangible  including  the  capital 
stock  of  local  and  foreign  private  corporations,  as 
it  may  approve  and  otherwise  deal  with  the  whole 
and  every  part  of  the  property  which  shall,  from 
time  to  time,  constitute  the  trust  estate  hereunder 
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according  to  its  sole  judgment  and  discretion,  in 
every  way  as  if  the  Trustee  were  the  absolute  owner 
thereof  for  its  own  benefit  and  without  any  limita- 
tion upon  its  power  and  authority  so  to  do  either 
by  statute  or  otherwise;  provided,  however,  that 
while  and  so  long  as  the  Settlor  Emil  Cornelius 
Peters  shall  live  and  be  sui  juris,  no  sale  or  ex- 
change of  the  whole  or  any  part  of  the  trust  prop- 
erty, nor  investments,  nor  reinvestments  of  the  same, 
shall  be  made  by  the  Trustee  without  the  prior  writ- 
ten approval  and  consent  of  the  Settlor,  Emil 
Cornelius  Peters. 

(b)  Specifically,  but  without  limitation  of  the 
generality  of  the  foregoing  power  and  authority,  the 
Trustee  in  its  sole  judgment  and  discretion  subject 
to  such  approval  and  consent  of  the  Settlor  Emil 
Cornelius  Peters,  may:  (1)  sell  all  or  any  part  of  the 
property  at  any  time  included  in  the  trust  estate,  at 
public  auction  or  at  private  sale,  for  cash  or  credit, 
or  partly  for  cash  and  partly  for  credit,  upon  such 
terms  and/or  conditions  as  it  may  approve.  (2) 
Lease  all  or  any  part  of  the  real  property  included 
in  the  trust  estate  with  or  without  option  to  purchase, 
and  for  a  period  or  periods  which  may  extend  be- 
yond the  termination  of  the  trust,  and  (3)  execute 
and  deliver  all  deeds,  leases  and  other  instruments 
incidental  to  the  performance  of  its  powers  here- 
under. 

The  Trustee,  may  in  its  discretion  settle,  adjust 
and  compromise  any  claims  which  may  be  made 
upon,  or  which  may  be  asserted  by  or  on  behalf  of, 
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said  trust  estate  or  any  property  included  therein. 
No  person  or  corporation  buying  from  or  otherwise 
dealing  with  the  Trustee  shall  be  under  any  obliga- 
tion to  see  to  the  application  of  any  purchase  money 
or  other  consideration  received,  or  to  the  authority 
of  the  Trustee. 

9.  It  shall  be  the  duty  of  the  Trustee : 

(a)  To  keep  all  buildings  and  improvements  in 
good  order,  condition  and  repair; 

(b)  To  pay  and  discharge  all  taxes,  rates  and  as- 
sessments of  every  kind  and  discription  that  may  be 
levied  and  assessed  upon  or  may  become  payable 
in  respect  of  the  trust  estate  or  any  part  thereof  or 
the  respective  interests  of  any  beneficiary  therein; 

(c)  To  pay  and  discharge  the  reasonable  costs 
and  expenses  incident  to  the  administration  of  the 
trust  hereby  created  including  its  commission; 

(d)  To  render  to  the  Settlors  or  the  survivor  of 
them  quarterly  a  statement  showing  receipts  and  dis- 
bursements made  in  pursuance  hereof  during  the 
accounting  period  and  to  render  to  the  Settlors  of 
the  survivor  of  them  annually  an  inventory  of  prin- 
cipal and  income  on  hand  at  the  concluding  day  of 
the  year.  The  terms  ^* quarterly"  and  *^ annually" 
refer  to  the  calendar  year.  The  Trustee  shall  not  be 
under  any  obligation  to  file  any  account  in  any  court 
or  tribunal  whatsoever.  Nor  shall  it  be  required  to 
give  any  bond  as  Trustee ;  and 

(e)  Upon  the  request  of  the  Settlors,  or  the  sur- 
vivor of  them,  to  resign  as  Trustee  hereunder. 

10.  Upon  the  death  of  the  survivor  of  the  Settlors, 
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the  Trustee  shall  distribute  the  remaining  trust 
principal  subject  hereto,  and  any  unapplied  income 
therefrom,  to  the  person  or  persons  and  for  the  re- 
si)ective  estates  as  the  survivor  of  the  Settlors  shall 
in  his  or  her  last  Will  and  Testament  direct,  and  in 
default  of  such  direction  or  in  the  event  of  the  sur- 
vivor of  the  Settlors  dying  intestate,  the  Trustee 
shall  distribute  the  same  or  cause  the  same  to  be 
distributed  to  the  Hawaiian  Trust  Company,  Lim- 
ited or  its  successor  in  trust,  and  the  said  Hawaiian 
Trust  Company,  Limited  or  its  successor  in  trust 
shall  thereupon  and  thereafter  stand  seized  and  pos- 
sessed of  a  one-third  (1/3)  part,  share  or  interest 
therein  in  severalty,  as  Trustee  under  the  terms  and 
I)rovisions  of  and  upon  the  uses  and  trusts  expressed 
in  the  certain  indenture  of  trust  made  between  the 
Settlors  and  the  said  Trustee,  dated  September  8, 
1931,  in  which  Mapuana  Smith  McComas,  nee  Peters, 
is  beneficiary;  a  one-third  (1/3)  part,  share  or  in- 
terest therein  in  severalty  as  Trustee  under  the  terms 
and  provisions  of  and  upon  the  uses  and  trusts  ex- 
pressed in  the  certain  indenture  of  trust  made  be- 
tween the  Settlors  and  the  said  Trustee,  dated  Sep- 
tember 8,  1931,  in  which  Emil  Cornelius  Peters, 
Junior,  is  the  beneficiary;  and  the  remaining  one- 
third  (1/3)  part,  share  or  interest  therein  in  sev- 
eralty as  trustee  imder  the  terms  and  provisions  of 
and  upon  the  uses  and  trusts  expressed  in  the  cer- 
tain indenture  of  trust  made  between  the  Settlors 
and  the  said  Trustee,  dated  September  8,  1931,  in 
which  Elsa  Hildebrandt  Peters  is  the  beneficiary. 
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11.  The  Trustee  shall  consider  and  treat  all  stock 
dividends  and  rights  to  subscribe  received  by  it  as 
principal  and  not  as  income;  it  shall  consider  and 
treat  all  cash  dividends,  whether  regular  or  extra- 
ordinary, unless  paid  out  of  capital,  as  income  and 
not  as  principal ;  it  shall  charge  all  premimns  on  in- 
vestments against  principal  and  shall  credit  all  dis- 
counts on  investments  to  principal ;  and  it  shall  have 
full  power  of  determining  the  proportion  and  mode 
in  which  special  assessments  and  taxes  for  street 
unprovements  and  other  special  purposes  shall  be 
borne  as  between  principal  and  income,  and  every 
such  determination  shall  be  conclusive  on  all  parties 
interested. 

12.  In  any  case  in  which  the  Trustee  is  required 
to  divide  the  principal  of  said  trust  estate  into  parts 
or  shares  and  to  distribute  all  or  any  thereof,  it  is 
authorized  and  empowered  in  its  sole  discretion  to 
make  division  or  distribution  in  kind  or  partly  in 
kind  and  partly  in  money  and  to  distribute  to  any 
distributee  property  similar  to  or  different  from 
that  distributed  to  any  other  distributee.  The  judg- 
ment of  the  Trustee  concerning  the  values  for  the 
purpose  of  such  division  and  distribution  of  the 
items  of  property  in  said  trust  estate  shall  be  bind- 
ing and  conclusive  on  all  parties  interested.  In  any 
case  in  which  the  Trustee  is  required  to  divide  the 
principal  of  said  trust  estate  into  parts  or  shares 
and  to  distribute  any  or  all  thereof,  the  term  "prin- 
cipal" shall  be  deemed  to  include  any  and  all  un- 
paid income  and  accumulations. 
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13.  The  beneficiaries  of  said  trust  estate  shall  be 
without  power  of  disposition  or  anticipation  in  any 
manner  of  any  income  or  principal  payable  to  them 
respectively  prior  to  the  actual  receipt  of  the  same 
and  shall  have  no  right  or  power  to  use  their  inter- 
ests in  said  income  or  principal  as  collateral  security 
or  to  pledge  or  mortgage  the  same  in  any  manner. 
Said  income  and  principal  and  their  respective  in- 
terests therein  shall  not  be  liable  for  any  debt  of 
theirs  or  be  subject  to  judgment  against  them  or 
to  garnishment,  attachment,  execution  or  other  legal 
process  in  aid  or  execution  of  any  judgment  or  claim 
against  them  respectively. 

14.  The  Trustee  shall  receive  as  compensation  for 
its  service  hereunder  five  per  cent  (5%)  on  the 
gross  income  derived  from  said  trust  estate  and 
also  two  and  one-half  per  cent  (2V2  %)  on  the  prin- 
cipal of  said  trust  estate  on  the  final  payment  of  the 
same,  either  in  cash  or  in  kind,  and  either  in  whole 
or  in  part,  at  the  termination  of  the  trust  or  at  any 
prior  time.  In  the  event  of  distribution  to  Hawaiian 
Trust  Company,  Limited  as  Trustee,  to  stand  seized 
and  possessed  of  equal  one-third  (1/3)  parts,  shares 
or  interests  in  the  trust  estate  under  the  terms  and 
provisions  and  upon  the  uses  and  trusts  expressed 
in  the  respective  indentures  in  paragraph  ten  hereof 
referred  to,  such  distribution  shall  not  be  considered 
a  ** final  payment"  as  that  term  is  employed  in  this 
paragraph. 
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In  Witness  Whereof  the  said  Settlors  have  here- 
unto set  their  respective  hands  and  seals  and  the 
said  Trustee,  in  token  of  its  acceptance  of  the  trust 
hereby  created  and  declared,  has  caused  its  name  to 
be  hereunto  subscribed  and  its  corporate  seal  affixed, 
by  its  proper  officers  thereunto  duly  authorized  the 
day  and  year  first  above  written. 

(Seal)  /s/  EMIL  CORNELIUS  PETERS 

and 
(Seal)  /s/  MARY  MAPUANA  PETERS 

Settlors 

HAWAIIAN  TRUST  COM- 
PANY, LIMITED 

/s/  By   F.  W.  JAMIESON 
Vice-President 
and 
/s/  U.  J.  RAINALTER 

Vice-President  and  Secretary 

City  and  County  of  Honolulu, 
Territory  of  Hawaii — ss. 

On  this  28th  day  of  May,  A.  D.  1935,  before  me 
personally  appeared  Mary  Mapuana  Peters  and  Emil 
Cornelius  Peters  to  me  known  to  be  the  persons  de- 
scribed in  who  executed  the  foregoing  instrument 
and  acknowledged  that  they  executed  the  same  as 
their  free  act  and  deed. 

/s/  ALICE  I.  DOHERTY, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 
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City  and  County  of  Honolulu, 
Territory  of  Hawaii — ss. 

On  this  28th  day  of  May,  A.  I).,  1935,  before  me 
appeared  F.  W.  Jamieson  and  U.  J.  Rainalter  to 
me  personally  known,  who  being  by  me  duly  sworn, 
did  say  that  they  are  the  Vice-President  and  Vice- 
President  and  Secretary  respectively  of  Hawaiian 
Trust  Company,  Limited,  and  that  the  seal  affixed 
to  the  foregoing  instrument  is  the  corporate  seal  of 
said  corporation  and  that  said  instrument  was  signed 
and  sealed  in  behalf  of  said  corporation  by  author- 
ity of  its  Board  of  Directors  and  the  said  F.  W. 
Jamieson  and  U.  J.  Rainalter  acknowledged  said  in- 
strument to  be  the  free  act  and  deed  of  said  cor- 
poration. 

/s/  ALICE  I.  DOHERTY, 

Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 
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This  Indenture  made  this  8th  day  of  September, 
A.  D.  1931  by  and  between  Emil  Cornelius  Peters 
and  Mary  Mapuana  Peters,  husband  and  wife,  whose 
residence  and  postof&ce  address  is  No.  653  Wyllie 
Street,  Honolulu,  City  and  County  of  Honolulu, 
Territory  of  Hawaii,  parties  of  the  first  part,  here- 
inafter called  the  *' Settlors,"  and  Hawaiian  Trust 
Company,  Limited,  an  Hawaiian  corporation,  whose 
principal  place  of  business  and  postoffice  address 
is  No.  120  South  King  Street,  Honolulu  aforesaid, 
party  of  the  second  part,  hereinafter  called  the 
*' Trustee,"  which  expression  shall  be  deemed  to  in- 
clude all  successors  in  trust  hereunder, 

Witnesseth 

That  the  settlors  in  consideration  of  their  love 
and  affection  for  their  daughter,  Mapuana  Smith 
Peters,  hereinafter  called  the  "Beneficiary,"  and 
also  in  consideration  of  the  terms,  covenants  and 
conditions  in  this  instrument  expressed  on  the  part 
of  the  trustee  to  be  observed  and  performed,  do 
hereby  grant,  assign,  transfer,  set  over  and  deliver 
unto  said  Hawaiian  Trust  Company,  Limited  in  its 
capacity  as  trustee  hereunder  all  of  the  following 
property,  to-wit; 

One  Hundred  (100)  shares  of  the  capital  stock 
of  the  Hawaiian  Pineapple  Company,  Limited, 
an  Hawaiian  corporation,  evidenced  by  Certifi- 
cate H1085. 

To  Have  and  to  Hold  the  same  and  all  proceeds 
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thereof  and  all  property  whatsoever  into  which  the 
same  may,  or  any  part  thereof,  at  any  time  or  times 
be  resolved  by  investment,  reinvestment,  exchange 
or  otherwise,  mito  the  said  trustee  and  its  successors 
in  trust  hereunder  subject  to  the  terms,  conditions, 
charges  and  powers  hereinafter  mentioned  and  upon 
the  following  uses  and  trusts,  namely: 

1.  To  hold  and  manage  the  trust  estate  and  to  re- 
ceive the  rents,  profits  and  income  thereof  and  to 
pay  from  said  property  and  from  said  rents,  profits 
and  income,  all  expenses  and  disbursements  prop- 
erly chargeable  thereto  respectively  and  to  deal  with 
and  dispose  of  the  remaining  rents,  profits  and  in- 
come in  the  manner  and  for  the  uses  and  purposes 
hereinafter  set  forth. 

2.  To  pay  the  remaining  net  rents,  profits  and 
income  to  said  beneficiary  for  and  during  the  term 
of  her  natural  life  in  quarterly  pajmients  or  oftener 
as  the  trustee  shall  deem  expedient. 

3.  The  income  herein  directed  to  be  paid  to  the 
beneficiary  shall  be  made  personally  to  her  or  upon 
her  order  or  receipt  in  writing,  that  is,  free  from 
the  interference  or  control  of  her  creditors  and  never 
by  way  of  anticipation  or  assignment,  voluntary  or 
involuntary.  Moreover,  said  income  shall  be  free 
from  the  control,  liabilities  or  interference  of  any 
husband  that  said  beneficiary  may  have. 

4.  If  at  any  time  or  times  on  accoim.t  of  serious 
illness  or  other  unforeseen  emergency,  the  bene- 
ficiary shall,  in  the  opinion  of  the  trustee,  impera- 
tively require  the  expenditure  upon  her  or  for  her 
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benefit  of  principal  hereof,  said  trustee  is  hereby 
authorized  to  appropriate  and  expend  for  such  pur- 
pose such  an  amount  as  it  may  deem  necessary  under 
the  circumstances. 

(5)  The  settlors  hereby  especially  reserve  to  them- 
selves and  the  survivor  of  them  the  rights  (a)  from 
time  to  time  to  change,  modify  or  amend  the  pro- 
visions of  this  trust  deed  but  not  to  revoke  the  same 
or  to  so  change  it  that  they  or  either  of  them  will 
receive  back  any  of  the  trust  estate  or  any  income 
therefrom ;  (b)  by  written  instrument  to  change  the 
trustee  under  this  instrument,  whether  named  or 
appointed  by  virtue  of  this  instrument  or  otherwise, 
and  to  appoint  a  new  trustee  in  the  place  and  stead 
of  the  trustee  so  relieved ;  and  (c)  to  appoint  a  suc- 
cessor trustee  to  fill  any  vacancy  which  may  occur 
in  the  office  of  trustee.  Upon  every  appointment  of 
a  new  trustee,  the  trust  property  and  all  interest 
thereof  shall  immediately  become  vested  in  the  new 
trustee,  and  every  such  new  trustee  shall  thereupon 
have  all  the  powers,  authority  and  discretion  to  per- 
form the  trust  of  these  presents  as  though  originally 
named  in  this  instrument,  and  w^ithout  necessity  of 
any  conveyance  to  it,  him  or  her  by  the  retiring 
trustee,  if  any. 

6.  The  settlors  further  reserve  mito  themselves 
and  the  survivor  of  them  the  right  at  any  time  to 
deliver,  assign  and  set  over  and  by  last  will  and 
testament  to  devise  and  to  bequeath  to  said  trustee 
for  the  use  and  benefit  of  the  beneficiary  hereunder, 
other  and   additional   property,   real,   personal   or 
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mixed,  and  the  same  shall  upon  delivery  or  assign- 
ment to  the  trustee,  or  upon  being  vested  in  or  dis- 
tributed to  it,  become  subject  to  all  the  conditions 
and  terms  of  this  indenture  in  like  manner  and  to 
the  same  effect  as  though  the  same  were  now  included 
herein. 

7.  The  trustee  shall  have  the  following  powers 
in  addition  to  those  otherwise  expressly  or  by  neces- 
sary implication  to  it  herein  granted: 

(a)  To  invest  and  reinvest  the  personal  property 
of  the  trust  estate  and  to  vary  the  securities  in  which 
the  same  from  time  to  time  may  be  invested. 

(b)  To  buy,  sell,  mortgage,  lease  and  otherwise 
acquire  and  dispose  of  real  property  and  estates 
therein. 

(c)  To  keep  all  buildings  and  improvements  in 
good  order,  condition  and  repair. 

(d)  To  pay  and  discharge  all  taxes,  rates  and  as- 
sessments of  every  kind  and  description  that  may 
be  levied  or  assessed  upon  or  may  become  payable 
in  respect  of  the  trust  estate  or  any  part  thereof  or 
the  interest  of  the  beneficiary  therein. 

(e)  To  pay  and  discharge  the  reasonable  costs 
and  expenses  incident  to  the  administration  of  the 
trust  hereby  created,  including  its  commissions. 

Any  lease  executed  by  the  trustee  hereunder  may 
be  for  such  term  as  the  trustee  in  its  discretion  may 
deem  advisable,  but  in  no  event  to  exceed  thirty  (30) 
years.  Nor  shall  the  personal  property  of  the  trust 
estate  be  reinvested  or  varied  by  the  trustee  during 
the  lifetime  of  the  settlors  or  the  survivor  of  them 
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and  while  they  are  respectively  sui  juris,  without 
their,  his  or  her  previous  written  consent  thereto. 

9.  Stock  dividends  received  by  the  trustee  shall 
not  be  distributed  or  be  distributable  as  income,  but 
shall  be  added  to  and  form  and  become  a  part  of 
principal.  Otherwise,  the  final  determination  of  what 
constitutes  principal  of  the  trust  estate  or  the  gross 
income  thereof  is  committed  to  the  absolute  and  un- 
controlled discretion  and  power  of  the  trustee. 

10.  It  shall  be  the  duty  of  the  trustee : 

(a)  To  render  to  the  beneficiary  annually  a  state- 
ment showing  receipts  and  disbursements  made  in 
pursuance  hereof  during  the  accounting  period  and 
an  inventory  of  principal  and  income  on  hand  at 
the  concluding  day  of  the  accounting  period. 

(b)  Upon  the  death  of  the  beneficiary  hereunder, 
to  distribute  absolutely  and  in  fee  simple  the  re- 
maining trust  principal  subject  hereto  and  any  un- 
applied income  therefrom  in  the  manner  following, 
that  is  to  say: 

1.  In  the  event  of  the  beneficiary  dying  leaving 
issue,  to  distribute  the  same  equally  to  the  bene- 
ficiary's children  and  the  issue  of  any  deceased  child 
by  right  of  representation;  and  if  there  is  no  child 
of  the  beneficiary  living  at  her  death,  to  distribute 
the  same  to  all  of  her  other  lineal  descendants.  If 
all  of  the  said  descendants  are  in  the  same  degree  of 
kindred  to  the  beneficiary,  they  shall  share  per  cap- 
ita, that  is,  equally;  otherwise,  they  shall  share  per 
stirpes,  that  is,  by  each  of  the  children  taking  a 
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share,  and  the  grandchildren,  the  children  of  a  de- 
ceased child  taking  a  share,  to  be  equally  divided 
among  themselves. 

2.  If  the  beneficiary  shall  leave  no  issue,  to  dis- 
tribute the  same  to  her  brother  and  sister,  viz :  E.  C. 
Peters  Jr.  and  Elsa  H.  Peters,  and  to  their  children 
by  right  of  representation.  If  either  said  brother  or 
said  sister  shall  be  dead  without  leaving  children 
him  or  her  respectively  surviving,  then  the  share 
of  the  one  so  dying  shall  go  to  the  survivor  of  said 
brother  or  sister. 

3.  If  the  beneficiary  shall  leave  no  issue  nor 
brother  or  sister  nor  children  of  any  deceased  brother 
or  sister,  to  distribute  the  same  to  such  person  or 
persons  as  the  said  beneficiary  may  by  her  last  will 
direct,  or  in  default  of  such  will  and  direction,  to 
the  heirs  at  law  of  said  beneficiary  absolutely  and 
in  accordance  with  the  laws  of  descent  of  the  Terri- 
tory of  Hawaii  then  obtaining. 

The  words  "issue,"  "children"  and  "grandchil- 
dren," wherever  in  this  paragraph  employed,  shall 
not  be  understood  to  mean  or  include,  but  on  the 
contrary  to  exclude  children  by  adoption. 

(c)  To  deliver  to  the  beneficiary  a  full,  true  and 
correct  copy  hereof. 

(d)  Upon  the  request  of  the  settlors  or  the  sur- 
vivor of  them,  to  resign  as  trustee  hereunder. 

11.   Purchasers  from  the  said  trustee  of  any  prop- 
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erty  subject  hereto  shall  not  be  obliged  to  see  to  the 
a])i)lication  of  the  purchase  money  paid  said  trustee 
nor  be  answerable  in  any  wise  for  the  loss  or  mis- 
ai)plication  by  it  thereof. 

12.  The  trustee  shall  receive  as  compensation  for 
its  services  hereunder  annually  five  per  cent  (5%) 
of  the  gross  annual  income,  and  upon  final  distribu- 
tion shall  receive  two  and  one-half  per  cent  (2^/^%) 
of  the  fair  and  reasonable  aggregate  cash  value  of 
th(^  principal  distributed. 

13.  Said  trustee  by  joining  in  the  execution  here- 
of acknowledges  the  receipt  of  the  seizin  and  pos- 
session of  the  said  trust  res  and  signifies  its  accept- 
ance of  the  trust  hereby  created  and  declared. 

In  Witness  Whereof,  the  said  settlors  and  the 
said  trustee  have  hereimto  set  their  respective  hands 
and  seals  the  day  and  year  first  above  written. 

(Seal)  /s/  MABY  MAPUANA  PETERS 

and 
(Seal)  /s/  EMIL  CORNELIUS  PETERS 

Settlors 

HAWAIIAN  TRUST  COM- 
PANY, LIMITED,  Trustee 

/s/  By   P.  K.  McLEAN 
Vice-President 
and 
/s/  C.  J.  BIRNIE 

Assistant  Secretary 
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I  hereby  acknowledge  receipt  this day  of  Sep- 
tember, 1931  of  a  full,  true  and  correct  copy  of  the 
foregoing  indenture  of  trust. 


Beneficiary 

City  and  County  of  Honolulu, 
Territory  of  Hawaii — ss. 

On  this  8th  day  of  September,  A.  D.  1931,  before 
me  personally  appeared  Emil  Cornelius  Peters  and 
Mary  Mapuana  Peters,  to  me  known  to  be  the  per- 
sons described  in  and  who  executed  the  foregoing 
instrument  and  acknowledged  that  they  executed  the 
same  as  their  free  act  and  deed. 

/s/  H.  J.  EVENSEN, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

City  and  Coimty  of  Honolulu, 
Territory  of  Hawaii — ss. 

On  this  8th  day  of  September,  A.  D.  1931,  before 
me  appeared  P.  K.  McLean  and  C.  J.  Birnie,  to  me 
personally  known,  who  being  by  me  duly  sworn  did 
say  that  they  are  the  vice-president  and  assistant 
secretary  respectively  of  Hawaiian  Trust  Company, 
Limited  and  that  the  seal  affixed  to  the  foregoing 
instrument  is  the  corporate  seal  of  said  corporation 
and  that  said  instrument  was  signed  and  sealed  in 
behalf  of  said  corporation  by  authority  of  its  Board 
of  Directors,  and  the  said  P.  K.  McLean  and  C.  J. 
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Birnie  acknowledged  said  instrument  to  be  the  free 
act  and  deed  of  said  corporation. 

/s/  H.  J.  EVENSEN, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

EXHIBIT  No.  1  (5) 

This  Indenture  made  this  31st  day  of  December, 
A.  D.  1943,  by  and  between  Emil  Cornelius  Peters, 
whose  residence  and  post  office  address  is  No.  20 
Dowsett  Avenue,  Honolulu,  City  and  County  of 
Honolulu,  Territory  of  Hawaii,  party  of  the  first 
part,  hereinafter  called  the  ''surviving  settlor",  and 
Hawaiian  Trust  Company,  Limited,  a  Hawaiian 
corporation,  whose  principal  place  of  business  and 
post  office  address  is  No.  120  South  King  Street, 
Honolulu  aforesaid,  party  of  the  second  part,  here- 
inafter called  the  "trustee",  which  expression  shall 
be  deemed  to  include  all  successors  in  trust  here- 
under; 

Whereas,  heretofore  and  on,  to  wit,  September  8, 
1931,  said  surviving  settlor,  party  of  the  first  part 
herein,  with  his  wife  Mary  Mapuana  Peters,  since 
deceased,  as  joint  settlors,  did  execute  to  and  with 
the  Hawaiian  Trust  Company,  Limited,  a  Hawaiian 
corporation,  party  of  the  second  part  herein,  an  in- 
denture of  trust  of  which  the  child  of  the  settloi*s, 
to  wit,  Mapuana  Peters  McComas  (nee  Mapuana 
Smith  Peters),  w^as  principal  beneficiary,  and  the 
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said  trust  for  the  said  beneficiary  is  still  in  full  force 
and  effect;  and 

Whereas,  by  said  indenture  of  trust  there  was  re- 
served to  the  said  joint  settlors  and  the  survivor  of 
them  the  right ' '  from  time  to  time  to  change,  modify 
or  amend  the  provisions  of  this  trust  deed  but  not  to 
revoke  the  same  or  to  so  change  it  that  they  or  either 
of  them  will  receive  back  any  of  the  trust  estate  or 
an}^  income  therefrom";  and 

Whereas,  the  said  Mary  Mapuana  Peters  has  since 
dei^arted  this  life  and  the  party  of  the  first  part 
herein  is  the  survivor  of  the  said  joint  settlors;  and 

Whereas,  it  is  the  desire  and  purpose  of  the  sur- 
viving settlor  to  change,  modify  and  amend  certain 
provisions  of  said  indenture  of  trust  of  September 
8,  1931; 

Now^  Therefore,  This  Indenture  Witnesseth : 

That  the  surviving  settlor,  in  exercise  of  the  right 
reserved  to  him  in  said  indenture  of  trust  of  Sep- 
tember 8,  1931,  to  change,  modify  or  amend  the  pro- 
visions thereof,  does  hereby  change  and  modify  the 
following  provisions  of  said  indenture  of  trust,  that 
is  to  say: 

1.  That  he  does  hereby  change,  modify  and  amend 
paragraph  2  of  the  uses  and  trusts  set  forth  on  page 
2  of  said  indenture  by  adding  thereto  the  following 
j)aragraph : 
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**  Should  said  income,  together  with  other 
means  of  livelihood  available  to  the  said  bene- 
ficiary, prove  insufficient  for  her  reasonable 
and  proper  maintenance  and  support,  the  trus- 
tee may  invade  the  principal  to  the  extent  neces- 
sary to  make  up  such  deficiency." 

So  that  this  paragraph  as  amended  shall  read  as 
follows : 

"2.  To  pay  the  remaining  net  rents,  profits 
and  income  to  said  beneficiary  for  and  during 
the  term  of  her  natural  life  in  quarterly  pay- 
ments or  oftener  as  the  trustee  shall  deem  ex- 
pedient. 

**  Should  said  income,  together  with  other 
means  of  livelihood  available  to  the  said  bene- 
ficiary, prove  insufficient  for  her  reasonable  and 
proper  maintenance  and  support,  the  trustee 
may  invade  the  principal  to  the  extent  necessary 
to  make  up  such  deficiency." 

2.  That  he  does  hereby  change,  modify  and  amend 
paragraph  4  of  the  uses  and  trusts  set  forth  on  page 
2  of  said  indenture  of  trust  by  deleting  therefrom 
the  word  *' imperatively"  in  line  3  and  substituting 
in  lieu  thereof  the  word  "reasonably"  so  that  this 
l^aragraph  shall  read  as  f oUow^s : 

"4.  If  at  any  time  or  times  on  account  of 
serious  illness  or  other  unforeseen  emergency, 
the  beneficiary  shall,  in  the  opinion  of  the  trus- 
tee, reasonably  require  the  expenditure  upon 
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her  or  for  her  benefit  of  principal  hereof,  said 
trustee  is  hereby  authorized  to  appropriate  and 
expend  for  such  purpose  such  an  amount  as  it 
may  deem  necessary  under  the  circumstances.'^ 

3.  That  he  does  hereby  change,  modify  and  amend 
sub-subparagraph  2  of  subparagraph  (b)  of  para- 
graph 10  set  forth  on  page  5  of  said  indenture  of 
trust  so  that  this  sub-subparagraph  shall  read  as 
follows : 

**2.  If  the  beneficiary  shall  leave  surviving 
her  no  issue,  to  distribute  the  same  to  those  who 
shall  be  living  at  her  death  of  her  brother,  E.  C. 
Peters,  Jr.,  and  her  sister,  Elsa  Peters  Steen, 
and  of  the  issue  of  either  or  both  of  them  who 
shall  be  then  deceased,  said  issue  taking  per 
stirpes  by  right  of  representation  in  each  gen- 
eration." 

4.  That  he  does  hereby  change,  modify  and  amend 
sub-subparagraph  3  of  subparagraph  (b)  of  para- 
graph 10  set  forth  on  page  6  of  said  indenture  of 
trust  so  that  this  sub-subparagraph  shall  read  as 
follows : 

"3.  If  the  beneficiary  shall  leave  surviving 
her  no  issue  nor  said  brother  nor  said  sister  nor 
issue  of  either  of  said  brother  or  said  sister, 
to  distribute  the  same  to  such  person  or  per- 
sons as  the  said  beneficiary  may  by  her  last  will 
direct,  or  in  default  of  such  will  and  direction 
to  those  who  would  have  been  the  heirs  at  law 
of  said  beneficiary  absolutely  and  in  accordance 
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with  the  laws  of  descent  of  the  Territory  of 
Hawaii  then  obtaining  if  she  had  then  died  in- 
testate and  domiciled  in  the  Territory  of 
Hawaii  and  if  she  had  not  been  survived  by 
the  Settlor  or  any  minor  child  of  the  Settlor." 

5.  That  he  does  hereby  irrevocably  release  and 
extinguish  the  right  in  the  surviving  settlor  to  shift 
or  to  effect  a  partial  or  complete  alteration  of  the 
economic  benefits  of  the  trust  created  by  said  in- 
denture of  September  8,  1931,  and  does  hereby 
change,  modify  and  amend  paragraph  5  set  forth 
on  page  3  of  said  indenture  of  trust  by  limiting  the 
power  of  amendment  reserved  therein  so  that  the 
surviving  Settlor  shall  not  hereafter  have  the  right 
to  shift  or  to  effect  a  partial  or  complete  alteration 
of  the  economic  benefits  of  the  trust  created  by  said 
indenture  of  September  8,  1931. 

And  the  trustee,  in  consideration  of  the  premises, 
does  hereby  and  by  these  presents  acknowledge,  agree 
to  and  confirm  the  changes,  modifications  and  amend- 
ments of  the  said  indenture  of  trust  of  September 
8,  1931,  and  undertakes  and  agrees  by  and  with  the 
surviving  settlor  to  execute  the  trusts  by  said  in- 
denture of  trust  created  as  hereby  changed,  modified 
and  amended. 

In  Witness  Whereof,  the  said  surviving  Settlor 
has  hereunto  set  his  hand  and  seal,  and  the  Trustee 
has  caused  its  name  to  be  hereunto  subscribed  and 
its  corporate  seal  afi&xed  by  its  proper  officers  there- 


58  James  M.  Alsup,  Etc.,  vs. 

Exhibit  No.  1  (5)— (Continued) 
unto  duly  authorized  the  day  and  year  first  above 
written. 

(Seal)  /s/  EMIL  CORNELIUS  PETERS 

Surviving  Settlor 

HAWAIIAN  TRUST  COM- 
PANY, LIMITED,  Trustee 
/s/  By   H.  W.  B.  WHITE 

Its  Asst.  Vice-President 
and 
/s/  F.  W.  KLEBAHN,  JR., 
Its  Asst.  Treasurer 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

On  this  31  day  of  December,  A.  D.  1943,  before  me 
personally  appeared  Emil  Cornelius  Peters,  to  me 
known  to  be  the  person  described  in  and  who  ex- 
ecuted the  foregoing  instrument  and  acknowledged 
that  he  executed  the  same  as  his  free  act  and  deed. 

/s/  ETHEL  E.  DANFORD, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 
My  Commission  expires  November  30,  1946. 

Territory  of  Hawaii, 

City  and  Coimty  of  Honolulu — ss. 

On  this  31  day  of  December,  A.D.  1943,  before 
me  appeared  H.  W.  B.  White  and  F.  W.  Klebahn, 
Jr.,  to  me  personally  known,  who,  being  by  me  duly 
sworn,  did  say  that  they  are  the  Assistant  Vice  Presi- 
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dent  and  Assistant  Treasurer  respectively  of  Ha- 
waiian Trust  Company,  Limited,  and  that  the  seal 
afi&xed  to  the  foregoing  instrument  is  the  corporate 
seal  of  said  corporation  and  that  said  instrument 
was  signed  and  sealed  in  behalf  of  said  corporation 
by  authority  of  its  Board  of  Directors,  and  the  said 
H.  W.  B.  White  and  F.  W.  Klebahn,  Jr.,  acknowl- 
edged said  instrument  to  be  the  free  act  and  deed 
of  said  corporation  as  Trustee. 

/s/  ETHEL  E.  DANFORD, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 
My  Commission  expires  November  30,  1946. 

EXHIBIT  No.  1  (6) 
AMENDMENT  OF  TRUST  INDENTURE 

This  Indenture  made  this  1st  day  of  January, 
A.  D.  1944,  by  and  between  Emil  Cornelius  Peters, 
whose  residence  and  post  office  address  is  No.  20 
Dowsett  Avenue,  Honolulu,  City  and  County  of 
Honolulu,  Territory  of  Hawaii,  party  of  the  first 
part,  hereinafter  called  the  "surviving  settlor,"  and 
Hawaiian  Trust  Company,  Limited,  a  Hawaiian 
corporation,  whose  principal  place  of  business  and 
post  office  address  is  No.  120  South  King  Street, 
Honolulu  aforesaid,  party  of  the  second  part,  herein- 
after called  the  ''trustee,"  which  expression  shall  be 
deemed  to  mclude  all  successors  in  trust  hereimder; 

Whereas,  heretofore  and  on,  to  wit,  September  8, 
1931,  Emil  Cornelius  Peters,  with  his  wife  Mary 
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Mapuana  Peters,  since  deceased,  as  joint  settloi*s, 
did  execute  to  and  with  the  Hawaiian  Trust  Com- 
pany, Limited,  a  Hawaiian  corporation,  three  sep- 
arate indentures  of  trust  containing  substantially 
the  same  terms  and  provisions,  of  each  of  which 
the  children  of  the  said  joint  settlors,  to  wit,  Mapuana 
Peters  McComas  (nee  Mapuana  Smith  Peters),  Emil 
Cornelius  Peters,  Jr.,  and  Elsa  Peters  Steen  (nee 
Elsa  Hildebrandt  Peters)  were  respectively  bene- 
ficiaries, and  the  respective  trusts  for  the  respective 
beneficiaries  thereby  respectively  created  are  still 
in  full  force  and  effect;  and 

Whereas,  thereafter  and  on,  to  wit.  May  28,  1935, 
the  surviving  settlor,  party  of  the  first  part  herein, 
with  his  wife  Mary  Mapuana  Peters,  since  deceased, 
as  joint  settlors,  did  execute  with  the  party  of  the 
second  part  herein  as  trustee  a  certain  indenture  of 
trust  wherein  there  was  expressly  reserved  unto  the 
joint  settlors  and  the  survivor  of  them  the  right 
*^from  time  to  time  to  change,  modify  or  amend  the 
provisions  of  this  trust  instrument  but  not  to  revoke 
the  same  or  to  change  it  that  they  or  either  of  them 
will  receive  back  any  of  the  trust  estate";  and 

Whereas,  the  said  Mary  Mapuana  Peters  has  since 
departed  this  life  and  the  party  of  the  first  part 
herein  is  the  survivor  of  the  said  joint  settlors ;  and 
Whereas,  the  trust  created  by  the  said  indenture 
Now  Therefore,  This  Indenture  Witnesseth: 
That  the  surviving  settlor  of  the  joint  settlors 
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named  in  the  said  indenture  of  trust  of  May  28, 1935, 
in  the  exercise  of  the  right  therein  reserved  to  him 
as  survivor  of  said  joint  settlors  from  time  to  time 
to  change,  modify  or  amend  the  provisions  of  said 
indenture  of  trust  of  May  28,  1935,  but  not  to  re- 
voke the  same  or  to  change  it  that  he  shall  receive 
back  any  of  the  trust  estate  thereby  created,  and  of 
all  other  rights  and  powers  him  thereunto  enabling, 
does  hereby  change,  modify  and  amend  the  provisions 
of  said  indenture  of  trust  of  May  28,  1935,  as  fol- 
lows :  by  incorporating  therein  an  instruction  to  said 
Hawaiian  Trust  Company,  Limited,  in  its  capacity 
as  trustee  under  said  indenture  of  trust  of  May  28, 
1935,  to  grant,  assign,  transfer,  set  over  and  deliver 
as  of  this  first  day  of  January,  1944,  to  said  Hawaii- 
an Trust  Company,  Limited,  in  its  capacity  as  trus- 
tee under  said  three  indentures  of  trust  of  Septem- 
ber 8,  1931,  respectively,  all  of  the  following  de- 
scribed property  now  included  in  the  trust  estate 
held  by  it  as  trustee  under  said  indenture  of  trust 
of  May  28,  1935,  in  the  following  shares,  it  being 
imderstood  and  agreed  that  all  responsibility  and 
liability  of  said  Hawaiian  Trust  Company,  Limited, 
as  trustee  under  said  indenture  of  trust  of  May  28, 
1935,  shall  cease  as  to  said  property  upon  such  trans- 
fer and  delivery: 

(a)  To  said  Hawaiian  Trust  Company,  Limited, 
trustee  under  said  indenture  of  trust  dated  Septem- 
ber 8,  1931  under  which  said  Mapuana  Peters  Mc- 
Comas  is  the  principal  beneficiary,  the  following 
property  to  be  held  by  it  as  trustee  under  the  terms 
and  provisions  of  and  upon  the  uses  and  trusts  ex- 
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pressed  in  said  indenture  of  trust  under  which  said 
Mapuana  Peters  McComas  is  the  principal  bene- 
ficiary : 

Bank  of  Hawaii  8  shares 

Bishop  National  Bank  of  Hawaii 50  shares 

Hawaiian  Agricultural  Co 8  shares 

Hawaiian  Pineapple  Co. 1228  shares 

Pepeekeo  Sugar  Co 16  shares 

Hawaiian  Trust  Co.,  Ltd 21  shares 

Waianae  Co 8  shares 

(b)  To  said  Hawaiian  Trust  Company,  Limited, 
trustee  under  said  indenture  of  trust  dated  Septem- 
ber 8, 1931  under  which  said  Emil  Cornelius  Peters, 
Jr.,  is  the  principal  beneficiary,  the  following  prop- 
erty to  be  held  by  it  as  trustee  under  the  terms  and 
provisions  of  and  upon  the  uses  and  trusts  expressed 
in  said  indenture  of  trust  under  which  said  Emil 
Cornelius  Peters,  Jr.,  is  the  principal  beneficiary: 

Bank  of  Hawaii 8  shares 

Bishop  National  Bank  of  Hawaii 50  shares 

Hawaiian  Agricultural  Co 8  shares 

Hawaiian   Pineapple   Co 1228  shares 

Pepeekeo  Sugar  Co 16  shares 

Hawaiian  Trust  Co.,  Ltd 21  shares 

Waianae  Co 8  shares 

(c)  To  said  Hawaiian  Trust  Company,  Limited, 
trustee  under  said  indenture  of  trust  dated  Septem- 
ber 8,  1931  under  which  said  Elsa  Peters  Steen  (nee 
Elsa  Hildebrant  Peters)  is  the  principal  benefici- 
ary, the  following  property  to  be  held  by  it  as  trustee 
inider  the  terms  and  provisions  of  and  upon  the 
uses  and  trusts  expressed  in  said  indenture  of  trust 
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under  which  said  Elsa  Peters  Steen  is  the  principal 
beneficiary : 

Bank  of  Hawaii 8  shares 

Bishop  National  Bank  of  Hawaii 50  shares 

Hawaiian  Agricultural  Co 8  shares 

Hawaiian  Pineapple  Co 1228  shares 

Hawaiian  Trust  Co.,  Ltd 21  shares 

Pepeekeo  Sugar  Co 16  shares 

Waianae  Co 8  shares 

And  the  party  of  the  second  part,  in  consideration 
of  the  premises,  does  hereby,  by  these  presents,  ac- 
cept, agree  to  and  confirm  the  amendments  hereby 
made  by  the  surviving  settlor,  party  of  the  first  part, 
in  said  indenture  of  trust  of  May  28, 1935,  and  agrees 
to  obey  the  foregoing  instructions  hereby  incor- 
porated in  said  indenture  of  trust  of  May  28,  1935, 
and  to  grant,  assign,  transfer,  set  over  and  deliver 
the  above  described  proj^erty  as  required  by  said 
instructions. 

In  Witness  Whereof,  the  said  surviving  settlor 
lias  hereunto  set  his  hand  and  seal,  and  the  trustee 
has  caused  its  name  to  be  hereunto  subscribed  and 
its  corporate  seal  af&xed  by  its  jiroper  officers  there- 
imto  duly  authorized  the  day  and  year  first  above 
written. 

(Seal)  /s/  EMIL  CORNELIUS  PETERS 

HAWAIIAN  TRUST  COM- 
PANY, LIMITED,  Trustee 

/s/  By   H.  W.  B.  WHITE 
Asst.  Vice  Pres. 

/s/  By   F.  W.  KLEBAHN,  JR., 
Asst.  Treas. 
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Territory  of  Hawaii, 
City  and  County  of  Honolulu — ss. 

On  this  3  day  of  January,  A.  D.  1944,  before  me 
personally  appeared  Emil  Cornelius  Peters  to  me 
knowTii  to  be  the  person  described  in  and  who  ex- 
ecuted the  foregoing  instrument  and  asknowledged 
that  he  executed  the  same  as  his  free  act  and  deed. 

/s/  ETHEL  E.  DANFORD, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 
My  Commission  expires  November  30,  1946. 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

On  this  3  day  of  January,  A.  D.  1944,  before  me 
appeared  H.  W.  B.  White  and  F.  W.  Klebahn,  Jr., 
to  me  personally  known,  who,  being  by  me  duly 
sworn,  did  say  that  they  are  the  Assistant  Vice 
President  and  Assistant  Treasurer  respectively  of 
Hawaiian  Trust  Company,  Limited,  and  that  the  seal 
affixed  to  the  foregoing  instrument  is  the  corporate 
seal  of  said  corporation  and  that  said  instrument 
was  signed  and  sealed  in  behalf  of  said  corporation 
by  authority  of  its  Board  of  Directors,  and  the  said 
H.  W.  B.  White  and  F.  W.  Klebahn,  Jr.,  acknowl- 
edged said  instrument  to  be  the  free  act  and  deed 
of  said  corporation  as  Trustee. 

/s/  ETHEL  E.  DANFORD, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 
My  Commission  expires  November  30, 1946. 


Emil  C.  Peters  65 

EXHIBIT  No.  1  (7) 

AMENDMENT  OF  TRUST  INDENTURE 

This  Indenture  made  this  25th  day  of  October, 
A.  D.  1944,  by  and  between  Emil  Cornelius  Peters, 
whosi!  residence  and  post  office  address  is  No.  20 
Dowsett  Avenue,  Honolulu,  City  and  County  of 
Honolulu,  Territory  of  Hawaii,  party  of  the  first 
part,  hereinafter  called  the  "sur^dving  settlor,"  and 
Hawaiian  Trust  Company,  Limited,  a  Hawaiian 
corporation,  whose  principal  place  of  business  and 
post  office  address  is  No.  120  South  King  Street, 
Honolulu  aforesaid,  party  of  the  second  part,  here- 
inafter called  the  *' trustee",  which  expression  shall 
be  deemed  to  include  all  successors  in  trust  here- 
under ; 

Whereas,  heretofore  and  on,  to  wit,  September  8, 
1931,  Emil  Cornelius  Peters,  with  his  wife  Mary 
Mapuana  Peters,  since  deceased,  as  joint  settlors, 
did  execute  to  and  with  the  Hawaiian  Trust  Com- 
pany, Limited,  a  Hawaiian  corporation,  three  sep- 
arate indentures  of  trust  containing  substantially 
the  same  terms  and  provisions,  of  each  of  which  the 
children  of  the  said  joint  settlors,  to  wit,  Mapuana 
Peters  McComas  (nee  Mapuana  Smith  Peters),  Emil 
Cornelius  Peters,  Jr.,  and  Elsa  Peters  Steen  (nee 
Elsa  Hildebrandt  Peters)  w^ere  respectively  bene- 
ficiaries, and  thereafter  and  on,  to  wit,  December 
31,  1943,  said  Emil  Cornelius  Peters,  as  the  "sur- 
viving settlor"  did  execute  to  and  with  said  Hawaiian 
Trust  Company,  Limited,  as  trustee,  amendments  of 
each  of  said  three  separate  indentures  of  trust,  and 
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the  respective  trusts  as  so  amended  for  the  respec- 
tive beneficiaries  thereby  respectively  created  are  still 
in  full  force  and  effect ;  and 

Whereas,  thereafter  and  on,  to  wit,  May  28,  1935, 
the  surviving  settlor,  party  of  the  first  part  herein, 
with  his  wife  Mary  Mapuana  Peters,  since  deceased, 
as  joint  settlors,  did  execute  with  the  party  of  the 
second  part  herein  as  trustee  a  certain  indenture 
of  trust  wherein  there  was  expressly  reserved  unto 
the  joint  settlors  and  the  survivor  of  them  the  right 
^'from  time  to  time  to  change,  modify  or  amend  the 
provisions  of  this  trust  instrument  but  not  to  revoke 
the  same  or  to  change  it  that  they  or  either  of  them 
will  receive  back  any  of  the  trust  estate,"  and 
thereafter  and  on,  to  wit,  January  1, 1944,  said  Erail 
Cornelius  Peters,  as  the  *' surviving  settlor",  did  ex- 
ecute to  and  with  said  Hawaiian  Trust  Company, 
Limited,  as  trustee,  amendments  of  said  indenture 
of  trust  dated  May  28,  1935;  and 

Whereas,  the  said  Mary  Mapuana  Peters  has  de- 
parted this  life  and  the  party  of  the  first  part  herein 
is  the  survivor  of  the  said  joint  settlors;  and 

Whereas,  the  trust  created  by  the  said  indenture 
of  May  28,  1935,  as  amended,  remains  in  full  force 
and  effect; 

Now,  Therefore,  This  Indenture  Witnesseth: 

That  the  surviving  settlor  of  the  joint  settlors 
named  in  the  said  indenture  of  trust  of  May  28, 1935, 
in  the  exercise  of  the  right  therein  reserved  to  him 
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as  survivor  of  said  joint  settlors  from  time  to  time 
to  change,  modify  or  amend  the  provisions  of  said 
indenture  of  trust  of  May  28,  1935,  but  not  to  re- 
voke the  same  or  to  change  it  that  he  shall  receive 
back  any  of  the  trust  estate  thereby  created,  and 
of  all  other  rights  and  powers  him  thereunto  en- 
abling, does  hereby  change,  modify  and  amend  the 
provisions  of  said  indenture  of  trust  of  May  28, 1935, 
as  heretofore  amended,  as  follows :  by  incorporating 
therein  an  instruction  to  said  Hawaiian  Trust  Com- 
pany, Limited,  in  its  capacity  as  trustee  under  said 
indenture  of  trust  of  May  28,  1935,  as  amended,  to 
pay  as  of  the  date  hereof,  to  said  Hawaiian  Trust 
Company,  Limited,  in  its  capacity  as  trustee  under 
said  three  indentures  of  trust  of  September  8,  1931, 
as  amended  respectively,  all  of  the  property  now  in- 
cluded in  the  trust  estate  held  by  it  as  trustee  under 
said  indenture  of  trust  of  May  28, 1935,  as  amended, 
in  equal  shares  as  follows,  all  of  said  property  being 
now  in  the  form  of  cash  and  amounting  to  the  total 
net  sura  of  $484.53,  it  being  understood  and  agreed 
tliat  all  responsibility  and  liability  of  said  Hawaiian 
Ti-ust  Company,  Limited,  as  trustee  under  said  in- 
denture of  trust  of  May  28,  1935,  as  amended,  shall 
cease  as  to  said  property  upon  such  payment: 

(a)  To  said  Hawaiian  Trust  Company,  Limited, 
trustee  under  said  indenture  of  trust  dated  Septem- 
ber 8,  1931,  as  amended,  under  which  said  Mapuana 
Peters  McComas  is  the  principal  beneficiary,  the 
simi  of  $161.51,  to  be  held  by  it  as  trustee  imder  the 
tei-ms  and  provisions  of  and  upon  the  uses  and 
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trusts   expressed   in   said   indenture    of   trust,   as 
amended,  under  which  said  Mapuana  Peters  Mc- 
Comas  is  the  principal  beneficiary; 

(b)  To  said  Hawaiian  Trust  Company,  Limited, 
trustee  under  said  indenture  of  trust  dated  Septem- 
ber 8,  1931,  as  amended,  under  which  said  Emil 
Cornelius  Peters,  Jr.,  is  the  principal  beneficiary, 
the  sum  of  $161.51,  to  be  held  by  it  as  trustee  under 
the  terms  and  provisions  of  and  upon  the  uaes  and 
trusts  expressed  in  said  indenture  of  trust  under 
which  said  Emil  Cornelius  Peters,  Jr.,  is  the  prin- 
cipal beneficiary; 

(c)  To  said  Hawaiian  Trust  Company,  Limited, 
trustee  under  said  indenture  of  trust  dated  Septem- 
ber 8, 1931,  as  amended,  under  which  said  Elsa  Peters 
Steen  (nee  Elsa  Hildebrant  Peters)  is  the  prin- 
cipal beneficiary,  the  sum  of  $161.51,  to  be  held  by 
it  as  trustee  under  the  terms  and  provisions  of  and 
upon  the  uses  and  trusts  expressed  in  said  indenture 
of  trust  under  which  said  Elsa  Peters  Steen  is  the 
principal  beneficiary; 

And  the  party  of  the  second  part,  in  considera- 
tion of  the  premises,  does  hereby,  by  these  presents, 
accept,  agree  to  and  confirm  the  amendments  hereby 
made  by  the  surviving  settlor,  party  of  the  first 
part,  in  said  indenture  of  trust  of  May  28,  1935,  as 
heretofore  amended,  and  agrees  to  obey  the  fore- 
going instructions  hereby  incorporated  in  said  in- 
denture of  trust  of  May  28,  1935,  as  heretofore 
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amended,  and  to  pay  the  said  money  as  required  by 
said  instructions. 

In  Witness  Whereof,  the  said  surviving  settlor 
has  hereunto  set  his  hand  and  seal,  and  the  trustee 
has  caused  its  name  to  be  hereunto  subscribed  and 
its  corporate  seal  affixed  by  its  proper  officers  there- 
imto  duly  authorized  the  day  and  year  first  above 
written. 

(Seal)  /s/  EMIL  CORNELIUS  PETERS 

HAWAIIAN  TRUST  COM- 
PANY, LIMITED,  Trustee 

/s/  By   P.  K.  McLEAN 
Vice  President 

/s/  By   C.  J.  BIRNIE 

Asst.  Vice  President 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

On  this  26th  day  of  October,  A.  D.  1944,  before 
me  personally  appeared  Emil  Cornelius  Peters,  to 
me  known  to  be  the  person  described  in  and  who 
executed  the  foregoing  instrument  and  acknowl- 
edged that  he  executed  the  same  as  his  free  act  and 
deed. 

/s/  ETHEL  E.  DANFORD, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 

Hawaii. 

My  Commission  expires  November  30,  1946. 
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Territory  of  Hawaii, 
City  and  County  of  Honolulu — ss. 

On  this  26th  day  of  October,  A.  D.  1944,  before 
me  appeared  P.  K.  McLean  and  C.  J.  Birnie,  to  me 
personally  known,  who,  being  by  me  duly  sworn, 
did  say  that  they  are  the  Vice  President  and  Assist- 
ant Vice  President  respectively  of  Hawaiian  Trust 
Company,  Limited,  and  that  the  seal  affixed  to  the 
foregoing  instrument  is  the  corporate  seal  of  said 
corporation  and  that  said  instrument  was  signed 
and  sealed  in  behalf  of  said  corporation  by  authority 
of  its  Board  of  Directors,  and  the  said  P.  K.  Mc- 
Lean and  C.  J.  Birnie  acknowledged  said  instrument 
to  be  the  free  act  and  deed  of  said  corporation  as 
Trustee. 

/s/  ETHEL  E.  DANFORD, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 
My  Commission  expires  November  30,  1946. 

EXHIBIT  No.  1  (8) 
TERMINATION  OF  TRUST 

This  Indenture  made  this  26th  day  of  October, 
A.  B.  1944,  by  and  between  Emil  Cornelius  Peters, 
whose  residence  and  post  office  address  is  No.  20 
Dowsett  Avenue,  Honolulu,  City  and  County  of 
Honolulu,  Territory  of  Hawaii,  party  of  the  first 
part,  hereinafter  called  the  '* surviving  settlor,"  and 
Hawaiian  Trust  Company,  Limited,  a  Hawaiian 
corporation,  whose  principal  place  of  business  and 
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post  office  address  is  No.  120  South  King  Street, 
Honolulu  aforesaid,  i)arty  of  the  second  part,  here- 
inafter called  the  'trustee,"  which  expression  shall 
be  deemed  to  include  all  successors  in  trust  here- 
imder ; 

Whereas,  heretofore  and  on,  to  wit.  May  28,  1935, 
the  surviving  settlor,  party  of  the  first  part  herein, 
with  his  wife,  Mary  Mapuana  Peters,  since  deceased, 
as  joint  settlors,  did  execute  with  the  party  of  the 
second  part  herein,  as  trustee,  a  certain  indenture 
of  trust,  and  thereafter  and  on,  to  wit,  January  1, 
1944,  the  said  surviving  settlor  did  execute  with  said 
trustee  certain  amendments  of  said  indenture  of 
trust  and  thereafter  and  on,  to  wit,  October  25,  1944, 
the  said  surviving  settlor  did  execute  with  said 
trustee  certain  further  amendments  of  said  inden- 
ture of  trust;  and 

Whereas,  under  and  in  accordance  with  the  pro- 
visions of  said  indenture  of  trust,  as  amended,  and 
in  compliance  with  instructions  from  said  surviving 
settlor  to  said  trustee  contained  therein  said  trustee 
has  transferred,  delivered  and  paid  to  the  Hawaiian 
Trust  Company,  Limited,  in  its  capacity  as  trustee 
mider  certain  other  indentures  of  trust,  all  of  the 
property  included  in  the  trust  estate  held  by  it  as 
trustee  under  said  indenture  of  trust  dated  May  28, 
1935,  as  amended,  and  there  are  no  longer  any  assets 
covered  by  and  subject  to  said  indenture  of  trust 
dated  May  28,  1935,  as  amended ;  and 

Whereas,   both   said   surviving  settlor  and  said 
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trustee  believe  that  it  is  advisable  that  said  trust 
created  by  the  said  indenture  of  trust  dated  May  28, 
1935,  as  amended  be  immediately  terminated  and 
desire  so  to  terminate  said  trust, 

Now,  Therefore,  This  Indenture  Witnesseth : 

That  the  said  surviving  settlor,  party  of  the  first 
part  herein,  and  said  trustee,  party  of  the  second 
part  herein,  hereby  each  in  consideration  of  the 
others  execution  hereof  and  in  the  exercise  of  all 
powers  them  thereunto  enabling  do  hereby  jointly 
terminate  said  trust  created  by  said  indenture  of 
trust  dated  May  28, 1935,  as  amended,  and  do  hereby 
jointly  cancel  the  said  indenture  of  trust,  as  amended, 
and  do  hereby  each  release  the  other  from  all  rights 
and  claims  arising  under  or  by  reason  of  said  in- 
denture of  trust,  as  amended. 

In  Witness  Whereof,  the  said  surviving  settlor 
has  hereunto  set  his  hand  and  seal,  and  the  trustee 
has  caused  its  name  to  be  hereunto  subscribed  and 
its  corporate  seal  affixed  by  its  proper  officers  there- 
unto duly  authorized  the  day  and  year  first  above 
written. 

(Seal)  /s/  EMIL  CORNELIUS  PETERS 

HAWAIIAN  TRUST  COM- 
PANY, LIMITED,  Trustee 
/s/  By   P.  K.  McLEAN 

Vice  President 
/s/  By   C.  J.  BIRNIE 

Asst.  Vice  President 
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Territory  of  Hawaii, 
City  and  County  of  Honolulu — ss. 

On  this  26th  day  of  October,  A.  D.  1944,  before 
me  personally  appeared  Emil  Cornelius  Peters,  to 
me  known  to  be  the  person  described  in  and  who 
executed  the  foregoing  instrument  and  acknowl- 
edged that  he  executed  the  same  as  his  free  act  and 
deed. 

/s/  ETHEL  E.  DANFORD, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 
My  Commission  expires  November  30,  1946. 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

On  this  26th  day  of  October,  A.  D.  1944,  before 
me  appeared  P.  K.  McLean  and  C.  J.  Birnie  to  me 
personally  known,  who,  being  by  me  duly  sworn, 
did  say  that  they  are  the  Vice  President  and  Assist- 
ant Vice  President  respectively  of  Hawaiian  Trust 
Company,  Limited,  and  that  the  seal  afi&xed  to  the 
foregoing  instrument  is  the  corporate  seal  of  said 
corporation  and  that  said  instrument  was  signed  and 
sealed  in  behalf  of  said  corporation  by  authority  of 
its  Board  of  Directors,  and  the  said  P.  K.  McLean 
and  C.  J.  Birnie  acknowledged  said  instrument  to 
be  the  free  act  and  deed  of  said  corporation  as 
Trustee. 

/s/  ETHEL  E.  DANFORD, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 

Hawaii. 

My  Commission  expires  November  30,  1946. 
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I  iwev  (or  afflrm)  that  this  return.  includio/&e  accompanying  schedules  and  statements,  if  any.  has  been  f^min^J 
the  li^Trfmyto^led**  and  belief,  is  a  tn»e,  correct,  and  complete  return  for  the  calendar  year  stated  purmiant  to  t*e  K* 
"■  ""■*  "  "f^rr..  rr?  : j  .u.  ' a .I.a  »«  m.,../.^  r,t„,{r-A  h»  u M   aw  and  n-eulations  to  be  returned  other  thin  the  trmnale 


becAed  before  me  this * 


.Isauain  ot  docor /a 


AFRDAVIT  OF  PERSON  PREPARING  RETURN 


nlea  and  etatementa.  if  any,  U  a  true,  correct,  and  complete  statement ' 
vhieh  I  have  any  knowledge. 

I  I         Sworn  to  and  subauibed  before  i 


-/C 


SCHEDULE  A— ToUl  GifU  Dvfaic  Tew  (m*  i 


ON  or  GIfT.  AND  DONBT*  NAJtB  AND  ADD* 


AS   PER   SCHEDULE 


(»)  Uf  toUl  adoiioM  not  ezcMdinc  W.OOO  fop  Meh  dooM  (except  gitu  of  faton  intarcti) , 
(a)  To 


8CHEDULE  R-DalocttoM  for  Cfc»riUbl«.  Public,  and  SlmiUr  GifU  During  Y 


P««W«IIU«1 


■eetlMM  1«  a^  II  «f  iartivctioM) 


NAMB  AMD  ADDBCM  OF  DONKB.  AND  CHAKACm  OF  DCRITUTION 


None  In  excess  of  fS.OOO.OO 


(•)  ToliU —  

(»)  U«  totrfwdiuloM  not  ere««Unf$«,0(X)  for  each  donee  (except  fifu  of  fator«JntM«t») 


SCHEDULE  C— aetnnie,  Am<mBtm  of  Sp«ei<c  Exeifftioa.  and  Net  GifU  for  P>«carii>t  Teai.  (nbnqnait  U  Jna  •,  ItSt) 


coLucnoK  nmicr  in  wikm  pbwk  bitubm  was  womb 


1955    Hawaii 
1955    Hawaii 


1,459.50 
41,756.87 


— I Vv^,  v;,*,V<^; 


(•)  Total*  «w  praeedii«  ywn  (witlwat  adjutment  for  redoeed  qMdflc  exemption) |  $_.jia»196...5!?^ $       non* 

(M  Aa^wV  If  MV.fcrwhlA  total  .podflcexemptfcm.  line  a,  eioeed.  $80,000  (■oeeeettoa  14  of  inrtrnetioo.) ■■  ^ 

*~^'  Total  amooat  of  lAt  aifU  f&r  dVm^Iiw  •wmrm  HMtml   Uat  untmnn   liiw.  >  •>!...  ._w«_»  U  — '\{be  h)"  ' 


k  ■♦^lV   UKPARTMFNT 


UNITED  STATES 


GIFT  TAX  RETURN 

CALENDAR  YEAR  19 .-.. 


TAxrAmtoofr- 

(IMackiml  rauia  Ikl* a«r Mt 


Citizenship. 


Hava  jrou  (the  donor),  dunn?  the  calendar  year  indicau-d  Kbotc^wdMuut  an  adequate  and  full  conaideration  in  moaejr  or  taourf 
worth,  made  any  tranafcr  exceeding  )3,00U  in  value  (or  rcgsriflcsa  of  val^eK  a  future  interest)  a<  followi?    (A,  "*'    "      ■"■    "" 

L  Br  th«  ertmiion  of  ■  tnjr"  '  *■ ' ■-••-•  •      .  _-  -  a-    .-  _..-     ,•..--> 


fibii«.mBBiB 


'-  '^T  »*^^—  or  niHM*  of  ■  iw  «/  aM 


In  »  prvTlolulr  Usuc«i  pvlirr   (. 


hich  win  (tem^ud  bgr  jni  ""•"■  n  \mm  nm  tm,  lana  m 

loatrortioBa   (--Iv^.-), 
...-}.  I  i.-,.-_.i.  t  By  •or  oO^r  a«tao4.  din«  v  UdlnM  ( 

U  the  anawer  ii  "Yea"  to  any  of  the  foregoing,  mich  a  tranifer  ahoald  be  fully  diacloaed  under  achednla  A. 


COMPUTATION  OF  AMOUNT  OF  NET  GIFTS  FOR  YEAR 


1.  Total  Included 


nt  of  gifta  for  year  (item  c  schedule  A) 


2.  Total  deductions  for  charitable,  public,  and  similar  gifta  for  year  (item  c,  schedule  B) %.. 

3.  Specific  exemption  claimed  (see  section  11  of  instructions) '^.'. 

4.  Total  deductions  (item  2  plus  item  3) 

r  • »-j__i_^»._# /:» — 1  minus  Item  4) 


COMPUTATION  OF  TAX  ( 


1.  Amount  of  net  gifts  for  year  (itam  5,  above) _ 

2.  Total  amount  of  net  gifts  for  preceding  years  (item  e,  schedule  C). 

3.  Total  net  gifu  (item  1  plus  item  2) 

4.  Tax  computed  on  item  3 "  ^' 


tiJ'iC'ii 


I' r^^Sifciizic: 


IIHHrV  WMlMiiM 


'^■"HVtWAYTT  OF  PERSON  RUNG  B£T  

i.,..j)  that  this  return,  including  the  accompanying  schedules  and  statM^its,  if  any,  has  been  examiBed  bf  as,  sad  to 
the  best  of  my  knowledge  and  belief,  is  a  true,  correct,  and  complete  return  for  the  r«lendar  year  stated,  purauant  to  the  Fadera^^i't  tax 
law  and  the  reguUtions  issued  thereunder,  and  no  transfer  required  by  said  law  and  retrulationa  to  be  returned  other  than  f *^*~  —fc- 
or  transfers  disclosed  herein  under  r-'— '■■'-  * -•-  '—  —  '•"—  ■' '  -"■■- ■-■  — '— -■ '' 


Sworn  to  and  snbacribed  befor 


L'l X-i^..il:vr 


f!^.A.^:^i??^A^^ 7.  1  ■  -Qx.7]4f . 

.^— ^-ur.«ndtiO»ofomc»r^inl|l«rl»«o^)      .^  ,^  »»*»«■«?»■»»*■«„ 

!f       ', ,  .        ' AFfJ fl^'^Vtf  hf,  pfeiwO.K  PREPARrVG  RETURN 
I  swear  (or  affirm)  thtt  I  prepared  this  return  for  the  person  named  herein  and  that  this  return,  inclodingtlwaeeoaa 
ulea  and  statements,  if  anv,  is  a  true,  correct,  and  complete  statement  of  all  the  information  respecting  the  doaor^  gift  ( 
which  I  have  any  knowledge. 

I 1         „ ,      .._, ..         y^    ■ 


Sworn  to  and  sobacribed  before  me  this  . 


da,  of ^^2^Z.^ 


J 
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Exhibit  No.  1  (10)— (Continued) 
In  1944  taxpayer  relinquished  certain  powers  and 
control  with  respect  to  the  property  and  income  of 
a  "Discretionary  Trust"  created  prior  to  January 
1,  1939  (i.e.  May  28, 1935)  by  taxpayer  and  his  wife 
now  deceased. 

Said  relinquishment  was  nontaxable  in  conform- 
ity with  the  provisions  of  section  1000  (3)  of  the  In- 
ternal Revenue  Code,  in  view  of  the  fact  that  the 
transfer  in  trust  under  indenture  of  May  28,  1935 
was  treated  as  a  taxable  gift  and  gift  tax  returns 
were  duly  filed  for  the  calendar  year  1935. 

Full  details  regarding  the  aforesaid  relinquish- 
ment, together  with  taxpayer's  written  consent  to 
treat  the  said  transfer  of  May  28,  1935  as  a  taxable 
transfer  for  the  year  1935  and  for  all  periods  there- 
after, as  required  by  section  1000  (3)  of  the  Internal 
Revenue  Code,  are  contained  in  taxpayer's  letter, 
together  with  accompanying  documents  attached 
and  made  a  part  of  this  return. 
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EXHIBIT  No.  1  (11) 

Chambers  of  Associate  Justice  E.  C.  Peters 
Supreme  Court  of  Hawaii 

[Stamped] :  Received— Files  Mar  12  1945 — Estate 
Tax.    Received  from  Files  Mar  14  1945 — Gift  Tax. 

[In  longhand]  :  To  KBF    ER    Ha  14 

Commissioner  of  Internal  Revenue, 

Department  of  the  Treasury, 

Washington  25,  D.  C.  March  7,  1945 

Dear  Sir; 

Pursuant  to  your  letter  of  Nov.  1,  1944,  reference 
MT-ET-GT-RR,  addressed  to  the  Hawaiian  Trust 
Company,  Ltd.,  120  South  King  St.,  Honolulu, 
Hawaii,  over  the  signature  of  the  Honorable  D.  S. 
Bliss,  Deputy  Commissioner,  I  am  forwarding  to 
you  for  the  attention  of  the  miscellaneous  tax  unit 
the  consent  required  under  section  502  of  the  Rev- 
enue Act  of  1943,  in  duplicate. 

I  have  also  filed  with  the  local  collector  a  gift  tax 
return  for  the  calendar  year  1944  on  form  709,  to- 
gether with  copies  of  the  enclosed  consent  together 
mth  the  accompanying  docmnents  attached. 

Respectfully  yours, 

/s/  E.  C.  PETERS 
ju — ends 
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Memo:  EXHIBIT  No.  1  (12) 

Donor:  Emil  C.  Peters 

Schedule  1-a 

Explanation  of  adjustment  to  Net  Gifts — 

Schedule  A  of  Return 

1-1-1944  Gifts                                                        Return  Corrected 

36.84  shares  Hawaiian  Pines  at  22 —0—  $81,048.00 

63  shares  Hawaiian  Trust  Co.  at  1.40 — 0 —  8,820.00 

150  shares  Bishop  Nat'l.  Bnk.  at  341^ —0—  5,175.00 

24  shares  Bank  of  Hawaii  at  2.40 —0—  5,760.00 

24  shares  Hawaiian  Agri.  at  24 — 0 —  576.00 

4S  shares  Peepukeo  Sugar  at  22 — 0 —  1,056.00 

24  shares  Waeanae  Co.  at  6 — 0 —  144.00 

10-25-1944  Gifts 

Cash 484.53 

Total $103,063.53 

Gift  of  one-half  interest  equals $  51,531.77 

The  adjustment  with  respect  to  the  above  changes 
is  based  upon  Section  452  (b)  and  (c)  (1)  of  the 
Revenue  Act  of  1942.  Also  Section  451  of  the  Rev- 
enue Act  of  1942,  Gift  Tax  Regulations  108,  Sec- 
tions 86.2  (b)  and  (c)  and  Section  86.3. 

The  Donor  is  subject  to  Gift  Tax  on  one-half  the 
value  of  the  Corpus  paid  over  to  the  three  Trusts  of 
September  8,  1931,  upon  January  1,  1944  and  Octo- 
ber 25, 1944,  as  he  exercised  the  right  reserved  to  him 
in  the  Trust  of  May  28,  1935,  to  change,  modify  and 
amend  the  provisions  thereof  thereby  releasing  a 
general  power  of  appointment. 
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Exhibit  No.  1  (12)— (Continued) 
Computation  of  Gift  Tax 

Return     Recommended 

Amount  of  net  gifts  1944. — 0—        $51,531.77 

Amount  of  net  gifts  preceding  years 35,355.99 

Total  amount  of  net  gifts 86,887.76 

Less:  exclusion  9,000.00 

Total  net  gifts 77,887.76 

Less:  Specific  exemption  — 0 — 

Total  net  gifts  for  tax 77,887.76 

Tax  on  total  net  gifts 10,881.43 

Tax  on  net  gifts  for  preceding  years 2,973.06 

Deficiency  $  7,908.37 

I  hereby  certify  this  is  a  true  copy  of  the  original 
schedule. 

/s/  H.  A.  PETERSON, 
5/19/50  Internal  Revenue  Agent  in 

Charge. 
[Endorsed] :   Filed  October  5,  1950. 


EXHIBIT  No.  1  (13) 

(T.  D.  5366) 

Title  26 — Internal  Revenue 

Chapter  I — Subchapter  B — Part  86 — Gift  Tax 

Regulations  108  amended  to  conform  to 

the  Revenue  Act  of  1943 

Treasury  Department,  Ofi&ce  of  Commissioner  of 

Internal  Revenue,  Washington  25,  D.  C. 

To  CoUectoi^  of  Internal  Revenue 
and  Others  Concerned: 
In  order  to  conform  Regulations  108  [Part  86, 
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Exhibit  No.  1  (13)— (Continued) 
Title  26,  Code  of  Federal  Regulations,  1943  Sup.] 
to  sections  502  and  505  of  the  Revenue  Act  of  1943 
(Public  Law  235,  78th  Congress),  enacted  February 
25,  1944,  such  regulations  are  amended  as  follows: 

Paragraph  1.  There  is  inserted  immediately  pre- 
ceding section  86.1  the  following: 

Sec.  502.  Certain  Discretionary  Trusts  in  Connec- 
tion With  Gift  Tax.  (Revenue  Act  of  1943,  Title 
V,  enacted  February  25,  1944.) 

(a)  Amendment  of  the  Internal  Revenue  Code — 
Section  1000  of  the  Internal  Revenue  Code  (impos- 
ing the  gift  tax)  is  amended  by  inserting  at  the  end 
thereof  the  following : 

"(e)  Certain  Discretionary  Trusts. — In  the  case 
of  property  in  a  trust  created  prior  to  January  1, 
1939,  if  on  and  after  January  1,  1939,  no  power  to 
revest  title  to  such  property  in  the  grantor  could 
be  exercised  either  by  the  grantor  alone,  or  by  the 
grantor  in  conjunction  with  any  other  person  not 
having  a  substantial  adverse  interest  in  the  disposi- 
tion of  such  property  or  the  income  therefrom,  then 
a  relinquishment  by  the  grantor  on  or  after  January 
1,  1940,  and  prior  to  January  1,  1945,  of  power  or 
control  with  respect  to  the  distribution  of  such  prop- 
erty or  the  income  therefrom  by  an  exercise  or  other 
termination  of  such  power  or  control  shall  not  be 
deemed  a  transfer  of  property  for  the  i3urposes  of 
this  chapter.  If  such  property  was  transferred  in 
trust,  the  grantor  not  retaining  such  power  to  re- 
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Exhibit  No.  1  (13)— (Continued) 
vest  title  thereto  in  himself,  or  if  such  power  to  re- 
vest title  to  such  property  in  the  grantor  was  relin- 
quished, while  a  law  was  in  effect  imposing  a  tax 
upon  the  transfer  of  property  by  gift,  this  subsection 
shall  apply  only  if  (1)  gift  tax  was  paid  with  respect 
to  such  transfer  or  relinquislmient,  and  not  credited 
or  refunded,  or  a  gift  tax  return  was  made  within 
the  time  prescribed  on  account  of  such  transfer  or 
relinquishment  but  no  gift  tax  was  paid  with  respect 
to  such  transfer  or  relinquishment  because  of  the 
deductions  and  exclusions  claimed  on  such  return, 
and  (2)  the  grantor  consents,  in  accordance  with 
regulations  prescribed  by  the  Commissioner  with 
the  approval  of  the  Secretary,  for  all  purposes  of 
this  chapter  to  treat  such  transfer  or  relinquishment 
in  the  calendar  year  in  which  effected,  and  for  all 
periods  thereafter,  as  having  been  a  transfer  of 
property  subject  to  tax  under  this  chapter.  This  sub- 
section shall  not  apply  to  any  payment  or  other  dis- 
position of  income  occurring  prior  to  the  termination 
of  power  or  control  with  respect  to  the  future  dis- 
position of  income  from  the  trust  property." 

*     «     ^     4t 

(c)  Interest  on  Overpayments. — No  interest  shall 
be  allowed  or  paid  on  any  overpayment  resulting 
from  the  application  of  this  section. 

Sec.  505.  Extension  of  Time  in  Connection  With 
Release  of  Powers  of  Appointment.  (Revenue 
Act  of  1943,  Title  V,  enacted  February  25, 1944.) 

*  *  *  section  452  (c)  of  the  Revenue  Act  of  1942 

is  amended  to  read  as  follows: 


1 
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Exhibit  No.  1  (13)— (Continued) 
**(c)  Release  Before  January  1,  1945. — 
*'(1)  A  release  of  power  to  appoint  before  Janu- 
ary 1*  1945,  shall  not  be  deemed  a  transfer  of  prop- 
erty by  the  individual  possessing  such  power. 

**(2)  This  subsection  shall  apply  to  all  calendar 
years  prior  to  1945." 

Par.  2:  Section  86.2  (b)  is  amended  as  follows: 

(A)  By  changing  the  second  sentence  of  the  first 
paragraph  to  read  as  follows: 

The  release  before  January  1,  1945,  of  a  power 
to  appoint  created  on  or  before  October  21,  1942, 
the  date  of  enactment  of  the  Revenue  Act  of  1942, 
is  excepted  from  the  application  of  the  tax  by  rea- 
son of  the  express  provisions  of  section  452  (c)  of 
the  Revenue  Act  of  1942,  as  amended  by  section  505 
of  the  Revenue  Act  of  1943. 

(B)  By  changing  the  first  part  of  the  second  para- 
graph preceding  subparagraph  ''(1)"  to  read  as  fol- 
lows: 

During  the  calendar  year  1943  and  any  calendar 
year  thereafter,  section  1000  (c)  as  added  by  the 
Revenue  Act  of  1942,  applies,  subject,  however,  to 
section  452  (c)  of  such  Act,  as  amended  by  section 
505  of  the  Revenue  Act  of  1943.  That  is,  during  such 
years  an  exercise  or  release  of  a  power  of  appoint- 
ment (other  than  a  release  prior  to  January  1,  1945 
of  a  power  of  appointment  created  on  or  before  Oc- 
tober 21,  1942)  without  an  adequate  and  full  consid- 
eration in  money  or  money's  worth  (including  a 
power  to  appoint  exercisable  in  conjunction  with  an- 
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other  person)  constitutes  a  gift  by  the  individual 
j)ossessing  such  power,  except  in  the  case  of  the  fol- 
lowing : 

(C)  By  striking  out  *' March  1,  1944,  wherever  it 
appears  in  subparagraph  "(3)"  of  the  second  para- 
graph and  in  the  next  to  the  last  paragraph,  and 
by  inserting  in  lieu  thereof  ''January  1,  1945." 

Par.  3.  Section  86.3  is  amended  by  changing  the 
last  paragraph  to  read  as  follows: 

Section  1000  (e),  as  added  by  section  502  of  the 
Revenue  Act  of  1943,  provides  in  the  case  of  prop- 
erty transferred  in  trust  before  January  1,  1939, 
under  which  the  grantor,  on  and  after  such  date,  re- 
tained no  power  to  revest  title  to  such  property  in 
himself,  exercisable  by  the  grantor  alone  or  in  con- 
junction with  any  other  person  not  having  a  sub- 
stantial adverse  interest  in  the  disposition  of  such 
property  or  the  income  therefrom,  that  the  relin- 
quishment by  the  grantor  on  or  after  January  1, 
1940  and  prior  to  January  1,  1945,  by  an  exercise  or 
other  termination,  of  a  power  to  change  the  disposi- 
tion of  the  trust  property,  which  completes  the  gift 
thereof,  shall  not  be  treated  as  a  gift  for  the  pur- 
poses of  the  gift  tax  statute.  However,  if  the  prop- 
erty had  been  transferred  in  trust  without  the 
grantor  retaining  power  to  revest  title  to  the  prop- 
erty in  himself,  or  if  such  power  previously  retained 
had  been  relinquished,  while  a  Federal  gift  tax  sta- 
tute was  in  effect,  the  exemption  provided  by  section 
1000  (e)  shall  apply  only  if  (1)  gift  tax  had  been 
paid  with  respect  to  such  prior  transfer  or  relin- 
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quishment,  and  not  credited  or  refunded,  or  a  gift 
tax  return  had  been  filed  within  the  time  prescHbed 
on  account  of  such  prior  transfer  or  relinquishment 
but  no  gift  tax  paid  because  of  deductions  or  ex- 
clusions claimed  on  such  return,  and  (2)  the  grantor 
agrees  in  writing  to  continue  to  treat  such  prior 
transfer  or  relinquishment  as  completing  the  gift 
for  all  purposes  of  the  gift  tax  statute  except  as 
hereinafter  indicated  with  respect  to  income.  Upon 
submission  of  such  written  agreement,  the  Commis- 
sioner may  make  any  necessary  redetermination  of 
the  amount  of  the  net  gifts  for  such  prior  year,  and, 
unless  assessment  is  barred  by  statutory  limitations 
or  rule  of  law,  assert  any  resulting  deficiency  tax. 
The  exemption  provided  by  section  1000  (e)  shall 
not  apply  to  any  payment  or  other  disposition  of 
income  while  the  grantor  retains  the  power  of  dis- 
position of  the  future  income  from  the  trust  prop- 
erty. For  example,  if  a  donor  created  a  trust  in  1930, 
reserving  a  power  to  change  the  beneficiaries  and 
their  proportionate  interests  with  respect  to  prin- 
cipal and  income,  but  without  retaining  the  power 
to  revest  the  property  in  himself,  and  terminates 
his  reserved  power  in  1944,  so  that  he  is  no  longer 
able  to  change  the  beneficiaries  or  their  respective 
interests,  the  interim  payment  of  income  to  any 
beneficiary  or  other  surrender  by  the  donor  of  con- 
trol over  such  income  prior  to  such  termination  is 
nevertheless  a  taxable  gift  and  to  be  treated  accord- 
ingly. The  same  result  follows  if  a  similar  trust  was 
created  while  a  gift  tax  law  was  in  effect  and  the 
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donor,  prior  to  January  1, 1945,  terminates  the  afore- 
said reserved  power,  consenting  to  treat  the  original 
transfer  in  trust  in  the  calendar  year  in  which  ef- 
fected and  for  all  periods  thereafter  as  having  been 
a  transfer  subject  to  gift  tax.  No  interest  shall  be 
allowed  or  paid  on  any  overpayment  resulting  from 
the  application  of  the  exemption  provided  by  sec- 
tion 1000  (e). 

(This  Treasury  decision  is  issued  under  the  au- 
thority contained  in  sections  1000,  1029  and  3791  of 
the  Internal  Revenue  Code  (53  Stat.  144,  157,  487 ; 
26  U.S.C.  1000,  1029,  3791),  and  sections  502  and 
505  of  the  Revenue  Act  of  1943  (Public  Law  235, 
78th  Congress),  enacted  February  25,  1944.) 
GEO.  J.  SCHOENEMAN, 
Acting  Commissioner  of  Internal 
Revenue. 
Approved:  May  5,  1944. 

JOHN  L.  SULLIVAN, 
Acting  Secretary  of  the  Treasury 

(Filed  with  the  Division  of  the  Federal  Register 
May  6,  1944,  10:18  a.m.) 

[Endorsed] :   Filed  Oct.  5,  1950. 


[Title  of  District  Court  and  Cause.] 

OPINION  OF  THE  COURT 
1.    Introduction. 

This  case  presents  three  questions  of  law,  two  of 
them  involving  difficult  if  not  abstruse  problems  re- 
lating to  the  taxability,  as  gifts,  of  the  relinquish- 
ment of  certain  powers  reserved  by  the  settlors  of 
a  discretionary  trust. 
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Specifically,  the  questions  arc  as  follows: 

1.  Is  the  Commissioner  of  Intoraal  Revenue 
barred  from  reviewing  the  fair  market  value  of  cor- 
porate stock,  a  gift  of  which  was  made  by  the  tax- 
payer in  years  more  than  three  years  prior  to  assess- 
ment, and  assessing  a  deficiency  in  the  current  year 
based  upon  the  alleged  under-valuation  of  such 
stock? 

2.  Does  the  relinquishment  by  the  taxpayer  of 
his  discretionary  power  or  control  over  the  distribu- 
tion of  the  property  comprising  a  trust  settled  in 
1935  constitute  a  non-taxable  transfer  of  property 
within  the  ** amnesty"  offered  by  the  Revenue  Act 
of  1943? 

3.  Does  the  relinquislmient  by  the  taxpayer  of 
his  discretionary  power  or  control  over  the  disposi- 
tion of  the  property  comprising  such  1935  trust  con- 
stitute, in  respect  of  the  alleged  power  of  appoint- 
ment of  which  the  taxpayer  was  the  donee  and  the 
wife  of  the  taxpayer  the  donor,  a  non-taxable  '^re- 
lease" of  the  power  of  appointment  within  the  pro- 
visions of  the  Revenue  Act  of  1942? 

2.    The  Facts. 

On  September  8,  1931,  the  plaintiff  and  his  wife 
created  three  trusts,  in  identically  the  same  form, 
mutatis  mutandis,  in  each  of  which  the  Hawaiian 
Trust  Company,  Ltd.,  is  trustee,  and  one  of  the  three 
adult  children  of  the  settlors  is  the  beneficiary. 

On  May  28, 1935,  the  same  settlors  created  another 
trust,  with  the  same  trustee,  with  themselves  as 
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beneficiaries  for  their  joint  lives  and  the  survivor 
of  them,  remainder  to  such  persons  and  in  such 
estates  as  the  survivor  might  by  his  or  her  last  will 
appoint;  and,  in  default  of  such  appointment,  to 
the  trustee  of  the  trusts  of  1931,  for  the  beneficiaries 
of  the  latter  trusts,  in  equal  shares. 

Shares  of  stock  constituted  the  corpus  of  each 
trust.  The  stock  conveyed  in  trust  by  the  1935  inden- 
ture was  in  the  name  of  the  plaintiff  and  his  wife 
"as  joint  tenants  with  right  of  survivorship  and  not 
as  tenants  in  common". 

Each  of  the  four  trusts  reserved  to  the  settlors 
and  the  survivor  of  them  the  right  "from  time  to 
time  to  change,  modify  or  amend  the  provisions  of 
this  trust  deed  but  not  to  revoke  the  same  or  to  so 
change  it  that  they  or  either  of  them  will  receive 
back  any  of  the  trust  estate". 

The  wife  of  the  taxpayer  died  on  January  8,  1942. 

On  December  31,  1943,  the  plaintiff  taxpayer,  as 
the  surviving  settlor  of  the  1931  trusts,  amended 
those  indentures  in  several  particulars,  one  of  them 
being  the  irrevocable  release  and  extinguishment  by 
him  of  the  right  of  the  surviving  settlor  "to  shift 
or  to  effect  a  partial  or  complete  alteration  of  the 
economic  benefits"  of  the  1931  trusts,  thus  modify- 
ing the  original  provisions  reserving  to  the  settlors 
the  right  of  amendment  within  certain  limits,  as 
stated  above. 

On  January  1,  1944,  and  on  October  25,  1944,  the 
plaintiff,  as  the  surviving  settlor  of  the  1935  trust, 
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amended  that  indenture  by  incorporating  therein 
directions  to  the  trustee  to  transfer  to  itself  as  trus- 
tee under  the  three  indentures  of  1931,  certain  per- 
sonal property,  including  cash,  included  in  the  trust 
estate  of  1935.  Thus  there  was  distributed  to  the 
Hawaiian  Trust  Company,  Ltd.,  as  trustee  under 
the  1931  trusts,  the  remaining  trust  principal  sub- 
ject to  the  1935  trust  and  all  unapplied  income  there- 
from, thereby  conveying  to  the  ultimate  takers  in 
default  and  anticipating  what  would  have  occurred 
under  the  provisions  of  the  1935  trust,  supra,  had 
the  surviving  settlor  failed  to  exercise  the  power 
of  appointment  by  will. 

On  October  26,  1944,  the  indenture  of  May  28, 
1935,  was  canceled  by  the  mutual  consent  of  the 
plaintiff  and  the  trustee. 

In  compliance  with  the  provisions  of  Section  507 
of  the  Revenue  Act  of  1932,  as  amended,  the  plain- 
tiff and  his  wife  made  separate  returns  of  the  trans- 
fers by  gift  made  by  them  in  the  calendar  year  of 
1935  by  the  creation  of  the  1935  trust.  The  plaintiff 
asserts  that  *'they  assumed  upon  administrative 
practice  Gift  Tax  Regulation  79,  Art.  3,  *  *  *  and 
E.l\  6,  C.B.  XIV-1,  1935,  p.  381,  *  *  *,  that  the  gifts 
affected  (sic)  by  the  indenture  of  trust  of  May  28, 
1935,  were  complete."  The  plaintiff  returned  the  sum 
of  $41,736.87  as  the  amount  of  gifts  for  the  year 
** other  than  charitable,  etc.",  and  his  wife  reported 
the  sum  of  $27,370.35.  Both  claimed  their  respective 
amounts  as  specific  exemptions,  and  therefore  paid 
no  tax  thereon. 
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In  computing  his  tax  liability  for  1943,  the  plain- 
tiff employed  the  net  gifts  reported  by  him  for  1935 
as  a  part  of  the  aggregate  sum  of  net  gifts  made  by 
him  since  June  6, 1932,  the  date  on  which  the  Revenue 
Act  of  1932  was  passed.  In  that  aggregate  sum  was 
included  gifts  made  by  the  taxpayer  in  1933.  On  Sep- 
tember 8,  1931,  the  date  of  the  creation  of  the  first 
trusts  involved  in  this  case,  gifts  were  not  subject 
to  Federal  tax.  The  plaintiff  paid  a  tax  according 
to  the  above  method  of  computation. 

The  Commissioner,  on  the  other  hand,  in  assess- 
ing the  plaintiff's  tax  liability  for  1943,  declined  to 
accept  the  valuation  of  the  stock  of  the  Pineapple 
Holding  Company,  Ltd.,  placed  by  the  plaintiff,  and 
as  reported  by  him  in  his  1935  return.  The  Commis- 
sioner determined  that  the  fair  market  value  of  the 
stock  at  the  time  of  the  gift — May  28,  1935 — was 
$17,125  a  share,  increased  the  amount  of  net  gifts  of 
previous  years  by  the  amount  of  the  alleged  under- 
valuation, and  found  a  deficiency  in  the  tax  liability 
of  the  plaintiff  for  the  year  1943.  On  October  10, 
1947,  the  plaintiff  paid  the  alleged  deficiency, 
amounting  to  $52.71,  with  interest  amounting  to 
$10.89. 

For  the  calendar  year  of  1944,  the  plaintiff,  pur- 
suant to  the  provisions  of  Section  1006  of  the  In- 
ternal Revenue  Code,  made  a  return  of  all  transfers 
by  gift  made  by  him  during  that  year.  He  reported 
the  amendments  of  the  trust  indenture  of  May  28, 
1935,  effected  January  1, 1944,  and  October  25, 1944, 
and  the  cancellation  of  the  trust  by  the  indenture  of 
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October  26,  1944,  as  a  relinquishment  by  him  of 
power  or  control  with  respect  to  the  distribution  of 
the  property  subject  to  that  trust,  as  well  as  the  in- 
come therefrom.  He  reported  those  amendments  and 
that  cancellation  as  the  exercise  and  termination  of 
such  power  and  control,  reserved  to  the  settlors  and 
the  survivor  of  them  by  the  provisions  of  the  1935 
trust,  as  non-taxable  for  gift-tax  purposes.  The 
plainti£P  also,  on  March  7,  1945,  prepared  in  writing 
and  filed  with  the  Commissioner  his  consent  to  treat 
such  relinquishment  in  the  calendar  year  in  which 
effected  and  for  all  periods  thereafter  as  having  been 
a  transfer  of  property  subject  to  tax  under  the  pro- 
visions of  the  gift-tax  law. 

On  September  17,  1947,  the  Commissioner  deter- 
mined a  deficiency  in  the  plaintiff's  gift  taxes  for 
the  calendar  year  of  1944,  in  the  sum  of  $7,908.37. 
The  theory  of  the  Commissioner's  action  was  that 
the  plaintiff  was  the  grantor  of  the  trust  property 
within  the  meaning  of  Section  1000  (e)  of  the  In- 
ternal Revenue  Code,  infra,  only  to  the  extent  of 
the  one-half  of  the  corpus  of  the  trust  attributable 
to  the  property  transferred  to  it  by  the  taxpayer, 
and  that  therefore  the  release  was  non-taxable  only 
to  the  extent  of  one-half  of  the  value  of  the  trust 
property;  and  that  the  one-half  attributable  to  the 
property  transferred  to  the  trust  by  his  wife  was 
consequently  taxable  under  Section  1000  (c)  of  the 
Internal  Revenue  Code,  infra. 

The  deficiency,  in  the  sum  of  $7,908.37,  with  in- 
terest of  $1,259.59,  was  paid  by  the  plaintiff  on  No- 
vember 10,  1947. 
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The  plaintiff  seeks  judgment  for  $63.60  on  the  first 
cause  of  action,  based  upon  the  payment  of  the  1943 
deficiency,  and  for  $9,167.96  on  the  second  cause  of 
action,  based  upon  the  payment  of  the  1944  de- 
ficiency. 

3.  As  to  the  First  Cause  of  Action:  The  Commis- 
sioner Is  Not  Barred  by  the  Statute  of  Limita- 
tions From  Reviewing  the  Fair  Market  Value  of 
Corporate  Stock. 

No  evidence  whatever  was  submitted  as  to  the  fair 
market  value  of  the  5,355  shares  of  stock  of  the  Pine- 
apple Holding  Company,  Ltd.,  which  forms  the 
major  part  of  the  1935  trust  corpus.  The  plaintiff 
contends  that  under  the  provisions  of  Section  1016 
(a)  of  the  Internal  Revenue  Code,  which  require  that 
the  assessment  of  a  gift  tax  shall  be  made,  or  its  col- 
lection begun,  within  three  years  after  the  return  is 
filed,  the  Commissioner  was  barred  in  1947  from 
reviewing  the  fair  market  value  of  the  corporate 
stock  in  question.  The  plaintiff  asserts  that  the  fair 
market  value  of  the  stock  in  1935  is  purely  a  ques- 
tion of  fact  and  that  there  is  an  important  distinc- 
tion between  questions  of  law  and  questions  of  fact 
in  determining  the  *'true  and  correct  aggregate'* 
of  net  gifts  of  previous  years,  as  recognized  in  Win- 
terbotham  vs.  Commissioner,  U.S.  B.T.  Apps.  972, 
978. 

The  plaintiff  contends  that  it  could  not  have  been 
the  intention  of  the  Supreme  Court  in  Commissioner 
vs.  Disston  325  U.S.  442,  to  construe  the  statute  so 
that  the  question  of  the  fair  market  value  of  a  gift 
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could  hang  undetermined  over  the  head  of  a  taxpayer 
during  the  remainder  of  his  life  should  he  desire  to 
make  an  additional  gift  prior  to  his  death. 

There  is  merit  to  much  of  i)laintiff 's  argument  on 
this  question,  but  the  words  of  the  Disston  case  com- 
pel a  decision  against  plaintiff. 

A  part  of  the  Commissioner  v.  Disston  case,  at  p. 
449,  is  quoted,  following: 

'*The  question  remains  whether  the  adjustment 
of  net  gifts  for  1936  in  computing  1937  and  1938 
tax  liability  is  barred  by  the  statute  of  limitations. 
As  has  been  noted.  Section  502  requires  utilization 
of  'the  aggregate  sum  of  the  net  gifts  for  each  of  the 
preceding  calendar  years'  in  the  formula  for  com- 
puting gift  tax  liability.  Section  517  (a)  does  not  pur- 
port to  bar  adjustment  of  the  net  gift  figure  for  that 
I)urpose,  but  simply  prevents  assessments  and  col- 
lection of  a  tax  for  a  year  barred  by  the  statute.  The 
statue  does  not  purport  to  preclude  an  examination 
into  events  of  prior  years  for  the  purpose  of  cor- 
rectly determining  gift  tax  liability  for  years  which 
are  still  open.  The  Tax  Court  and  Treasury  Regula- 
tions have  construed  Section  517  (a)  as  requiring 
determination  of  the  true  and  correct  aggregate  of 
net  gifts  for  previous  years.  The  construction  is  in 
accord  with  the  statutory  language." 

The  relevant  language  of  Section  502  of  the  Rev- 
enue Act  of  1932,  to  which  the  Supreme  Court  refers 
in  the  foregoing  excerpt,  has  been  carried  over  ver- 
batim into  Section  1001  (a)  (1)  of  the  Internal  Rev- 
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enue  Code.  Section  517  (a)  of  the  Revenue  Act  of 
1932  is  the  same  as  Section  1016  (a),  supra,  of  the 
Internal  Revenue  Code. 

4.  The  Relinquishment  by  the  Taxpayer  of  His 
Discretionary  Control  Over  the  Distribution  of 
the  Property  Comprising  the  1935  Trust  Was 
Non-taxable  Only  to  the  Extent  of  His  Own 
Moiety  Interest  in  Such  Property. 

The  second  cause  of  action,  however,  presents 
greater  difficulty.  It  involves  the  abstract  and  some- 
what elusive  problem  of  whether  the  relinquishment 
by  the  taxpayer  of  his  discretionary  power  or  con- 
trol over  the  distribution  of  property  comprising  the 
1935  trust,  constitutes  a  non-taxable  transfer  of 
property  or,  in  any  event,  a  non-taxable  ^' release'^ 
of  a  power  of  appointment. 

According  to  the  plaintiff's  theory  of  the  second 
cause  of  action,  two  ''questions  emerge  and  are  posed 
for  the  decision  of  the  court."  The  propositions  to 
which  the  plaintiff  refers  constitute  the  last  two 
points  listed  in  the  Introduction  to  this  memorandum. 
They  will  be  dealt  with  seriatim  herein. 

(a)  The  Corpus  of  the  1935  Trust  Was  Not  Held 
in  Entirety. 

It  will  be  remembered  that  in  1944,  the  plaintiff, 
as  the  surviving  settlor  of  the  1935  trust,  amended 
that  indenture  by  incorporating  therein  directions 
to  the  trustee  to  transfer  to  itself  as  trustee  imder 
the  three  indentures  of  trust  of  1931,  all  the  prop- 
erty, including  cash,  comprising  the  1935  trust  estate. 
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It  will  also  be  remembered  that,  December  31,  1943, 
the  taxpayer  had  amended  the  1931  trusts  so  as  to 
release  and  extinguish  irrevocably  the  right  of  the 
surviving  settlor  to  shift  or  effect  a  partial  or  com- 
pl('t(!  alteration  of  the  economic  benefits  of  the  1931 
trusts.  It  follows,  therefore,  that  in  the  transfer  of 
the  corpus  of  the  1935  trust  to  the  trustee  of  the  1931 
trusts,  to  be  held  by  it  under  the  terms  of  the  latter 
trusts,  the  relinquishment  of  December  31,  1943, 
automatically  applied  also  to  the  property  that  had 
formerly  constituted  the  estate  of  the  1935  trust. 

The  plaintiff  takes  the  position  that  the  amend- 
ments of  the  trust  indenture  of  1935,  effected  by 
him  in  1944,  ''constituted  a  relinquishment  by  him 
as  one  of  the  grantors  in  the  indenture  of  May  28, 
1935,  of  power  or  control  with  respect  to  the  dis- 
tribution of  the  property  in  the  trust  created  prior 
to  January  1,  1939,  and  the  income  therefrom,  by 
an  exercise  and  termination  of  such  power  or  con- 
trol within  the  exceptions  of  Sections  502  (a)  and 
502  (b)  of  the  Revenue  Act  of  1943  (Internal  Rev- 
enue Code,  Section  1000  (e)  and  Section  501  (c) 
of  the  Revenue  Act  of  1932) ' '.  He  further  contends 
''that  the  deficiency  assessed  was  erroneous  upon 
the  grounds :  (a)  That  the  settlors  immediately  prior 
to  the  creation  of  the  1935  trust  were  owners  by  the 
entirety  of  the  property  conveyed  in  trust ;  (b)  that 
by  the  terms  of  the  trust  there  was  reserved  to  the 
survivor  of  the  settlors  as  beneficiaries  in  equity,  the 
same  rights  of  survivorship  in  the  trust  res  that  he 
and  she  had  theretofore  enjoyed  at  law  as  tenants 
by  the  entirety,  except  for  the  inhibition  against 
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revesting;  (c)  that  the  exercise  by  the  taxpayer  of 
the  power  or  control  over  the  distribution  of  the 
remaining  trust  res  was  effected  by  him  as  a  prin- 
cipal and  not  as  a  principal  of  a  moiety  and  an  ap- 
pointee of  a  moiety ;  and  (d)  that  at  the  time  of  such 
exercise  by  him  of  the  power  or  control  over  the 
distribution  of  the  remaining  trust  res  he  was  a 
*  grantor'  within  the  meaning  of  that  term  as  em- 
ployed in  Sections  502  (a)  and  502  (b)  of  the  Rev- 
enue Act  of  1943."  (Emphasis  supplied). 

The  defendant,  on  the  other  hand,  maintains  that : 

'*As  the  taxpayer  was  the  donor  of  only  one-half 
of  the  property  in  the  trust,  Section  1000  (e)  of  the 
Internal  Revenue  Code  *  *  *  applies  only  to  the  one- 
half  that  he  gave  and  not  to  the  one-half  that  was 
given  by  his  wife. 

''Since  the  trust  was  not  within  any  of  the  ex- 
ceptions enumerated  in  Section  1000  (c)  of  the  In- 
ternal Revenue  Code  *  *  *,  the  one-half  of  the  corpus 
attributable  to  the  wife's  contribution  was  properly 
taxed."  (Emphasis  supplied.) 

As  to  this  phase  of  the  case,  therefore,  both  parties 
rely  upon  Section  1000  (e).  In  addition,  they  both 
make  passing  reference  to  Section  1000  (c),  which, 
however,  has  greater  relevancy  to  the  topic  dealt 
with  in  the  next  succeeding  subdivision  of  this 
memorandum.  The  text  of  those  two  subsections  fol- 
lows : 
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**  Section  1000.   Imposition  of  tax. 

"(c)  Powers  of  apj)ointinent.  An  exercise  or  re- 
lease of  a  power  of  appointment  shall  be  deemed  a 
transfer  of  property  by  the  individual  possessing 
such  power.  For  the  purposes  of  this  subsection  the 
term  'power  of  appointment'  means  any  power  to 
appoint  exercisable  by  an  individual  cither  alone  or 
in  conjunction  with  any  person,  except — 

"(1)  a  power  to  api)oint  within  a  class  which 
does  not  include  any  others  than  the  spouse  of  such 
individual,  spouse  of  the  creator  of  the  power,  de- 
scendants of  such  individual  or  his  spouse,  descend- 
ants (other  than  such  individual)  of  the  creator  of 
the  power  or  his  spouse,  spouses  of  such  descendants, 
donees  described  in  section  1004  (a)  (2)  and  donees 
described  in  section  1004  (b).  As  used  in  this  para- 
irraph,  the  term  'descendant'  includes  adopted  and 
illegitimate  descendants,  and  the  term  'spouse'  in- 
cludes former  spouse ;  and 

"(2)  a  power  to  appoint  within  a  restricted  class 
if  such  individual  did  not  receive  any  beneficial  in- 
terest, vested  or  contingent,  in  the  property  from 
the  creator  of  the  power  or  thereafter  acquire  any 
such  interest,  and  if  the  power  is  not  exercisable  to 
any  extent  for  the  benefit  of  such  individual,  his 
estate,  his  creditors,  or  the  creditors  of  his  estate. 
If  a  power  to  appoint  is  exercised  by  creating  an- 
other power  to  appoint,  such  first  power  shall  not 
be  considered  except  imder  paragraph  (1)  or  (2) 
from  the  definition  of  power  of  appointment  to  the 
extent  of  the  value  of  the  property  subject  to  such 
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second  power  to  appoint.  For  the  purposes  of  the 
preceding  sentence  the  value  of  the  property  sub- 
ject to  such  second  power  to  appoint  shall  be  its 
value  unreduced  by  any  precedent  or  subsequent  in- 
terest not  subject  to  such  power  to  appoint. 
***** 

^'(e)  Certain  discretionary  trusts.  In  the  case  of 
property  in  a  trust  created  prior  to  January  1,  1939, 
if  on  and  after  January  1,  1939,  no  power  to  revest 
title  to  such  property  in  the  grantor  could  be  exer- 
cised either  by  the  grantor  alone,  or  by  the  grantor 
in  conjunction  with  any  other  person  not  having  a 
substantial  adverse  interest  in  the  disposition  of 
such  property  or  the  income  therefrom,  then  a  relin- 
quishment by  the  grantor  on  or  after  January  1, 
1940,  and  on  or  before  December  31,  1947  (or  on 
a  later  date  in  any  case  where  it  is  shown  to  the  satis- 
faction of  the  Commissioner,  in  accordance  with 
regulations  prescribed  by  him  with  the  approval  of 
the  Secretary,  that  failure  to  relinquish  prior  to  such 
later  date  was  for  reasonable  cause)  of  power  or 
control  with  respect  to  the  distribution  of  such 
property  or  the  income  therefrom  by  an  exercise 
or  other  termination  of  such  power  or  control  shall 
not  be  deemed  a  transfer  of  property  for  the  pur- 
poses of  this  chapter.  If  such  property  was  trans- 
ferred in  trust,  the  grantor  not  retaining  such  power 
to  revest  title  thereto  in  himself,  or  if  such  power 
to  revest  title  to  such  property  in  the  grantor  was 
relinquished,  while  a  law  was  in  effect  imposing  a 
tax  upon  the  transfer  of  property  by  gift,  this  sub- 
section shall  apply  only  if  (1)  gift  tax  was  paid  with 
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respect  to  such  transfer  or  relinquishment,  and  not 
credited  or  refunded,  or  a  gift  tax  return  was  made 
within  the  time  prescribed  on  account  of  such  trans- 
fer or  relinquishment  but  no  gift  tax  was  paid  with 
respect  to  such  transfer  or  relinquishment  because  of 
the  deductions  and  exclusions  claimed  on  such  re- 
turn, and  (2)  the  grantor  consents,  in  accordance 
with  regulations  prescribed  by  the  Commissioner 
with  the  approval  of  the  Secretary,  for  all  purposes 
of  this  chapter  to  treat  such  transfer  or  relinquish- 
ment in  the  calendar  year  in  which  effected,  and  for 
all  periods  thereafter,  as  having  been  a  transfer  of 
property  subject  to  tax  under  this  chapter.  This 
subsection  shall  not  apply  to  any  payment  or  other 
disposition  of  income  occurring  prior  to  the  termina- 
tion of  power  or  control  with  respect  to  the  future 
disposition  of  income  from  the  trust  property." 

The  plaintiff  contends  that  at  the  time  of  his  ex- 
ercise of  the  reserved  power  or  control  with  respect 
to  the  distribution  of  the  trust  property,  he  was  a 
''grantor",  within  the  meaning  of  Section  1000  (e). 
He  further  asserts  that  he  and  his  wife  were  "ten- 
ants by  the  entirety"  of  the  trust  property,  and  that 
they  reserved  to  themselves,  as  beneficiaries  of  equit- 
able estates,  the  same  power  or  control  with  respect 
to  the  distribution  of  the  property  as  had  been  pre- 
viously possessed  by  them  at  law  as  tenants  by  the 
entirety,  except  for  the  inhibition  against  revesting. 
As  tenants  by  the  entirety,  he  maintains,  each  of 
the  settlors  was  possessed  in  his  and  her  own  right 
of  the  whole;  ''the  entirety".  Ergo,  runs  the  argai- 
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ment,  the  plaintiff,  in  exercising  the  reserved  power 
ill  question,  acted  by  virtue  of  the  power  reserved 
to  him  as  a  principal,  and  not  by  virtue  of  any  power 
delegated  to  him  by  his  wife. 

The  defendant  complains  that  the  plaintiff  has 
cited  no  case  which  holds  that  there  can  be,  under 
the  law  of  Hawaii,  a  tenancy  by  the  entirety  of  per- 
sonal property.  At  the  outset,  however,  and  for  the 
purposes  of  this  case,  we  may  assume  to  be  correct 
the  plaintiff's  assertion,  in  his  reply  brief,  that  "At 
common  law  by  analogy  to  realty  an  estate  by  the  en- 
tirety could  be  created  in  personalty".  In  addition 
to  the  many  decisions  cited  by  plaintiff,  there  is  con- 
siderable additional  authority  to  the  same  effect.  See 
the  copious  collection  of  cases  in  8  A.L.R.  1017-1022. 

Our  specific  task,  however,  is  to  ascertain  whether, 
under  the  law  of  Hawaii  and  under  the  facts  of  this 
case,  the  plaintiff  was  a  ''grantor"  within  the  pur- 
view of  Section  1000  (e). 

As  the  plaintiff  points  out,  the  word  ** grantor" 
is  not  defined  in  the  statute,  and  therefore  should 
be  given  its  ''natural,  ordinary  and  familiar  mean- 
ing, except  as  limited  or  restricted  by  the  context." 
Rice  vs.  Railroad  Company,  66  U.S.  358,  378;  De- 
Ganay  vs.  Lederer,  250  U.S.  376,  381. 

In  Buhl  vs.  Kavanagh,  6  Cir.,  118  F.  2d  315,  320, 
"the  decisive  question"  was,  as  here,  "whether  ap- 
pellant was  the  grantor  of  the  present  trust".  The 
Court  said: 

"The  word  'grantor'  is  not  defined  in  the  statutes, 
and  therefore  is  to  be  given  its  natural,  ordinary 
and  familiar  meaning.  (Case  cited.)  Putting  the  word 
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in  its  ordinary  setting,  it  means  the  person  who 
establishes  the  trust  or  its  donor,  creator  or  founder.'^ 

See  also  Rollins  vs.  Helverin^-,  8  Cir.,  92  F.  2d 
390,  392-393,  certiorari  denied,  302  U.S.  763;  Mac- 
Manus  vs.  Commissioner  of  Internal  Revenue,  6  Cir., 
131  F.  2d  670,  673. 

Applying  the  foregoing  principles  to  the  facts  at 
bar,  we  find  that  there  were  two  grantors  of  the 
1935  trust;  namely,  the  plaintiff  and  his  wife.  The 
fact  that  she  died  before  the  relinquishments  of 
1944  took  place  does  not  militate  against  her  being 
the  grantor  of  one-half  of  the  trust  created  in  1935. 
Subsequent  events  could  not  change  her  status  as 
to  that  fact.  Her  status  as  joint  grantor  of  the  trust 
was  frozen  on  May  28,  1935.  Had  she  died  on  the 
following  day,  she  still  would  have  been  the  grantor 
of  her  moiety. 

Nor  is  the  legal  situation  altered  by  the  fact  that, 
in  the  plaintiff's  own  language,  ''by  the  terms  of  the 
trust  there  was  reserved  to  the  survivor  of  the  set- 
tlors as  beneficiaries  in  equity,  the  same  rights  of 
survivorship  in  the  trust  res  that  he  and  she  had 
theretofore  enjoyed  at  law  as  tenants  by  the  en- 
tirety," etc.  We  are  here  concerned  not  with  owner- 
ship, but  with  grant.  Though,  according  to  the  stipu- 
lation of  facts,  the  plaintiff,  as  "joint  tenant"  of 
the  stock  in  question,  "with  right  of  survivorship", 
at  his  wife's  death  became  the  sole  owner  of  the  set- 
tlors' equitable  estate  in  the  1935  trust,  the  stubborn 
fact  remains  that,  from  1935  to  the  present  day,  he 
has  been  the  grantor  of  only  one-half  of  that  trust. 

The  plaintiff  seeks  to  avoid  the  effect  of  this  logic 
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by  contending  that  ''a  conveyance  to  husband  and 
mfe  in  joint  tenancy  would  create  an  estate  by  the 
entirety''.  To  support  this  contention,  the  plaintiff 
invokes  the  principles  of  the  common  law,  which  he 
assert  have  been  adopted  in  Hawaii  in  this  respect. 
It  therefore  now  becomes  necessary  to  inquire 
whether,  in  the  contemplation  of  Hawaiian  law,  the 
l^laintiff's  "tenancy"  of  the  stock  was  by  the  en- 
tirety. 

I.    In  Hawaii,  the  Terms  of  the  Grant  Determine 
the  Question  of  Joint  Tenancy  Vel  Non. 

As  we  have  seen,  it  has  been  stipulated  in  this 
case  that  the  stock  conveyed  by  the  trust  indenture 
of  May  28,  1935,  was,  until  transferred  to  the  name 
of  the  trustee,  in  the  name  of  the  plaintiff  and  his 
wife  '^as  joint  tenants  with  right  of  survivorship 
and  not  as  tenants  in  common".  In  Hawaii,  such 
a  stipulation  is  conclusive. 

Section  3190  of  the  Revised  Laws  of  Hawaii  of 
1925  was  as  follows: 

''Conveyances  to  two  or  more.  All  grants,  convey- 
ances and  devises  of  land,  or  of  any  interest  therein, 
made  to  two  or  more  persons,  shall  be  construed 
to  create  estates  in  common  and  not  in  joint-tenancy 
or  by  entirety,  miless  it  shall  manifestly  appear 
from  the  tenor  of  the  instrument  that  it  was  intended 
to  create  an  estate  in  joint-tenancy  or  by  entirety, 
provided,  however,  that  the  foregoing  provisions 
shall  not  apply  to  grants,  conveyances  or  devises  to 
executors  or  trustees." 
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This  provision  was  carried  over  into  the  1935  com- 
pilation as  Section  5180,  and  into  the  1945  code  as 
.Section  12780. 

It  should  be  observed  in  passing,  that  the  proviso 
in  the  section  does  not  apply  to  the  instant  case, 
since  v^e  are  not  here  concerned  with  the  title  of  the 
trustee  but  of  the  trustors. 

The  Hawaii  rule  accords  with  general  law.  See 
161  A.L.R.  464-465. 

II.    The  Common  Law  Doctrine  of  the  Unity  of  Hus- 
band and  Wife  No  Longer  Prevails  in  Hawaii. 

In  his  reply  brief,  the  plaintiff  says: 

"The  tenancy  by  the  entirety  is  founded  on  the 
common-law  doctrine  of  the  unity  of  husband  and 
wife  as  constituting  in  law  but  one  person ;  and  that 
is  basis  for  the  adoption  of  the  principles  of  the 
tenancy  in  Hawaii." 

In  the  opinion  of  this  Court,  the  learned  plaintiff 
has  here  fallen  into  grave  error,  so  far  as  the  law  of 
Hawaii  is  concerned. 

In  First  National  Bank  of  Hawaii  vs.  Gaines,  16 
Haw.  731,  732-733,  the  Court  said: 

**The  statutory  capacity  of  a  married  woman  to 
take,  hold  and  receive  property  to  her  separate  use 
is  inconsistent  with  the  common  law  fiction  of  the 
unity  of  husband  and  wife  as  well  as  with  the  former 
statute  giving  the  husband  by  virtue  of  marriage 
his  wife's  personal  property.  The  relations  between 
husband  and  wife  unless  as  affected  by  the  statute 
of  1892  on  the  subject  of  the  common  law  are  statu- 
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tory  in  the  law  of  Hawaii.  ^As  the  laws  have  de- 
stroyed this  unity  the  incidents  or  consequences  of 
the  unity  ought  not  to  operate.'  "  (Emphasis  sup- 
plied.) 

Indeed,  even  with  regard  to  other  jurisdictions, 
where  the  archaic  concept  of  the  oneness  of  husband 
and  wife  does  survive,  the  Supreme  Court  of  the 
United  States  has  frowned  upon  the  application  of 
the  ancient  doctrine  to  tax  problems. 

In  Tyler  vs.  United  States,  281  U.S.  497,  503,  the 
Court  said: 

*' According  to  the  amiable  fiction  of  the  common 
law,  adhered  to  in  Pennsylvania  and  Maryland,  hus- 
band and  wife  are  but  one  person,  and  the  point 
made  is,  that  by  the  death  of  one  party  to  this  unit 
no  interest  in  property  held  by  them  as  tenants  by 
the  entirety  passes  to  the  other.  This  view,  when  ap- 
plied to  a  taxing  act,  seems  quite  unsubstantial.  The 
power  of  taxation  is  a  fundamental  and  imperious 
necessity  of  all  government,  not  to  be  restricted  by 
mere  legal  fictions."  (Emphasis  supplied.) 

III.  Hawaiian  Statutes  Have  Sedulously  Recog- 
nized the  Separateness  of  a  Tenancy  by  the 
Entirety  from  a  Joint  Tenancy. 

The  language  of  Section  3190  of  the  Revised  Laws 
of  1925,  supra,  and  that  of  its  successors,  clearly 
shows  that  the  various  legislatures  of  Hawaii  have 
carefully  observed  the  distinction  between  tenancy 
of  the  entirety  and  joint  tenancy.  There  is  certainly 
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no  suggestion  that,  as  the  plaintiff  contends  in  his 
r('I)ly  brief,  '*a  conveyance  to  husband  and  wife  in 
joint  tenancy  would  create  an  estate  by  the  en- 
tirety." 

The  matter,  however,  is  put  beyond  cavil  by  Act 
11  of  the  Session  Laws  of  Hawaii  of  the  Special 
Session  of  1933.  The  closing  sentences  of  this 
statute,  which  dealt  with  the  inheritance  tax,  are 
significant : 

''As  hereafter  modified  this  i)aragraph  shall  ap- 
j)ly  to  tenancies  by  the  entirety  as  well  as  to  joint 
tenancies.  Provided,  however,  that  where  such  prop- 
erty is  held  in  the  joint  names  of  a  husband  and  wife, 
whether  as  joint  tenants  or  as  tenants  by  the  en- 
tirety, onl}^  an  undivided  one-half  of  the  property 
shall  be  deemed  transferred  and  taxable  under  the 
I>rovisions  of  this  chapter."  (Emphasis  supplied.) 

The  foregoing  provisions  were  carried  over  al- 
most verbatim  into  Section  2060  of  the  Revised 
Laws  of  1935  and  into  Section  5553  of  the  Revised 
Laws  of  1945. 

The  expression  ''whether  as  joint  tenants  or  as 
tenants  by  the  entirety",  as  used  in  the  cited  statute, 
would  be  meaningless  if,  as  the  plaintiff  contends, 
a  conveyance  to  husband  and  wife  in  one  tenancy 
would  create  an  estate  in  the  other. 

As  we  read  the  Haw^aiian  statutes,  all  three  ten- 
ancies are  recognized  in  this  territory.  If  the  grant 
is  silent  or  ambiguous  as  to  the  type  of  tenancy,  an 
estate  in  common  shall  be  presumed.  If  a  joint  ten- 
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ancy  is  specified,  an  estate  in  joint  tenancy  is  cre- 
ated. If  a  tenancy  by  the  entirety  is  spelled  out,  the 
terms  of  such  a  grant,  too,  will  be  respected.  No- 
where in  the  Hawaiian  statutes  or  in  Hawaiian 
jurisprudence  is  there  any  suggestion  that  the  terms 
** joint  tenancy"  and  "tenancy  by  the  entirety", 
where  husband  and  wife  are  concerned,  are  inter- 
changeable. 

The  cases  cited  by  the  plaintiff  in  support  of  his 
contention  were  either  the  expressions  of  courts  sit- 
ting in  other  jurisdictions,  or  were  handed  down 
in  Hawaii  long  before  the  decision  in  the  Gaines 
case,  supra,  and  long  before  the  enactment  of  the 
statutes  to  which  we  have  just  referred.  The  au- 
thorities relied  upon  by  the  plaintiff  do  not  reflect 
the  present  state  of  the  Hawaiian  law. 

Accordingly,  this  Court  holds  that  the  plaintiff 
was  the  grantor  of  only  one-half  of  the  stock,  within 
the  meaning  of  that  term  as  it  is  employed  in  Section 
502  (a)  and  (b)  of  the  Revenue  Act  of  1943,  (Sec- 
tion 1000  (e)  of  the  Internal  Revenue  Code). 

(b)  The  Plaintiff  Is  Estopped  from  Claiming 
That  He  Is  the  Grantor  of  the  Entire  Trust. 

The  plaintiff  concedes  that  ''The  taxpayer  and 
his  wife  pursuant  to  and  in  compliance  with  the 
provisions  of  Section  507  of  the  Revenue  Act  of 
1932,  as  amended,  made  separate  returns  of  the 
transfers  by  gift  made  by  them  in  the  calendar  year 
1935  by  the  creation  of  the  1935  trust".  He  also 
concedes  that  he  and  his  wife  each  claimed  the  full 
amount  of  their  respective  gift  totals  as  specific  ex- 
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emptions,  with  the  result  no  tax  liability  was  in- 
curred. Had  the  taxpayer  reported  himself  as  being 
the  sole  grantor  of  the  trust,  he  would  have  had  to 
pay  a  gift  tax,  since  the  maximum  '^  specific  exemp- 
tion" of  $50,000,  ''less  (the)  total  amount  of  spe- 
cific exemption  claimed  for  preceding  years",  would 
not  have  then  absorbed  the  entire  amount  of  his  gifts 
for  1935. 

The  plaintiff  does  not  deny  these  facts,  but  as- 
serts that  "There  is  nothing  inconsistent  in  constru- 
ing one's  legal  position  under  certain  statutes  or 
regulations  one  way,  and  construing  it  under  other 
statutes  another  way".  He  adds  that  "there  is  no 
showing  that  the  Bureau  took  any  position  to  its 
prejudice  by  reason  of  the  separate  returns  made 
and  the  separate  claims  of  full  exemption". 

This  Court  cannot  agree  with  the  plaintiff's  rea- 
soning. If  the  plaintiff  was  the  grantor  of  the  en- 
tire trust  in  1944,  he  was  so  in  1935.  It  can  hardly 
be  said  that  the  Commissioner's  position  was  not 
prejudiced  by  the  fact  that  the  plaintiff  and  his 
wife  filed  separate  gift  tax  returns  in  1935,  as  a 
result  of  which  neither  paid  any  gift  tax  whatso- 
ever, whereas  the  plaintiff  would  have  been  liable 
for  a  tax  had  he  held  himself  as  the  sole  grantor 
of  the  trust. 

In  Stearns  Co.  vs.  United  States,  291  U.S.  54, 
61-62,  Mr.  Justice  Cardozo  said: 

"The  applicable  principle  is  fimdamental  and  un- 
questioned. 'He  who  prevents  a  thing  from  being 
done  may  not  avail  himself  of  the  non-performance 
which  he  has  himself  occasioned,  for  the  law  says 
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you  are  not  damnified'  ".  (Cases  cited.)  Sometimes 
the  resulting  disability  has  been  characterized  as  an 
estoppel,  sometimes  as  a  waiver.  The  label  counts 
for  little." 

5.  The  Plaintiff  Effected  a  Non-Taxable  Relin- 
quishment of  His  Control  Over  His  Deceased 
Wife's  Moiety  Interest  in  the  Trust  Property, 
By  Virtue  of  Section  452  (c)  of  the  Revenue  Act 
of  1942. 

We  advert,  finally  to  Point  II  urged  in  support 
of  the  plaintiff's  second  cause  of  action.  This  point 
is  fully  stated  as  "Question  3"  in  the  Introduction 
to  this  memorandiun  opinion. 

Point  II  is  based  upon  the  following  subsection 
of  Section  452  of  the  Revenue  Act  of  1942 : 

"(c)  Release  on  or  before  January  1,  1943. 

"  (1)  A  release  of  a  power  to  appoint  before  Janu- 
ary 1,  1943,  shall  not  be  deemed  a  transfer  of  prop- 
erty by  the  individual  possessing  such  power. 

"(2)  This  subsection  shall  apply  to  all  calendar 
years  prior  to  1943." 

The  defendant  concedes  that  the  period  has  been 
enlarged  by  subsequent  amendments  to  January  1, 
1951. 

The  defendant  contends,  however,  that  the  plain- 
tiff "never"  released  his  power  to  alter,  modify  or 
change  the  1935  trust.  On  the  contrary,  it  is  argued, 
the  plaintiff  exercised  that  power  by  transferring 
the  assets  of  that  trust  to  the  three  1931  trusts.  As 
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to  the  plaintiff's  one-half  interest  in  the  property, 
the  Commissioner  concedes  that  such  an  ''exercise" 
was  ''the  equivalent  of  a  relinquishment  of  the 
power",  and  therefore  non-taxable.  Section  1000  (e), 
suj^ra,  refers,  it  will  be  remembered,  to  the  grantor 's 
"exercise  or  other  termination"  of  such  power.  That 
subsection  applies  only  to  a  grantor.  Only  when  an 
"exercise"  of  power  is  effected  by  a  grantor  can  it 
be  equivalent  to  a  "relinquishment". 

But,  the  defendant  insists — and,  as  we  have  seen, 
correctly — the  plaintiff  is  the  grantor  of  only  one- 
half  of  the  trust.  Therefore,  it  is  argued,  as  to  his 
deceased  wife's  moiety,  the  plaintiff's  transfer  of 
the  1935  trust  corpus  to  the  1931  trusts  did  not 
amount  to  a  "relinquishment",  but  was  an  "exer- 
cise" of  the  power  and  therefore,  of  course,  taxable; 
for  the  amnesty  of  Section  452  (c)  applies  only  to 
releases,  and  not  to  exercises. 

The  difficulty  with  the  defendant's  argmnent, 
however,  is  that  it  overlooks  the  fact  that  Section 
452  (c)  is  not  limited  in  its  amnesty  to  grantors  only, 
as  is  Section  1000  (e).  It  applies  to  any  "individual 
possessing  such  power  (to  appoint)."  Now,  there  is 
no  question  that,  as  original  owner  of  one  moiety  in- 
terest, and  as  surviving  owner  of  the  other  moiety 
interest  in  the  trust  estate,  it  is  clear  that  the  plain- 
tiff possessed  the  power.  Otherwise,  the  defendant's 
entire  argument  that  the  plaintiff  "exercised"  in- 
stead of  "relinquishing"  the  power  would  be  mean- 
ingless. If  the  plaintiff  "exercised"  the  power,  such 
"exercise"  is  taxable  as  to  his  wife's  moiety,  since 
the  amnesty  of  Section  452  (c)  supra,  applies  only 
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to  ''release";  i.e.,  relinquishment,  and  since  that  sec- 
tion, unlike  1000  (e),  does  not  make  ''exercise" 
equivalent  to  "relinquishment". 

We  therefore  advance  to  the  fundamental  ques- 
tion under  Point  II;  i.e.,  whether  the  transfer  of 
the  1935  trust  assets  to  the  1931  trusts  was  in  fact 
a  relinquishment  of  the  plaintiff's  power  "to  change, 
modify  or  amend"  the  provisions  of  the  1935  trust 
instrument. 

Elsewhere  in  this  memorandum  opinion,  this  Court 
has  already  indicated  that,  when  in  1944,  the  plain- 
tiff transferred  the  corpus  of  the  1935  trust  to  the 
trustee  of  the  1931  trusts,  to  be  held  by  it  under 
the  terms  of  the  latter  trusts,  he  automatically  sub- 
jected the  1935  trust  property  to  the  restrictions 
theretofore  placed  upon  the  1931  trusts  by  the  docu- 
ment of  December  31,  1943.  Among  those  restric- 
tions was  the  irrevocable  release  and  extinguish- 
ment of  "the  right  in  the  surviving  settlor  to  shift 
or  to  effect  a  partial  or  complete  alteration  of  the 
economic  benefits",  etc. 

Little  need  be  here  added  to  this  statement.  The 
plaintiff,  of  course,  could  have  formally  relinquished 
his  right  to  amend  the  1935  trust  in  one  instrument, 
and  then,  immediately  thereafter,  in  another  instru- 
ment, he  could  have  transferred  the  assets  of  the 
1935  trust  into  the  1931  trusts.  But  the  law — includ- 
ing the  tax  law — does  not  require  a  man  to  do  a 
vain  and  useless  thing.  By  transferring  the  1935 
trust  into  the  1931  immutable  trusts,  the  plaintiff 
made  the  1935  trust  likewise  immutable.  In  such 
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matters,  "we  must  regard  matters  of  substance  and 
not  mere  form".  Weiss  vs.  Stoarn,  265  U.S.  242,  254; 
United  States  vs.  Phellis,  257  U.S.  156,  168;  Ingle 
Coal  Corporation  vs.  Commissioner,  7  Cir.,  174  F. 
2d  569,  571. 

6.    Conclusion. 

The  plaintiff  is  concededly  exempt  from  a  gift  tax 
on  the  transfers,  in  1944,  of  the  1935  trust-corpus 
into  the  1931  trusts,  so  far  as  his  moiety  interest  in 
the  former  is  concerned.  And  since,  as  we  have  just 
seen,  his  relinquishment  of  the  power  to  amend,  in 
so  far  as  his  deceased  wife's  interest  in  the  1935 
trust  property  is  involved,  comes  under  the  ''am- 
nesty" of  Section  452  (c),  supra,  he  is  not  taxable 
on  the  1944  transfers  at  all.  He  must  therefore  pre- 
vail in  his  second  cause  of  action. 

Accordingly,  judgment  should  be  entered  for  the 
defendant  and  against  the  plaintiff  on  the  first  cause 
of  action,  and  in  favor  of  the  plaintiff  and  against 
the  defendant  on  the  second  cause  of  action. 

Dated  at  Honolulu,  Hawaii,  this  23rd  day  of  Feb- 
ruary, 1951. 

/s/  DELBERT  E.  METZGER, 
Judge. 

[Endorsed]  Filed  February  23,  1951. 
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In  the  United  States  District  Court 
for  the  District  of  Hawaii 

Civil  No.  935 

EMIL  C.  PETERS, 

Plaintiff, 
vs. 

JAMES  M.  ALSUP,  Individually,  and  as  United 
States  Collector  of  Internal  Revenue  for  the 
District  of  Hawaii, 

Defendant. 
JUDGMENT 

This  cause  came  on  to  be  heard  October  5,  1950, 
upon  the  pleadings  and  stipulation  of  facts  of  the 
parties  and  was  submitted  to  the  court  without  a 
jury  upon  briefs. 

This  cause  is  a  consolidation  of  two  separate 
causes  of  action  at  law  for  the  restitution  of  the 
overpayment  of  United  States  gift  taxes  illegally 
exacted  and  statutory  interest  thereon  from  date  of 
payment  to  wit:  the  first,  for  the  restitution  of  the 
United  States  gift  tax  illegally  exacted  for  the  cal- 
endar year  1943  in  the  sum  of  Fifty-two  Dollars  and 
Seventy-one  Cents  ($52.71)  with  interest  in  the  sum 
of  Ten  Dollars  and  Eighty-nine  Cents  ($10.89),  the 
aggregate  of  which  or  the  sum  of  Sixty-three  Dol- 
lars and  Sixty  Cents  ($63.60)  was  paid  October  10, 
1947 ;  the  second,  for  the  restitution  of  United  States 
gift  tax  illegally  exacted  for  the  calendar  year  1944 
in  the  smn  of  Seven  Thousand  Nine  Hundred  and 
Eight  Dollars  and  Thirty-seven  Cents  ($7,908.37) 
with  interest  in  the  sum  of  One  Thousand  Two 
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Hundred  and  Fifty-nine  Dollars  and  Fifty-nine 
Cents  ($1,259.59),  the  aggregate  of  which  or  the  sum 
of  Nine  Thousand  One  Hundred  and  Sixty-seven 
Dollars  and  Ninety-six  Cents  ($9,167.96)  was  paid 
November  10,  1947. 

The  opinion  of  the  court  upon  the  merits  was  filed 
February  23,  1951. 

Pursuant  to  the  opinion  of  the  court : 

It  Is  Hereby  Ordered  and  adjudged  that  plain- 
tiff take  nothing  by  his  first  cause  of  action  and  it 
be  and  the  same  is  hereby  dismissed;  that  upon  his 
second  cause  of  action  plaintiff  have  and  recover  of 
the  defendant  individually  and  as  United  States  Col- 
lector of  Internal  Revenue  for  the  District  of  Hawaii 
the  full  amount  prayed,  to  wit,  the  sum  of  Nine 
Thousand  One  Hundred  and  Sixty-seven  Dollars 
and  Ninety-six  Cents  ($9,167.96)  with  interest  at  six 
per  cent  (6%)  per  annum  upon  said  principal  sum 
of  $9,167.96  from  November  10,  1947,  and  his  costs 
of  the  within  action  heretofore  taxed  in  the  sum  of 
Two  Himdred  Thirty-nine  Dollars  and  Eighteen 
Cents  ($239.18). 

Dated:  March  19,  1951. 

By  the  Court 

/s/  WM.  F.  THOMPSON,  JR., 
Clerk. 

The  within  judgment  may  be  entered. 

Dated:  March  19,  1951. 

/s/  D.  E.  METZGER, 
Judge,  United  States  District  Court  for  the  District 
of  Hawaii,  presiding. 

[Endorsed] :  Filed  March  19,  1951. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Please  take  notice  that  James  M.  Alsup,  the  de- 
fendant above-named,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Mnth  Judicial  Cir- 
cuit from  so  much  of  the  final  judgment  entered 
herein  on  the  19th  day  of  March,  1951,  as  is  adverse 
to  the  said  defendant  and  in  favor  of  the  plaintiff 
above-named. 

/s/  HOWARD  K.  HODDICK, 
United  States  Attorney. 

[Endorsed]  :  Filed  May  4,  1951. 
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STIPULATION  AS  TO  RECORD 

It  Is  Hereby  Stipulated  between  the  parties  here- 
to that  the  following  documents  and  records  shall 
be  included  in  the  record  on  appeal: 

1.  Complaint  filed  September  7,  1949. 

2.  Answer  filed  January  13,  1950. 

3.  Stipulation  of  Facts  (and  exhibits  attached) 
filed  October  5,  1950. 

4.  Clerk's  Minutes  of  October  5,  1950,  in  the 
above-entitled  cause. 
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5.  Opinion  of  the  Court  filed  February  23,  1951. 

6.  Judgment  filed  March  19,  1951. 

7.  Certificate  of  Probable  Cause  filed  March  19, 
1951. 

8.  Notice  of  Appeal  filed  May  4,  1951. 

9.  Letter  of  Clerk  to  Plaintiff  dated  May  4,  1951. 

10.  Statement  by  Appellant  of  Points  to  be  re- 
lied upon  on  appeal. 

11.  Stipulation  as  to  Record. 

Dated:    Honolulu,  T.  H.,  this  21st  day  of  May, 
1951. 

/s/  E.  C.  PETERS, 

Plaintiff  in  Person. 

HOWARD  K.  HODDICK, 

Acting  United  States  Attorney, 

District  of  Hawaii, 
Attorney  for  Defendant, 

/s/  By   WINSTON  C.  INGMAN, 

Assistant  United  States  Attorney 
District  of  Hawaii 

[Endorsed]  :  Piled  May  21,  1951. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Hawaii — ss. 

I,  Wm.  F.  Thompson,  Jr.,  Clerk  of  the  United 
States  District  Court  for  the  District  of  Hawaii,  do 
hereby  certify  that  the  foregoing  record  on  appeal 
in  the  above-entitled  cause,  consists  of  the  following 
listed  original  pleadings  of  record  in  said  cause: 

Complaint. 

Answer. 

Stipulation  of  Facts. 

Opinion  of  the  Court. 

Judgment. 

Certificate  of  Probable  Cause. 

Notice  of  Appeal. 

Stipulation  as  to  Record. 

I  further  certify  that  included  in  said  record  on 
appeal  is  a  copy  of  the  Minutes  of  Court  of  October 
5,  1950,  and  a  copy  of  the  letter  of  May  4,  1951. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court,  this  31st 
day  of  May,  1951. 

[Seal]  /s/  WM.  F.  THOMPSON,  JR., 

Clerk,  U.  S.  District  Court, 
District  of  Hawaii. 
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[Endorsed] :  No.  12972.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  James  M.  Alsup,  In- 
dividually, and  as  United  States  Collector  of  In- 
ternal Revenue  for  the  District  of  Hawaii,  A])pel- 
lant,  vs.  Emil  C.  Peters,  Appellee.  Transcript  of 
Record.  Appeal  from  the  United  States  District 
Court  for  the  District  of  Hawaii. 

Filed:  June  11,  1951. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

No.  12972 

EMIL  C.  PETERS, 

Plaintiff- Appellee, 

vs. 

JAMES  M.  ALSUP,  Individually,  and  as  United 
States  Collector  of  Internal  Revenue  for  the 
District  of  Hawaii, 

Defendant-Appellant. 

STATEMENT  BY  DEFENDANT-APPELLANT 

OF  POINTS   TO   BE   RELIED   UPON 

ON  APPEAL 

Comes  now  James  M.  Alsup,  defendant-api^ellant 
above  named,  by  Howard  K.  Hoddick,  Acting  United 
States  Attorney  for  the  District  of  Hawaii,  and  pur- 
suant to  the  pro^dsions  of  Rule  19(6)  of  the  Rules 
of  Practice  of  the  United  States  Court  of  Appeals 


120  James  M.  Alsup,  Etc.,  vs, 

for  the  Ninth  Circuit,  hereby  states  that  the  de- 
fendant-appellant in  taking  this  appeal  relies  upon 
the  following  points: 

1.  The  entry  of  judgment  for  the  plaintiff  and 
against  the  defendant  on  plaintiff's  second  cause  of 
action  was  in  error  in  the  following  respect: 

(a)  The  court  erred  in  holding  that  the  plain- 
tiff effected  a  non-taxable  relinquishment  of  his 
control  over  his  deceased  wife's  moiety  interest 
in  the  trust  property  by  virtue  of  Section  452(c) 
of  the  Revenue  Act  of  1942. 

Dated  at  Honolulu,  T.  H.,  this  15th  day  of  May, 
1951. 

HOWARD  K.  HODDICK, 
Acting  United  States  Attorney, 
District  of  Hawaii, 
/s/  By   WINSTON  C.  INGMAN, 

Assistant  United  States  Attorney, 
District  of  Hawaii. 

Acknowledgment  of  Receipt  attached. 

[Endorsed]  :  Filed  June  11, 1951.  Paul  P.  O'Brien, 
Clerk. 


[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  RECORD  TO  BE 
PRINTED  ON  APPEAL 

Comes  now  James  M.  Alsup,  defendant-appellant 
above  named,  by  Howard  K.  Hoddick,  Acting  United 
States  Attorney  for  the  District  of  Hawaii,  and 
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hereby  designates  for  inclusion  in  the  printed  record 
on  appeal,  the  following: 

1.  Complaint  filed  September  7,  1949. 

2.  Answer  filed  January  13,  1950. 

3.  Stipulation  of  Facts  (and  exhibits  attached) 
filed  October  5,  1950. 

4.  Opinion  of  the  Court  filed  February  23,  1951. 

5.  Judgment  filed  March  19,  1951. 

6.  Notice  of  Appeal  filed  May  4,  1951. 

7.  Statement  by  Appellant  of  Points  to  be  Re- 
lied upon  on  Appeal. 

8.  Stipulation  as  to  Record. 

9.  Certificate  of  Clerk. 

10.  This  Designation  of  Record  to  be  Printed  on 
Appeal. 

Dated:   Honolulu,  T.  H.,  this  22nd  day  of  May, 
1951. 

HOWARD  K.  HODDICK, 
Acting  United  States  Attorney, 
District  of  Hawaii, 

/s/  By   WINSTON  C.  INGMAN, 

Assistant  United  States  Attorney, 
District  of  Hawaii. 

Acknowledgment  of  Receipt  attached. 

[Endorsed] :  Filed  June  11, 1951.  Paul  P.  O'Brien, 
Clerk. 
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In  the  Tax  Court  of  the  United  States 
Docket  No.  26127 

SHAFFER  TERMINALS,  INC., 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 
1949 

Dec.  12 — Petition  received  and  filed.  Taxpayer  noti- 
fied.  Fee  paid. 

Dec.  14 — Copy  of  petition  served  on  General  Coun- 
sel. 

Dec.  27 — Request  for  hearing  Tacoma  or  Seattle, 
Washington   filed   by  taxpayer.    Granted 
12/28/49. 
1950 

Feb.    8 — Answer  filed  by  respondent. 

Feb.  13 — Copy  of  answei*  served  on  Taxpayer.  Se- 
attle, Washington. 

May     3 — Hearing  set  July  3,  1950,  Seattle. 

June  19 — Notice  changing  hearing  to  July  5,  1950,  in 
Seattle,  Washington,  filed. 

July  5 — Hearing  had  before  Judge  Johnson  on 
merits.  Record  to  be  held  open  pending 
receipt  of  deposition  of  E.  E.  Searles  on 
behalf  of  petitioner  to  be  taken  the  week 
of  July  17,  1950.  Stipulation  of  facts  with 
exhibits  1  through  5,  and  appearance  of 
Henry  C.  Perkins.  Brief,  Sept.  5,  1950. 
Replies  October  5,  1950. 
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1950 

Aug.  2 — Stipulation  to  take  deposition  of  Eldon  E. 
Searles  filed. 

Aug.  10 — Transcript  of  Hearing  7/5/50  filed. 

Aug.  31 — Motion  for  extension  to  Oct.  5,  1950,  to  file 
original  brief  and  Nov.  5,  1950,  to  file 
reply  brief  filed  by  taxpayer — granted 
9/1/50. 

Sept.  19 — Deposition  of  Eldon  E.  Searles  filed.  Cop- 
ies served  by  notary. 

Oct.  4 — Motion  for  extension  to  Oct.  20,  1950,  to 
file  original  brief  and  Nov.  20,  1950,  to  file 
reply  brief  filed  by  taxpayer — granted 
10/4/50. 

Oct.     5 — Brief  filed  by  General  Counsel. 

Oct.  12 — Brief  filed  by  taxpayer.   Copy  served. 

Nov.  16 — Reply  brief  filed  by  taxpayer.  Copy  served. 

1951 

Feb.  16 — Findings  of  Fact  and  Opinion  rendered. 
Johnson  J.  Decision  will  be  entered  for 
respondent.   Copy  served. 

Feb.  19 — Decision  entered.  Johnson  J.  Div.  10. 

May  9 — Petition  for  Review  by  U.  S.  Court  of  Ap- 
peals for  the  Ninth  Circuit  and  notice  of 
filing  same  filed  by  taxpayer. 

May  9 — Designation  of  contents  of  record  on  re- 
view filed  by  taxpayer. 

May  11 — Proof  of  Service  to  Petition  for  Review 
and  Designation  of  Record  filed. 
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[Title  of  Tax  Court  and  Cause.] 

PETITION 

The  above-named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  (Seattle  Division  IT:90D:EEH),  dated 
September  23,  1949,  and  as  a  basis  of  its  proceeding 
alleges  as  follows: 

1.  The  petitioner  is  and  at  all  times  mentioned 
was  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Washington, 
with  its  principal  office  and  place  of  business  at 
Tacoma,  Washington.  The  return  for  the  period 
here  involved  was  filed  with  the  Collector  for  the 
District  of  Washington  and  Alaska. 

2.  The  notice  of  deficiency  (a  copy  of  which  is 
attached  hereto  and  marked  Exhibit  A),  was  mailed 
to  the  petitioner  September  23, 1949. 

3.  The  taxes  in  controversy  are: 

(a)  Income  tax  for  the  calendar  year  of  1944, 
amounting  to  an  overassessment  of  Six  Hundred 
Twelve  and  29/100  ($612.29)  Dollars,  the  petitioner 
claiming  the  overassessment  is  approximately  Three 
Hundred  Seventy-five  ($375.00)  Dollars. 

(b)  Excess  profits  tax  for  the  calendar  year  of 
1944,  amounting  to  a  deficiency  of  Twenty  Thousand 
Five  Hundred  Thirty-seven  and  77/100  ($20,537.77) 
Dollars,  the  petitioner  claiming  an  over-payment  of 
approximately  Ten  Thousand  ($10,000.00)  Dollars. 

(c)  Income  tax  for  the  calendar  year  of  1945, 
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amounting  to  an  overassessment  of  Five  Hundred 
Eighty-six  and  13/100  ($586.13)  Dollars,  the  peti- 
tioner claiming  an  overassessment  of  approximately 
Eighty-five  ($85.00)  Dollars. 

(d)  Excess  profits  tax  for  the  calendar  year  of 
1945,  amounting  to  a  deficiency  of  Twenty-two 
Thousand  Two  Hundred  Twenty  and  52/100  ($22,- 
220.52)  Dollars,  the  petitioner  claiming  an  over- 
payment of  approximately  Six  Hundred  Seventy 
($670.00)  Dollars. 

4.  The  determination  of  tax  set  forth  in  said  no- 
tice of  deficiency  is  based  upon  the  following  errors : 

(a)  Unallowable  rentals,   taxable 
year  ended   December  31,   1944 

(Item  a.  Page  2,  Exhibit  A)  .  . .  .$36,684.92 

(b)  Unallowable  rentals,   taxable 
year  ended   December   31,   1945 

(Item  a,  Page  4,  Exhibit  A) .  . .  .   24,633.16 

5.  The  facts  upon  which  the  petitioner  relies  as 
the  basis  of  this  proceeding  are  as  follows: 

(a)  The  petitioner  is  engaged  in  business  as  a 
marine  terminal  and  warehouse,  and  during  the  late 
war  handled  a  large  amount  of  freight  passing 
through  the  Port  of  Tacoma,  Washington. 

(b)  Prior  to  September  30,  1943,  petitioner 
rented  lift  trucks  from  the  United  States  Army  and 
other  stevedoring  companies  at  rates  established  by 
published  tariffs  applicable  to  all  docks  in  the  Port 
of  Tacoma. 

(c)  As  of  September  30,  1943,  petitioner  began 
renting  lift  trucks  from  Equipment  Associates,   a 


I 


p 
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partnership  organized  by  oral  agreement  on  Septem- 
ber 22,  1943,  and  evidenced  by  written  agreement 
dated  October  8,  1943.  Petitioner  continued  to  rent 
lift  trucks  from  said  partnership  during  the  years 
1944  and  1945  at  rates  established  by  the  same  pub- 
lished tariffs. 

(d)  During  the  years  1944  and  1945,  the  part- 
ners of  Equipment  Associates  were  as  follows,  each 
having  a  one-third  interest : 

S.  B.  Stocking 
K.  M.  Kennell 
W.  Hopkins 

and  these  three  were  also  the  sole  shareholders  of 
petitioner,  the  percentage  interest  being  as  follows: 

S.  B.  Stocking 78.57o 

K.  M.  Kennell 13    % 

W.  Hopkins 8.5% 

(e)  Equipment  Associates  was  always  managed 
as  a  separate  business  and  complete  books  of  account 
were  always  maintained.  The  only  connection  be- 
tween petitioner  and  the  partnership  was  as  above 
stated  and  the  relation  of  lessor  and  lessee  of  equip- 
ment. 

(f)  The  capital  invested  in  Equipment  Asso- 
ciates came  from  the  partners  and  borrowing  on  the 
personal  credit  of  the  partners  and  nothing  invested 
in  the  partnership  came  from  petitioner. 

6.  As  hereinabove  fully  set  forth,  the  Commis- 
sioner has  therefore  erred  as  follows: 

(a)  (4-(A)  )  In  the  disallowance  of  the  deduc- 
tion of  rental  paid  by  the  petitioner  to  the  Equip- 
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ment  Associates  of  Thirty-six  Thousand  Six  Hun- 
dred Eighty-four  and  92/100  ($36,684.92)  Dollars 
in  the  taxable  year  ending  December  31,  1944. 

(b)  (4-(B)  )  In  the  disallowance  of  the  deduc- 
tion of  rental  for  trucks  paid  by  the  petitioner  to  the 
Equipment  Associates  of  Twenty  Four  Thousand 
Six  Hundred  Thirty-three  and  16/100  ($24,633.16) 
Dollars  in  the  taxable  year  ending  December  31, 
1945. 

AVherefore,  the  petitioner  prays  that: 

1.  This  Court  may  hear  the  proceeding  and  ad- 
judge that  there  is  no  deficiency  as  contended  for  by 
the  respondent,  and  that  the  deductions  for  rental 
paid  to  the  Equipment  Associates  may  be  allowed. 

SHAFFER  TERMINALS,  INC. 

By  /s/  S.  B.  STOCKING, 

President,  Petitioner. 

/s/  SCOTT  Z.  HENDERSON, 
Attorney  for  Petitioner. 

/s/  GEO.  J.  BUSCH, 
C.  P.  A. 

State  of  Washington, 
County  of  Pierce — ss. 

S.  B.  Stocking,  being  first  duly  sworn,  says  that 
he  is  president  of  Shaffer  Terminals,  Inc.,  a  corpora- 
tion, the  petitioner  above  named,  and  that  he  is  au- 
thorized to  verify  said  petition  in  behalf  of  said 
corporation ;  that  he  has  read  the  foregoing  petition 
and    is    familiar    with    the    statements    contained 
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therein,  and  that  the  statements  contained  therein 
are  true,  except  those  stated  to  be  upon  information 
and  belief,  and  that  those  he  believes  to  be  true. 

/s/  S.  B.  STOCKING. 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  December,  1949. 

[Seal]        /s/  CLARA  J.  CAMBY, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Tacoma. 

EXHIBIT  "A" 

Treasury  Department 

Internal  Revenue  Service 

Securities  Building 

Seattle,  Washington 

September  23,  1949 
Office  of 

Internal  Revenue  Agent 
in  Charge,  Seattle 
Division 
IT:90D:EEH 

Shaffer  Terminals,  Inc. 
PO  Box  1157 
Tacoma,  Washington 

Gentlemen : 

You  are  advised  that  the  determination  of  your 
income  and  excess  profits  tax  liability  for  the  tax- 
able years  ended  December  31,  1944,  and  December 
31,  1945,  discloses  a  deficiency  of  $42,758.29  in  excess 
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profits  tax  and  an  overassessment  of  $1,198.42  in  in- 
come tax,  as  shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday,  Sunday, 
or  a  legal  holiday  in  the  District  of  Columbia  as  the 
90th  day)  from  the  date  of  the  mailing  of  this  letter, 
you  may  file  a  petition  with  The  Tax  Court  of  the 
United  States,  at  its  principal  address,  Washington 
25,  D.  C,  for  a  redetermination  of  the  deficiency  or 
deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Seattle 
1,  Washington,  for  the  attention  of  IT:90D:EEH. 
The  signing  and  filing  of  this  form  will  expedite  the 
closing  of  your  return (s)  by  permitting  an  early 
assessment  of  the  deficiency  or  deficiencies,  and  will 
prevent  the  accumulation  of  interest,  since  the  in- 
terest period  terminates  30  days,  after  filing  the 
form,  or  on  the  date  assessment  is  made,  whichever 
is  earlier. 

Very  truly  yours, 

GEO.  J.  SCHOENEMAN, 
Commissioner. 

By  S.  R.  STOCKTON, 

Internal  Revenue  Agent  in 
Enclosures :  Charge. 

Statement 

Form  874  \ 

Forms  843  (2)  in  dup. 
EEHrmtr 
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IT  :90D  :EEH 

STATEMENT 

Shaffer  Terminals,  Inc. 

P.O.  Box  1157 
Tacoma,  Washington 

Tax  Liability  for  tiie  Taxable  Years  Ended  December  31, 1944,  and 
December  31,  1945 

Income  Tax 

Year  Liability  Assessed     Overassessment  Deficiency 

1944  $  4,334.15        $  4,946.44        $    612.29 

1945  3,406.59  3,992.72  586.13 

Totals $  7,740.74        $  8,939.16        $1,198.42 

Excess  Profits  Tax 

1944  $40,777.32        $20,239.55  $20,537.77 

1945  33,465.12  11,244.60  22,220.52 

Totals $74,242.44        $31,484.15  $42,758.29 

In  making  this  determination  of  your  income  tax  liability,  careful 
consideration  has  been  given  to  tlie  repoi'ts  of  examination  dated  August 
26,  1947;  to  your  protests  dated  December  17,  1947;  to  the  statements 
made  at  the  conferences  held  on  March  30,  1948;  Se})tember  28,  1948, 
and  February  15,  1949 ;  and  to  A'our  claim  for  refund  filed  on  August 
22, 1947. 

In  your  income  and  excess  profits  tax  returns  for  the  years  1944  and 
1945  and  your  income  tax  return  for  the  year  1946,  you  have  deducted 
rental  paid  to  your  officers  and  stockholder  operating  as  a  partnership 
under  the  name  of  Equipment  Associates  for  lift  trucks  purchased  by 
you  and  subsequently  transferred  to  the  partnei-shi]),  in  the  respective 
amounts  of  $41,134.82,  $29,434.46  and  $11,782.32.  You  have  not  estab- 
lished tliat  the  above  rentals  are  proper  deductions  from  income.  There 
has  therefore  been  added  to  your  net  income  of  the  respective  years,  the 
excess  of  receipts  over  expenses  of  the  claimed  partnership  exclusive  of 
compensation  paid  to  S.  B.  Stocking,  your  ]))'inc'ii)al  stockholder. 

During  the  year  1945.  you  accrued  and  deducted  on  your  returns 
for  that  year  tentative  back  pay  accrual  of  $7,024.63  and  tentative  vaca- 
tion pay  accrual  of  $1,081.65.  Inasmuch  as  you  were  protesting  the  said 
increased  expenses  and  no  decision  thereon  Wcis  reached  until  the  year 
1946,  the  above  accruals  are  held  to  l)e  unallowable  deductions  of  the 
year  1945.  The  properly  dotermined  amount  of  $8,207.22,  covering  back 
pay  and  vacation  pay,  has  been  allowed  as  a  deduction  from  your  1946 
income. 

If  a  petition  to  The  Tax  Court  of  the  I'nited  States  is  filed  against 
the  deficiency  proposed  herein,  the  issue  set  forth  in  your  claim  for 
rel'nnd  shoTild  be  made  a  part  of  the  petition  to  be  considered  by  The 
Tax  Court  in  any  redetermination  of  your  tax  liability.   If  a  petition 
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is  not  filed,  the  claim  for  refund  will  be  disallowed  and  official  notice 
will  be  issued  by  registered  mail  in  accordance  with  Section  3772  of  the 
Internal  Revenue  Code. 

The  overassessment  shown  herein  will  be  made  the  subject  of  a  cer- 
tificate of  overassessment  which  will  reach  you  in  due  course  through 
the  office  of  the  collector  of  internal  revenue  for  your  district,  and  will 
be  applied  by  that  official  in  accordance  with  section  322  (a)  of  the 
Internal  Revenue  Code,  provided  that  you  fully  protect  yourself  against 
the  running  of  the  statute  of  limitations  with  respect  to  the  apparent 
overassessment  referred  to  in  this  letter,  hy  filing  with  the  collector  of 
internal  revenue  for  your  district,  a  claim  for  refund  on  Form  843, 
copies  of  which  are  enclosed,  the  basis  of  which  may  be  as  set  forth 
herein. 

A  copy  of  this  letter  and  statement  has  been  mailed  to  your  repre- 
sentative, Mr.  Geo.  J.  Busch,  1014  Puget  Sound  Bank  Building,  Ta- 
coma  2,  Washington,  in  accordance  with  the  authority  contained  in  the 
power  of  attorney  executed  by  you. 

Taxable  Year  Ended  December  31, 1944 
Adjustments  to  Net  Income 

Net  income  disclosed  by  return,  Form  1120 $42,362.49 

Unallowable  deductions  and  additional  income : 

(a)  Unallowable  rentals $36,684.92 

(b)  Capital  stock  tax 187.50  36,872.42 

Total   $79,234.91 

Nontaxable  income  and  additional  deductions : 

(c)  Contributions  $      140.39 

(d)  Net  operating  loss  deduction 14,978.99  15,119.38 

Net  income  adjusted .$64,115.53 

Explanation  of  Adjustments 

(a)  As  explained  above,  there  is  added  to  net  income  the  excess  of 
receipts  over  expenses  of  the  claimed  partnership  operated  under  the 
name  "Equipment  Associates."  Such  excess  has  been  determined  to 
amount  to  $36,684.92,  and  net  income  is  increased  by  the  amount  shown. 

(b)  On  the  return  a  deduction  of  $1,125.00  was  claimed  for  capital 
stock  tax.  It  is  held  that  such  deduction  is  allowable  in  the  amount  of 
$937.50  and  net  income  is  increased  by  the  difference  of  $187.50  in  the 
amounts  shown. 

(c)  A  deduction  of  $2,229.61  for  contributions  was  claimed  on  the 
return.  Since  contributions  are  allowable  as  a  deduction  in  the  amount 
of  $2,370.00,  net  income  is  reduced  by  the  difference  of  $140.39  in  the 
amounts  shown. 

(d)  Net  income  is  reduced  $14,978.99,  representing  the  amount  of 
the  allowable  net  operating  loss  deduction  which  was  not  claimed  on 
the  return.  Such  deduction  is  based  on  the  net  operating  loss  carry  back 
from  the  taxable  vear  1946,  which  has  been  determined  to  amount  to 
$14,978.99. 
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Computation  of  Income  Tax 

Net  income  adjusted $64,115.53 

Less:  Income  subject  to  excess  profits  tax 47,692.77 


Normal  tax  and  surtax  net  income $16,422.76 

Normal  tax:  $  5,000.00  at  15% $    750.00 

11,422.76  at  17% 1,941.87 


Total  normal  tax 2,691.87 

Surtax:         $16,422.76  at  10% 1,642.28 


Income  tax  liability $  4,334.15 

Income  tax  previously  assessed  Account  No.  4100435 4,946.44 


Overassessment  of  income  tax $      612.29 

Adjustments  to  Excess  Profits  Net  Income 
Excess  profits  net  income  as  disclosed  by  return,  Form  1121. ...$43,240.03 
Additions : 

(a)  Unallowable  rentals $36,684.92 

(b)  Capital  stock  tax 187.50  36,872.42 


Total   $80,112.45 

Deductions : 

(c)  Contributions  $      140.39 

(d)  Net  operating  loss  deduction 14,978.99  15,119.38 


Excess  profits  net  income  corrected $64,993.07 

Explanation  of  Adjustments 

(a),  (b),  (c)  and  (d) — The  excess  profits  net  income  reported  on  the 
return  is  adjusted  by  the  amount  of  the  adjustments  to  the  net  income 
reported  on  the  return,  Form  1120,  as  explained  above. 

Computation  of  Excess  Profits  Tax 

Excess  profits  net  income  corrected $64,993.07 

Less :  Specific  exemption  $10,000.00 

Excess  profits  credit  as  determined 5,421.36 

Unused  excess  profits  credit 

as  determined  1,878.94  17,300.30 


Adjusted  excess  profits  net  income $47,692.77 

95%  or  $47,692.77 45,308.13 

Less :  10%  credit 4.530.81 


Excess  profits  tax  liabilitv $40,777.32 

Previouslv  assessed  Account  No.  4000140 $22,488.39 

Less:  i0%  credit,  See.  784,  I.R.C 2,248.84  20,239.55 


Deficiency  in  excess  profits  tax $20,537.77 
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Taxable  Year  Ended  December  31, 1945 
Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return,  Form  1120 $28,309.81 

Unallowable  deductions  and  additional  income ; 

(a)  Unallowable  rentals $24,633.16 

(b)  Contingent  reserve  8.106.28 

(c)  Capital  stock  tax  937.50  33,676.94 


Total    $61,986.75 

Nontaxable  income  and  additional  deductions 

(d)  Contributions $     320.01 

(e)  Net  operating  loss  deduction 9,538.88  9,858.89 


Net  income  adjusted $52,127.86 

Explanation  of  Adjustments 

(a)  As  explained  above,  there  is  added  to  net  income  the  excess  of 
receipts  over  expenses  of  the  claimed  partnership  operated  under  the 
name  ''Equipment  Associates."  Such  excess  has  been  determined  to 
amount  to  $24,633.16,  and  net  income  is  increased  by  the  amount  shown. 

(b)  As  explained  above,  it  is  held  that  tentative  back  pay  accrual 
of  $7,024.63  and  tentative  vacation  pay  accrual  of  $1,081.65  claimed  as 
a  deduction  on  the  return  in  the  total  amount  of  $8,106.28  is  unallow- 
able as  a  deduction  for  the  taxable  year,  and  net  income  is  increased 
accordingly. 

(c)  It  is  held  that  capital  stock  tax  claimed  as  a  deduction  on  the 
return  in  the  amount  of  $937.50  is  unallowable  as  a  deduction  for  the 
taxable  year,  and  net  income  is  increased  by  the  amount  shown. 

(d)  It  is  held  that  a  deduction  for  contributions  is  allowable  in  the 
amount  of  $1,810.00.  Since  such  deduction  was  claimed  on  the  return 
in  the  amount  of  $1,489.99,  net  income  is  reduced  by  the  difference  of 
$320.01  in  the  amounts  shown. 

(e)  Net  income  is  reduced  $9,538.88,  representing  the  amount  of 
the  allowable  net  operating  loss  deduction  which  was  not  claimed  on 
the  return.  Such  deduction  is  based  on  the  net  operating  loss  carry  back 
from  the  taxable  vear  1947,  which  has  been  determined  to  amount  to 
$9,538.88. 

Computation  of  Income  Tax 

Net  income  adjusted $52,127.86 

Less :  Income  subject  to  excess  profits  tax 39,140.49 


Normal  tax  and  surtax  net  income $12,987.37 

Normal  tax :  .$5,000.00  at  15% $    750.00 

7,987.37  at  17% 1,357.85 


Total  normal  tax $  2,107.85 

Surtax:  $12,987.37  at  10% 1,298.74 


Income  tax  liability $  3,406.59    1 

Income  tax  previously  assessed.  Account  No.  4101110 3,992.72 


Overassessment  of  income  tax $     586.13 
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Adjustments  to  Plxcess  Profits  Net  Income 
Excess  profits  net  income  as  disclosed  by  return,  Form  1121.. ..$28,90^.69 
Additions: 

(a)  Unallowable  rentals $24,633.10 

(b)  Contingent  reserve  8,106.28 

(c)  Capital  stock  tax  937.50  33,676.94 

Total   $62,585.63 

Deductions: 

(d)  Contributions  $     320.01 

(e)  Net  operating  loss  deduction 9,538.88  9,858.89 

Excess  profits  net  income  corrected $52,726.74 

Explanation  of  Adjustments 

(a),  (b),  (c),  (d)  and  (e) — The  excess  profits  net  income  reported 
on  the  return.  Form  1121,  is  adjusted  by  the  amount  of  the  adjustments 
to  the  net  income  reported  on  the  return,  Form  1120,  as  explained  above. 

Computation  of  Excess  Profits  Tax 

Excess  profits  net  income  corrected $52,726.74 

Less :  Specific  exemption  $10,000.00 

Excess  profits  credit  as  determined 3,586.25  13,586.25 

Adjusted  excess  profits  net  income $39,140.49 

95%  of  $39,140.49 $37,183.47 

Less :  10%  credit 3,718.35 

Excess  profits  tax  liability $33,465.12 

Previously  assessed,  Account  No.  4000340 11,244.60 

Deficiency  in  excess  profits  tax $22,220.52 

Received  and  Filed  T.O.U.S.  December  12,  1949. 
Served  December  14,  1949. 
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[Title  of  Tax  Court  and  Cause.] 

ANSWER 

Now  comes  the  Commissioner  of  Internal  Revenue, 
b}^  his  attorney,  Charles  Oliphant,  Chief  Counsel, 
Bureau  of  Internal  Revenue,  and  for  answer  to  the 
petition  filed  herein,  admits,  alleges,  and  denies  as 
follows : 

1.  Admits  the  allegations  contained  in  paragraph 

1  of  the  petition. 

2.  Admits  the  allegations  contained  in  paragraph 

2  of  the  petition. 

3(A).  Denies  the  allegations  contained  in  sub- 
paragraph (A)  of  paragraph  3  of  the  petition.  Al- 
leges that  the  overassessment  in  income  tax  for  1944 
is  not  in  controversy  before  the  Court  in  this  pro- 
ceeding. 

(B).  Admits  that  the  tax  in  controversy  for  the 
calendar  year  1944  is  excess  profits  tax  in  the  amount 
of  $20,537.77.  Denies  the  remaining  allegations  con- 
tained in  subparagraph  (B)  of  paragraph  3  of  the 
petition. 

(C).  Denies  the  allegations  contained  in  subpara- 
graph (C)  of  paragraph  3  of  the  petition.  Alleges 
that  the  overassessment  in  income  tax  for  1945  is 
not  in  controversy  before  the  Court  in  this  proceed- 
ing. 

(D).  Admits  that  the  tax  in  controversy  for  the 
calendar  year  1945  is  excess  profits  tax  in  the  amount 
of  $22,220.52.  Denies  the  remaining  allegations  con- 


Commissioner  of  Internal  Revenue  17 

tained  in  subparagraph  (D)  of  paragraph  3  of  the 
petition. 

4(A)  &  (B).  Denies  that  the  respondent  com- 
mitted error  in  determining  the  deficiencies  as  shown 
in  the  statutory  notice,  and  specifically  denies  that 
the  respondent  erred  as  alleged  in  subparagraphs 
(A)  and  (B)  of  paragraph  4  of  the  petition. 

5(a).  Admits  the  allegations  contained  in  sub- 
paragraph (a)  of  paragraph  5  of  the  petition. 

(b).  Denies  the  allegations  contained  in  subpara- 
graph (b)  of  paragraph  5  of  the  petition. 

(c).  Admits  that  Equipment  Associates  was  or- 
ganized in  1943.  Denies  the  remaining  allegations 
contained  in  subparagraph  (c)  of  paragraph  5  of 
the  petition. 

(d) .  Admits  the  allegations  contained  in  subpara- 
graph (d)  of  paragraph  5  of  the  petition. 

(e).  Admits  that  Equipment  Associates  main- 
tained separate  books  of  account.  Denies  the  re- 
maining allegations  of  subparagraph  (e)  of  para- 
graph 5  of  the  petition. 

(f).  Denies  the  allegations  contained  in  subpara- 
graph (f )  of  paragraph  5  of  the  petition. 

6(a)  &  (b).  Denies  the  allegations  contained  in 
subparagraphs  (a)  and  (b)  of  paragraph  6  of  the 
petition. 

7.  Denies  generally  and  specifically  each  and 
every  material  allegation  contained  in  the  petition, 
not  hereinbefore  specifically  admitted,  qualified  or 
denied. 
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Wherefore,  it  is  prayed  that  the  petitioner's  ap- 
peal be  denied  and  that  the  Commissioner's  deter- 
mination be  approved. 

/s/  CHARLES  OLIPHANT,     DLB, 
Chief  Counsel,  Bureau  of 
Internal  Revenue. 

Of  Counsel: 

WILFORD  H.  PAYNE, 
Division  Counsel. 

DOUGLAS  L.  BARNES, 
W.  E.  KOKEN, 

Special  Attorneys, 
Bureau  of  Internal  Revenue. 

Received  and  filed  T.C.U.S.  February  8,  1950. 
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STIPULATION  OF  FACTS 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto  by  their  respective  attorneys  of 
record  that  the  following  facts  are  true  and  that  the 
same  may  be  so  considered  and  accepted  by  the 
Court  as  offered  in  evidence  by  the  parties  to  this 
proceeding:  Provided,  however,  that  the  stipulation 
shall  be  without  prejudice  to  the  right  of  either  of 
said  parties  to  introduce  other  and  further  evidence 
not  inconsistent  with  the  facts  herein  stipulated : 

1.  The  tax  years  in  issue  are  the  years  ending 
December  31, 1944,  and  December  31, 1945. 
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2.  Petitioner  is  a  Washington  corporation,  hav- 
ing been  organized  under  the  laws  of  that  state  on 
April  16,  1921.  At  all  times  material  to  this  proceed- 
ing, petitioner  was  engaged  in  the  business  of  operat- 
ing warehouse  terminals  and  storage.  Its  office  and 
principal  place  of  business  is  at  Tacoma,  Washing- 
ton. It  keeps  its  books  and  files  its  returns  on  the 
accrual  basis.  Its  returns  for  the  taxable  years 
ended  December  31  of  1944,  1945  and  1946,  were 
made  to  the  Collector  of  Internal  Revenue  at 
Tacoma,  Washington. 

3.  On  January  1,  1943,  the  outstanding  capital 
stock  of  petitioner  was  owned  by  the  following  per- 
sons as  below  indicated : 

Shareholder  Shares 

R.  H.  Shaffer 108 

Samuel  B.  Stocking 72 

K.  M.  Kennell 12 

W.  Hopkins 8 

Total 200 

On  October  20,  1943,  R.  H.  Shaffer  died.  His 
shares  of  stock  in  petitioner  were  acquired  by  the 
surviving  shareholders.  On  December  31,  1943,  the 
capital  stock  of  petitioner  was  held  as  follows: 

Per  Cent  of 
Shareholder  Shares         Ownership 

Samuel  B.  Stocking 157  78.5 

K.  M.  Kennell 26  13 

W.  Hopkins 17  8.5 

200  100 
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4.  During  the  period  here  involved  and  after  the 
death  of  R.  H.  Shaffer,  the  sole  officers  of  petitioner 
who  were  also  its  sole  stockholders  as  indicated  in 
paragraph  3  above,  were  as  follows : 

Samuel  B.  Stocking,  President. 

K.  M.  Kennell,  Vice  President-Secretary. 

W.  Hopkins,  Treasurer. 

5.  On  September  22,  1943,  a  partnership  was  or- 
ganized by  the  individuals  named  in  paragraph  3 
under  the  style  of  Equipment  Associates.  Subse- 
quent to  the  death  of  R.  H.  Shaffer  on  October  20, 
1943,  decedent's  interest  was  acquired  equally  by 
the  surviving  partners  and  the  business  was  con- 
tinued as  a  partnership  under  the  same  name.  The 
partners  divided  the  profits  of  the  partnership 
equally.  Attached  hereto  and  made  a  part  hereof 
as  Exhibit  1  is  a  true  and  correct  copy  of  the  agree- 
ment of  said  partnership  dated  October  8,  1943, 
evidencing  an  oral  agreement  entered  into  Septem- 
ber 22,  1943. 

6.  The  affairs  of  Equipment  Associates  were 
managed  b}^  Samuel  B.  Stocking,  for  which  he  was 
paid  $200.00  per  month,  and  its  books  of  account 
were  kept  by  E.  A.  Seaton,  for  which  he  was  paid 
$30.00  per  month,  both  items  being  deductions  before 
partners'  distribution  of  earnings.  E.  A.  Seaton  was 
also  the  regular  bookkeeper  for  petitioner.  Equip- 
ment Associates  employed  no  other  employees.  It 
used  the  office  of  petitioner  for  which  no  rent  or 
charge  was  paid.  Petitioner  and  Equipment  Asso- 
ciates kept  separate  books  and  records  and  there 
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was  no  interniingliiig  of  the  partnership  and  cor- 
porate funds  or  records.  Equipment  Associates 
owned  no  other  property  except  the  equipment  de- 
scribed in  paragraph  7  below  and  acquired  in  the 
manner  therein  set  forth. 

7.  During  the  war  period  petitioner's  activity 
was  primarily  the  handling  of  Government  business 
for  the  Army  and  Navy.  The  availability  for  use  of 
certain  dock  equipment,  to  wit:  Clark-Fork  Tyj^e 
Lift  Trucks,  was  essential  to  the  proper  conduct  of 
petitioner's  business.  This  equipment  was  con- 
sidered essential  war  material  and  could  not  be 
acquired  except  on  priority.  Petitioner  could  obtain 
these  priorities  on  account  of  its  essential  war  ac- 
tivities. Prior  to  September  22,  1943,  petitioner  had 
purchased  and  owned  a  considerable  amount  of  this 
equipment.  Subsequent  to  September  22,  1943,  and 
at  all  times  material  to  this  proceeding,  petitioner 
obtained  the  necessary  priorities  and  purchased 
equipment  similar  to  that  already  described,  which 
it  immediately  transferred  to  the  partnership  Equip- 
ment Associates.  Simultaneously  with  this  transfer. 
Equipment  Associates  leased  back  to  petitioner  the 
use  of  said  equipment  at  rentals  set  forth  in  para- 
graph 8  below.  In  addition  to  leasing  said  equip- 
ment from  Equipment  Associates,  petitioner  also 
leased  the  use  of  similar  equipment  from  the  United 
States  Army  and  others.  Attached  hereto  and  made 
a  part  hereof  as  Exhibit  2  is  a  true  and  correct  copy 
of  a  Sale  and  Lease  Agreement  dated  October  8, 
1943,  executed  by  petitioner  and  Equipment  Associ- 
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ates.  Similar  sale  and  lease  agreements  were  ex- 
ecuted by  petitioner  and  Equipment  Associates  in 
March,  1944,  and  and  in  June,  1945.  All  of  said  sale 
and  lease  agi'eements  were  substantially  similar  in 
terms  to  those  contained  in  Exhibit  2,  differing  only 
as  to  date  and  the  amount  of  the  sales  value  of  the 
equipment. 

8.  The  rentals  paid  by  petitioner  to  Equipment 
Associates  for  the  use  of  the  equipment  pursuant  to 
the  sale  and  lease  agreements  described  in  para- 
graph 7  above  were  as  follows: 

1943  $  6,892.50 

1944  41,134.82 

1945  29,434.46 

1946 11,782.32 

1947  900.00 

Attached  hereto  and  made  a  part  hereof  as  Exhibit 
3  is  a  true  and  correct  list  of  all  rentals  paid  by 
petitioner  for  equipment  rented  from  Equipment 
Associates  and  from  the  United  States  Army  and 
others  for  the  period  beginning  January,  1942,  and 
ending  February,  1947.  The  rentals  paid  were  the 
same  in  all  cases  for  comparable  periods  and  were 
all  in  accord  Avith  Tacoma  Terminal  Tariffs  filed 
with  the  Public  Service  Commission  of  the  State 
of  Washington,  in  compliance  with  Sec.  10383  of 
Eemington's  Revised  Statutes  of  Washington. 

9.  The  petitioner  secured  authority  from  the 
War  Production  Board  for  the  purchase  of  the 
needed  equipment  because  it  could  secure  such  au- 
thority; the  petitioner,  in  three  cases,  ordered  the 
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equipment  and  sent  a  check  with  the  order  and  be- 
fore these  checks  were  returned  to  Tacoma  for  pay- 
ment, the  partnership  gave  petitioner  a  check  for 
the  exact  amount  of  the  check  petitioner  had  sent 
with  the  order,  phis  freight,  except  in  one  case.  The 
pertinent  dates  and  amounts  are  as  follows : 

J)ate  Petitioner's  Date  Equip. 

Check  Amount  Date  Paid  Assoc.  Check 

9/30/1943  $  9,529.44  10/13/1943  10/11/1943 

3/21/1944  10,298.60  4/  3/1944  3/27/1944 

6/16/1945  10,319.61  6/27/1945  7/30/1945 

10.  The  capital  invested  in  Equipment  Associates 
consisted  solely  of  cash  furnished  in  equal  amoimts 
by  the  partners.  Each  partner  contributed  $2,500.00. 
The  investment  made  by  W.  Hopkins  was  from  his 
personal  funds.  Investments  made  by  the  other 
partners  were  in  part  from  personal  funds  and  in 
part  from  bank  loans. 

11.  During  the  period  here  involved  no  dividends 
were  declared  by  petitioner.  Prior  to  this  period  the 
last  dividend  was  in  1942,  and  the  first  dividend 
after  this  period  was  in  January,  1946,  in  the  amount 
of  $12,000.00.  Corporate  salaries  authorized  by  peti- 
tioner under  dates  of  September  1,  1941,  and  No- 
vember 1,  1943,  and  paid  to  the  officers  designated 
below  during  the  period  here  involved  were  as 
follows : 

Officer                                              Sept.  1,  1941  Nov.  1,  1943 

R.  H.  Shaffer $12,000  

Samuel  B.  Stocking 9,600  $12,750 

K.  M.  Kennell 4,800  9,850 

W.  Hopkins  4,500  6,000 

Total $30,900  $28,600 

Attached  hereto  and  made  a  part  hereof,  as  Exliibit 
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4,  is  a  true  and  correct  summary  of  the  partners' 
investments  and  withdrawals  in  Equipment  Asso- 
ciates for  the  period  involved  in  this  proceeding. 

12.  The  following  then-existing  facts  were  con- 
sidered by  the  partners  of  Equipment  Associates  be- 
fore the  decision  to  organize  the  partnership  was 
made : 

(1)  Petitioner  needed  an  assured  source  of 
equipment. 

(2)  It  was  becoming  difficult  to  secure  equip- 
ment. 

(3)  The  business  of  the  petitioner  at  that 
time  consisted  almost  entirely  of  handling  ship- 
ments in  connection  with  World  War  II  which 
might  cease  at  any  time  due  to  changes  in  war 
conditions  or  termination  of  the  war;  the  par- 
ticular shipments  at  that  time  being  for  the 
Alcan  Highway  to  Alaska  and  lend-lease  goods 
to  Russia. 

(4)  Payments  for  rental  equipment  were 
substantial. 

(5)  Petitioner's  profits  were  such  that  it  al- 
ready was  in  the  90%  bracket  under  the  excess 
profits  tax  and  no  substantial  benefit  would  re- 
sult from  petitioner  acquiring  the  necessary 
equipment. 

13.  The  partnership  Equipment  Associates  filed 
income  tax  returns  for  the  years  1944  to  1946,  in- 
clusive, including  the  period  from  January  1,  1947, 
to  June  30,  1947,  when  it  was  liquidated,  in  which  it 
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reported  gross  jirofits,  deductions  and  net  profits  as 
follows : 

1944  1945  1946       1/1-6/30/47 

dross  Profit $41,468.32     $30,568.07     $11,725.32     $    912.72 

*  Deductions    7,183.40         8,277.91         5,135.23       1,035.79 

$34,284.92  $22,290.16  $  6,590.09     ($  123.07) 
Distribution 

Stocking $11,428.31  $7,430.05       $2,196.69 

Kennel  I    11,428.31  7,430.05         2.196.70 

Hopkins  11,428.30  7,430.06         2,196.70 

*  Includes  salary  for  S.  B.  Stocking  of  $2,400.00  per  year  for 
1944,  1945  and  $1,050.00  for  1946. 

14.  Attached  hereto  and  made  a  part  hereof  as 
Exhibit  5  is  a  true  and  correct  summary  of  the  work- 
inij^  capital  position  of  petitioner  on  certain  des- 
ignated dates,  to  wit:  August  31,  1943,  September 
30,  1943;  December  31,  1943;  March  21,  1944;  De- 
cember 31,  1944,  and  June  16, 1945. 

15.  Attached  hereto  and  made  a  part  hereof  as 
Exhibits  A,  B  and  C,  respectively,  are  the  original 
corporation  income  and  declared  value  excess-profits 
tax  returns  of  petitioner,  including  schedules  and 
other  documents  attached  to  said  returns,  for  the 
taxable  years  ending  December  31  of  1944,  1945  and 
1946. 

16.  Attached  hereto  and  made  a  part  hereof  as 
Exhibits  I),  E,  F  and  G,  respectively,  are  correct 
copies  of  partnership  income  tax  returns  of  Equip- 
ment Associates  for  the  years  1944  to  1946,  inclusive, 
and  for  the  period  ending  June  30,  1947. 

17.  On  April  23,  1946,  Equipment  Associates  sold 
six  pieces  of  equipment  to  petitioner  for  the  sum  of 
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$10,613.49,  plus  State  of  Washington  sales  tax  of 
$318.40. 

The  remaining  three  pieces  of  equipment  were 
distributed  to  the  partners  on  June  30,  1947,  and  the 
partners  sold  said  equipment  to  petitioner  on  Octo- 
ber 27,  1947,  for  $2,500.00  each  in  cash. 

18.  Subject  to  the  approval  and  consent  of  the 
Court,  either  of  the  parties  hereto  may  withdraw 
any  or  all  of  the  exhibits  attached  hereto,  or  as  may 
be  otherwise  received  in  evidence  at  this  proceeding, 
for  the  purpose  of  preparing  and  substituting  in 
their  stead  photostat  copies  thereof. 

/s/  HENRY  C.  PERKINS, 

Attorney  for  Petitioner. 

/s/  CHARLES  OLIPHANT,     FHP, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Attor- 
ney for  Respondent. 

EXHIBIT  1 

Partnership  Agreement 

This  Agreement  Witnesseth : 

On  September  22,  1943,  Ralph  H.  Shaffer,  Samuel 
B.  Stocking,  Kenneth  M.  Kennell  and  Winfred  Hop- 
kins, entered  into  a  copartnership  agreement,  which 
agreement  was  then  oral. 

Now,  Therefore,  this  written  agreement  evidences 
the  articles  of  copartnership  and  agTeement  between 
the  above-mentioned  parties. 

1.     The  partnership  shall  be  known  and  shall  op- 
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erate  and  transact  business  under  the  finn  name  and 
style  of  P]quipment  Associates,  in  the  City  of  Ta- 
coma,  Pierce  County,  Washington. 

2.  The  purpose  and  business  of  said  copartner- 
ship shall  be  primarily  to  furnish  certain  equipment 
for  the  use  of  Shaffer  Terminals,  Inc.,  and  used  in 
essential  war  work.  It  is  understood  that  the  finances 
of  Shaffer  Terminals,  Inc.,  are  not  sufficient  to  jus- 
tify the  purchase  l)y  said  Shaffer  Terminals,  Inc., 
of  said  equipment,  such  as  dock  tractors,  lift  trucks, 
etc.  Equipment  Associates  will  purchase  such  equip- 
ment, hold  the  same  for  the  exclusive  use  of  Shaffer 
Terminals,  Inc.,  during  the  duration  of  the  present 
emergency,  and  lease  said  equipment  to  said  Shaffer 
Terminals,  Inc.,  at  a  reasonable  rate  of  rental.  When 
not  being  used  by  Shaffer  Terminals,  Inc.,  said 
equipment  may,  with  the  consent  of  Shaffer  Ter- 
minals, Inc.,  be  temporarily  leased  to  others  who 
have  use  for  said  equipment  in  essential  war  work. 

?>.  Each  partner  will  contribute  an  equal  amount 
of  money  to  the  capital  of  the  copartnership  and  will 
share  equally  in  the  profits  of  said  business  if  there 
should  be  such  profits.  If  salaries  are  to  be  paid  to 
any  of  the  partners,  the  amounts  and  terms  of  pay- 
ment of  such  salaries  will  be  determined  by  a  ma- 
jority vote  of  the  partners  and  such  salaries  shall  be 
in  addition  to  the  share  of  such  partner  or  partners 
in  the  net  ijrofits. 

4.  Said  partnership  may,  if  decided  by  a  vote 
of  the  partners,  finance  other  institutions  for  like 
equipment  to  be  used  in  essential  war  work.   At  the 
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time  of  the  termination  of  the  war  or  the  emergency 
created  thereby,  the  partnership  will  then  determine 
the  disposition  to  be  made  of  the  assets  of  the  part- 
nership. 

5.  It  is  not  contemplated  that  it  will  be  necessary 
for  any  partner  to  devote  a  considerable  amount  of 
his  time  to  the  affairs  of  the  copartnership.  Until 
otherwise  determined  by  the  copartnership,  the  af- 
fairs of  the  copartnership  shall  be  under  the  super- 
vision of  Samuel  B.  Stocking,  who  is  authorized  to 
sign  all  documents  and  checks  on  banking  accounts 
on  behalf  of  the  copartnership. 

6.  The  copartnership  is  authorized  and  em- 
powered to  purchase  from  Shaffer  Terminals,  Inc., 
such  equipment  as  Shaffer  Terminals,  Inc.,  may  de- 
sire to  dispose  of  at  prices  to  be  agreed  upon  be- 
tween the  copartnership  and  said  Shaffer  Terminals, 
Inc. 

7.  These  articles  of  copartnership  may  be 
amended  and  the  powers  of  the  partnership  enlarged 
by  the  mutual  agreement  of  the  parties  hereto. 

8.  This  partnership  shall  continue  for  a  period 
of  ten  (10)  years  but  may  be  terminated  at  any  time 
by  the  action  of  any  partner  in  giving  notice  to  the 
other  partners  of  the  termination  of  this  agreement. 
In  the  event  that  the  partnership  is  terminated,  as 
herein  last  provided,  the  remaining  partners  shall 
have  the  right,  and  are  given  the  option,  to  purchase 
the  interest  of  the  retiring  partner  at  the  then  book 
value  of  his  interest  as  shown  by  the  books  of  the 
partnership.  | 
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9.  In  the  event  of  the  death  of  any  partner,  the 
remaining  partners  are  authorized  to  continue  the 
business  of  said  partnership  until  such  time  as  the 
heirs  or  legal  representatives  of  the  deceased  part- 
ner take  such  action  as  will  cause  a  dissolution  of 
the  partnership. 

10.  Until  otherwise  determined  by  the  action  of 
the  partners,  the  principal  place  of  business  of  the 
partnership  will  be  at  the  general  offices,  Dock  No.  1, 
of  Shaffer  Terminals,  Inc.,  in  the  city  of  Tacoma, 
Washington. 

It  Witness  Whereof,  the  parties  hereto  have  here- 
unto set  their  names  this  8th  day  of  October,  1943. 

/s/  RALPH  H.  SHAFFER, 
Tacoma,  Wash. 

/s/  SAM  B.  STOCKING, 

Route  #1,  Box  442, 
South  Tacoma,  Wash. 

/s/  K.  M.  KENNELL, 

3715  East  L  Street, 
Tacoma,  Wash. 

/s/  WINFRED  HOPKINS, 
2005  East  34th  Street, 
Tacoma,  Wash. 
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EXHIBIT  2 
Sale  and  Lease  Agreement 

This  Sale  and  Lease  Agreement  made  and  entered 
into  as  of  September  30,  1943,  by  and  between  Shaf- 
fer Terminals,  Inc.,  a  corporation,  and  Equipment 
Associates,  a  copartnership,  consisting  of  Ralph  H. 
Shaffer,  Samuel  B.  Stocking,  Kenneth  M.  Kennell 
and  Winfred  Hopkins, 

Witnesseth:  Shaffer  Terminals,  Inc.,  has  hereto- 
fore purchased  certain  machinery  and  equipment  de- 
scribed in  "Exhibit  A,"  hereto  attached  and  made  a 
part  hereof,  as  if  fully  set  forth  in  this  paragraph. 

On  September  30,  1943,  Shaffer  Terminals,  Inc., 
sold  and  transferred  said  equipment  to  said  Equip- 
ment Associates  for  the  sum  of  $9,529.44,  under  the 
following  terms  and  conditions,  to  wit : 

Shaffer  Terminals,  Inc.,  reserves  the  exclusive 
right  to  lease  said  equipment  from  Equipment  As- 
sociates during  the  entire  time  of  the  emergency 
created  by  the  existing  war  in  which  the  Govern- 
ment of  the  United  States  of  America  is  engaged 
and  said  Shaffer  Terminals,  Inc.,  agrees  to  pay  to 
Equipment  Associates  a  monthly  rental  of  $3.00  per 
hour  of  use,  minimum  200  hours  per  month,  for  the 
use  of  said  equipment  and  machinery  until  a  differ- 
ent monthly  rental  is  agreed  upon  by  the  parties 
hereto.  Rate  reduced  to  $2.75  per  hour  with  no  mini- 
mum on  March  1,  1944. 

In  the  event  Equipment  Associates  shall  deter- 
mine to  dispose  of  any  of  said  equipment,  Shaffer 
Terminals,  Inc.,  is  given  the  first  right  to  purchase 
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said  equipment  at  a  price  to  be  agreed  upon  by  the 
parties  hereto  and  if  a  price  cannot  be  agreed  ui)on, 
each  party  will  name  one  arbitrator;  the  two  arbi- 
trators thus  selected  will  name  a  third  arbitrator, 
and  the  determination  of  any  two  of  said  arbitrators 
shall  be  binding  upon  the  parties  hereto  and  the 
equipment  will  be  sold  at  the  price  so  fixed;  pro- 
vided, that  Shaffer  Terminals,  Inc.,  shall  not  be 
obligated  to  purchase  said  equipment  and  machin- 
ery but  may  exercise  its  option  so  to  do. 

Ft  is  contemplated  that  further  equifjment  and 
machinery  will  be  required  from  time  to  time  by 
Shaffer  Terminals,  Inc.,  and  that  said  equipment 
will  be  provided  by  said  copartnership  and  leased  by 
said  Shaffer  Terminals,  Inc.  If  and  when  said 
equipment  and  machinery  is  so  purchased  and  so 
leased,  an  inventory  of  said  equipment  and  ma- 
chinery, together  with  the  monthly  rental  to  be  paid 
therefor,  shall  be  attached  to  this  agreement  and 
identified  as  a  part  thereof  by  the  signatures  of  the 
parties  hereto  and  thenceforth  the  terms  of  this 
agreement  shall  apply  to  said  additional  equipment 
and  machinery. 

It  is  understood  that  the  equipment  and  machinery 
herein  referred  to  is  necessary  for  the  operations 
of  Shalfer  Terminals,  Inc.,  in  doing  essential  war 
work;  that  the  finances  of  said  Shaffer  Terminals, 
Inc.,  are  not  such  at  this  time  as  to  justify  the  pur- 
chase by  said  Shaffer  Terminals,  Inc.,  of  said  equip- 
ment and  machinery  and  that  the  said  partnership, 
Equipment  Associates,  has  been  organized  for  the 
purpose,  among  other  things,  of  providing  the  neces- 
sary finances  for  Shaffer  Terminals,  Inc. 
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Shaffer  Terminals,  Inc.,  will  at  all  times  keep  any 
and  all  of  said  leased  property  insured  against  fire, 
theft,  property  damage  and  public  liability,  such  in- 
surance to  be  payable  to  the  parties  as  their  interests 
may  appear.  Shaffer  Terminals,  Inc.,  will  hold 
Equipment  Associates  harmless  from  any  liability 
on  account  of  any  accidents  which  may  happen  to 
said  equipment  and  machinery  and  all  liability  to 
an.y  parties  for  the  use  thereof.  Shaffer  Terminals, 
Inc.,  will  pay  all  operating  costs  and  ordinary  main- 
tenance and  repairs  for  said  equipment  and  ma- 
chinery and  at  the  termination  of  the  rental  period 
will  return  said  property  to  Equipment  Associates 
in  as  good  condition  as  when  received,  ordinary  wear 
and  tear  excepted. 

In  Witness  Whereof,  Shaffer  Terminals,  Inc.,  has 
caused  this  contract  to  be  executed  hj  its  officers 
thereunto  duly  authorized  and  Equipment  Associ- 
ates has  caused  this  instrument  to  be  executed  for 
and  on  its  behalf  by  Samuel  B.  Stocking,  the  duly 
authorized  manager  of  said  copartnership,  this  8th 
day  of  October,  1943,  the  contract  to  be  effective  as 
of  September  30,  1943. 

SHAFFER  TERMINALS,  INC. 

By  /s/  RALPH  H.  SHAFFER, 

/s/  K.  M.  KENNELL, 
Secretary. 

EQUIPMENT  ASSOCIATES, 

By  /s/  S.  B.  STOCKING, 

Managing  Partner. 
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EXHIBIT  3 

List  of  Rentals  Paid  by  Shaffer  Terminals,  Inc.,  on 
Account  of  Leased  Equipment 


1942 
January 
February 
Mareli 
April 
May 
J  line 
July 
Aug-ust 
September 
October 
November 


U.  S.  Army     Equipment  Associates     All  Others 


$      519.00 


576.00 
816.00 


December 


$  1,726.50 


$  1,726.50 

1943 

January 

$  2,236.50 

February 

1,800.00 

March 

2,781.00 

April 

1,800.00 

May 

2,940.00 

June 

2,850.00 

July 

1,881.00 

Aug'ust 

2,049.00 

September 

1,710.00 

October 

1,800.00 

November 

1,800.00 

December 

2,046.00 

$25,693.50 

1944 

.1  anuary 

$  1,800.00 

February 

1,800.00 

March 

286.00 

April 

302.50 

May 

2,865.00 

June 

2,066.50 

July 

4,544.50 

August 

4.766.25 

September 

4,053.75 

October 

4.903.50 

November 

2,581.75 

December 

2,633.50 

$32,603.25 


$  1,800.00 
2,347.50 
2,745.00 

$  6,892.50 

$  2,283.00 
1,800.00 
704.00 
1,476.75 
4,787.75 
3.833.50 
4,776.06 
5,558.44 
4,269.38 
4.516.19 
5,411.00 
1,718.75 

$41,134.82 


1,466.00 

$  3,377.00 

$  534.75 
243.00 
150.00 

948.00 
2,007.00 
2,859.00 
2,091.00 
1,716.00 


267.00 
$10,815.75 
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1945 

U.  S.  Army 

Equipment  Associates    All  Others 

January 

$  3,388.75 

$  3,397.63 

February 

1,692.00 

3,454.00 

March 

1,240.25 

1,120.63 

April 

1,290.25 

1,607.38 

May 

3,682.00 

3,572.94 

June 

1,918.75 

2,619.38 

July 

1,696.50 

4,888.81 

August 

272.25 

2,749.31 

September 

108.00 

1,397.50 

October 

397.38 

November 

671.00 

December 

3,558.50 

$15,288.75 

$29,434.46 

1946 

Januaiy 

$  2,684.69 

February 

1,115.13 

March 

3,932.50 

April 

450.00 

May 

450.00 

June 

450.00 

July 

450.00 

August 

450.00 

September 

450.00 

October 

450.00 

November 

450.00 

December 

450.00 

$11,782.32 

1947 

January 

$     450.00 

February 

450.00 

$     900.00 

Equipment  Rented  to  Other  Than  Shaffer  Terminals 

1944 

June 

$  93.50 

July 

48.00 

December 

192.00               $   333.50 

1945 

March 

$  13.50 

April 

232.50 

Mav 

627.00 

JulV 

49.50 

December 

21.00                     943.50 

$1,277.00 
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Contributions — Schedule  I 
Shaffer  Terminals  1!)44  Return 

American  Red  Cross,  Taeoma,  Wash $    400.00 

National  I'rob.  Ass'n 10.00 

Taeoma  Police  Relief 10.00 

YMCA  125.00 

Com.  Chest  800.00 

Tuberculosis  League  25.00 

Pacific  Lutheran  College 500.00 

College  of  Puget  Sound 500.00 

$2,370.00 
5%  of  $44,592.10  $2,229.61 

Unallowable    $    140.39 

Other  Deductions — Line  29 

Auto  Expense $  1.660.29 

Advertising 1,257.52 

Crane  Expense 4,632.06 

Dues  435.07 

General  Expense  9,325.09 

Insurance    1,709.98 

Light  Water  and  Power 1,807.57 

Office  Expense  2,220.25 

Tractor  Expense  9,804.18 

Telephone  and  Telegraph 2,237.10 

$35,089.11 
Less  Unallowable  Dues 562.00 

$34,527.11 
Labor — Schedule  B 

Dock $  37,605.00 

Payroll 180.853.87 

Miscellaneous   7,493.00 

$225,951.87 
Less  Credit  60,500.59 

$165,451.28 
Cross  Receipts — Line  4 

Loading  and  Unloading $139,162.71 

Handling  137,158.72 

Miscellaneous   12,165.59 

Storage    51,542.45 

Wharfage    156,434.69 

$496,464.16 


44  Shaffer  Terminals,  Inc.,  vs. 

Fixed  Assets 

Shaffer  Terminals  Year  1944 

1/1/44  12/31/44 

Machinery  and  Equipment $45,680.95  $49,728.10 

Furniture  and  Fixtures 4,523.14  4,604.65 

Autos  2,930.09  2,930.09 


i 


$53,134.18    $57,262.84 
Rent 

Equipment    $  72,810.91 

Equipment  in  General  Expense 4,083.00 

Plant  Facilities 107,641.02 


$184,534.93 
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Income  Tax  Unit 
IT:Cl:CC-2 

Treasury  Department 

Office  of 

Commissioner  of  Internal  Revenue 

Washington  25 

Notice  of  Adjustment 
of  Excess  Profits  Tax  Ten  Per  Cent  Credit 

Serial  No.  of  Return:  4000140-45 
Allowed:  $2,248.84 

Schedule  No.  552 
Shaffer  Terminals, 
P.  O.  Box  1157, 
Tacoma,  Wash. 

Gentlemen : 

An  examination  of  the  excess  profits  tax  return 
filed  for  the  year  1944,  indicates  that  credit  was 
not  taken  thereon  for  the  ten  per  cent  credit  pro- 
vided by  Section  784(a)  of  the  Internal  Revenue 
Code,  as  added  by  the  Tax  Adjustment  Act  of  1945. 
Such  credit  has  been  allowed  in  the  amount  stated 
above,  and  has  been  abated,  credited,  or  refunded 
in  accordance  with  the  present  status  of  your  tax 
account  for  the  year  involved,  as  stated  below. 

A  check  for  any  amount  refundable  is  transmitted 
herewith.  No  interest  is  payable  on  this  allowance. 
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By  direction  of  the  Deputy  Commissioner: 

Very  truly  yours, 

/s/  T.  C.  ATKINSON, 

Head  of  Division. 

Abated:     $2,248.84 

Credited :     $ 

Refunded:     $ 

Internal  Revenue  Agent  in  Charge: 

Bureau  records  indicate  that  the  return  in  this 
case  was  refeiTed  to  you.  In  accordance  with  Com- 
Mim.  Coll.  No.  5910  R.  A.  No.  1452  you  will  have 
the  amount  of  this  allowance  stamped  on  the  return 
and  this  copy  attached  thereto. 
Form  7986-D 
Aug.,  1945 

(Duplicate) 

Consent  Fixing  Period  of  Limitation  Upon 
Assessment  of  Income  and  Profits  Tax 

In  pursuance  of  the  provisions  of  existing  Inter- 
nal Revenue  Laws,  Shaffer  Terminals,  Inc.,  a  tax- 
payer (or  taxpayers)  of  Tacoma,  Washington,  and 
the  Commissioner  of  Internal  Revenue  hereby  con- 
sent and  agree  as  follows : 

That  the  amount  of  any  income,  excess-profits,  or 
war-profits  taxes  due  under  any  return  (or  returns) 
made  by  or  on  behalf  of  the  above-named  taxpayer 
(or  taxpayers)  for  the  taxable  year  ended  Decem- 
ber 31,  1944,  under  existing  acts,  or  under  prior 
revenue  acts,  may  be  assessed  at  any  time  on  or 
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before  June  30,  1950,  except  that,  if  a  notice  of  a 
deficiency  in  tax  is  sent  to  said  taxpayer  (or  tax- 
payers) by  registered  mail  on  or  before  said  date, 
then  the  time  for  making  any  assessment  as  afore- 
said shall  be  extended  beyond  the  said  date  by  the 
number  of  days  during  which  the  Commissioner  is 
prohibited  from  making  an  assessment  and  for  sixty 
days  thereafter. 

[Seal]  SHAFFER  TERMINALS,  INC., 

Taxpayer. 

By  /s/  K.  M.  KENNELL, 
Vice  President. 

/s/  GEO.  J.  SCHOENEMAN, 

Commissioner  of  Internal 
Revenue. 
By  C.R.M. 

February  11,  1949. 

[Stamped]:     Received  Feb.  11,  1949,  Northwest- 
ern Division  Seattle  office. 

(Duplicate) 

Consent  Fixing  Period  of  Limitation  Upon 
Assessment  of  Income  and  Profits  Tax 

19.... 


In  pursuance  of  the  provisions  of  existing  Inter- 
nal Revenue  Laws,  Shaffer  Terminals,  Inc.,  a  tax- 
13ayer  (or  taxpayers)  of  Tacoma,  Washington,  and 
the  Commissioner  of  Internal  Revenue  hereby  con- 
sent and  agree  as  follows: 
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That  the  amount  of  any  income,  excess-profits, 
or  war-profits  taxes  due  under  any  return  (or  re- 
turns) made  by  or  on  behalf  of  the  above-named 
taxpayer  (or  taxpayers)  for  the  taxable  year  ended 
December  31,  1944,  under  existing  acts,  or  under 
prior  revenue  acts,  may  be  assessed  at  any  time  on 
or  before  June  30,  1949,  except  that,  if  a  notice  of 
a  deficiency  in  tax  is  sent  to  said  taxpayer  (or  tax- 
payers) by  registered  mail  on  or  before  said  date, 
then  the  time  for  making  any  assessment  as  afore- 
said shall  be  extended  beyond  the  said  date  by  the 
number  of  days  during  which  the  Commissioner  is 
prohibited  from  making  an  assessment  and  for  sixty 
days  thereafter. 

[Seal]  SHAFFER  TERMINALS,  INC., 

Taxpayer. 

By  /s/  SAM  B.  STOCKING, 
President. 

/s/  GEO.  J.  SCHOENEMAN, 

Commissioner  of  Internal 
Revenue. 

By  /s/  L.  C.  H. 

Nov.  18,  1947. 

[Stamped] :  Received  Nov.  18,  1947,  Seattle  Di- 
vision. 
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Page  2  Questions 

(a)  Date  of  incorporation  April  16,  1921. 

(b)  State  or  country   Wash. 

(c)  Collector's  office  in  which  your  income  tax  return  for  the  tax- 
able year  was  filed    Tacoma,  Wash. 

(d)  Is  this  a  consolidated  return  f  No.  If  so,  procure  from  the 
collector  Form  851,  Affiliations  Schedule,  which  .shall  be  filled 
in,  sworn  to,  and  filed  as  a  part  of  the  consolidated  income  tax 
return. 

(e)  In  computing?  the  excess  profits  credit  under  the  invested 
capital  method,  do  you  elect  to  include  in  excess  profits  net 
income  interest  received  on,  reduced  by  the  amount  of  amor- 
tizable  bond  premium  under  .section  125  attributable  to,  all 
Government  obligations  described  in  section  22(b)  (4)  of  the 
Internal  Revenue  Code  ?   (Answer  ' ' yes "  or  "  no  " )    Yes. 

(f )  Are  you  a  transferor  or  transferee  upon  an  exchange  as  de- 
fined by  section  760  or  761  of  the  Internal  Revenue  Code? 
(Answer ''yes"  or  "no")    No. 

(g)  Does  this  return  involve  an  adjustment  of  the  excess  profits 
tax  liability  due  to  the  application  of  the  sections  specified  in 
(1)  below?  ( Answer  "ves"  or  "no")    No. 

[Sections  (1),  (2),  and  (3)— blank.] 

(h)  State  amount  of  total  assets  as  of  the  end  of  the  taxable  year. 
(From  Form  1120,  page  4,line  8,  last  column),  $194,317.45. 

(i)  Has  a  constructive  average  base  period  net  income  under  sec- 
tion 722  been  used  in  computing  the  excess  profits  credit  used 
on  this  return  ?    No. 

[Sections  (1),  (2),  and  (3)— blank.] 

( j )   Is  any  unused  excess  profits  credit  adjustment  computed  with 

the  use  of  a  constructive  average  base  period  net  income? 

If  the  answer  is  ' '  yes, ' '  attach  schedule  showing  computation. 

Schedule  A. — Excess  Profits  Net  Income  Computation 

Column  1  Column  2 

Income  Credit  Invested  Capital 
Line  No.  Method  Credit  ^Method 

1.    Normal-tax  net  income  (computed  without  allow- 
ance of  credit  for  income  subject  to  excess  profits 
tax  and  without  allowance  of  dividends  received 

credit)  (item  38,  page  1,  Form  1120) $42,362.49 

5.    50  per  cent  of  interest  on  borrowed  capital 877.54 

7.  Total  of  lines  1  to  6 $43,240.03 

16.  Excess  profits  tax  net  income  computed  without 
regard  to  deductions  applicable  to  life  insurance 
companies  (line  7  minus  line  15) $43,240.03 
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18.    Excess  profits  net  income  computed  under  income 
credit  method  or  invested  capital  credit  method 
(line  16,  or  line  16  minus  line  17  in  case  of  a  life 
insurance  company)  $43,240.03 

[Lines  2,  3,  4,  6,  8,  9,  10,  11, 12,  13, 14, 15,  and  17— blank.] 

Schedule  B. — Excess  Profits  Credit — Based  on  Income     Page  3 
[No  data  supplied  in  this  schedule.] 

Page  4       Schedule  C. — Excess  Profits  Credit — Based  on 
Invested  Capital 

Equity  Invested  Capital  at  the  Beginning  of  the  Taxable  Year 

(See  Instructions  for  Schedule  C,  lines  1  to  12,  inclusive) 
1.    Money  paid  in  for  stock,  or  as  paid-in  surplus,  or 

as  a  contribution  to  capital $20,000.00 

[Lines  2  and  3 — blank.] 
4.    (a)  Accumulated  earnings  and 

profits $83,219.31 

[Sections  (b)  and  (c) — blank.] 


(d)  Accumulated  earnings  and  profits  (item 

4  (a) )  as  adjusted  by  item  4  (b)  and  (c) 83,219.31 

[Lines  5, 6,  and  7 — blank.] 


8.    Total  of  lines  1  to  7 $103,219.31 

[Lines  8  through  13 — blank.  ] 


14.    Equitv  invested  capital  at  beginning  of  taxable 

year  (line  8  minus  line  13) $103,219.31 

Average  Addition  to  Equity  Invested  Capital  During 
the  Taxable  Year 
(See  Instructions  for  Schedule  C,  lines  1  to  12,  inclusive) 
[Lines  15  through  21 — blank.] 


22.    Total  of  lines  14  and  21 $103,219.31 

Average  Reduction  in  Equity  Invested  Capital 
During  the  Taxable  Year 
(See  Instructions  for  Schedule  C,  lines  1  to  12,  inclusive) 
[Lines  23  through  27— blank.] 

(See  Instructions  for  Schedule  C,  lines  28  to  40,  inclusive) 


28.  Average  equity  invested  capital 

(line  22  minus  line  27) $103,219.31 

29.  Average  borrowed  capital 

(attach  schedule)  $  36,125.68 

30.  Average  borrowed  invested  capital 

(50  per  cent  of  line  29 ) 18,062.84 
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31.  Average  invested  capital  (line  28  plus  line  30) $121,282.15 

32.  Total  inadmissible  assets $     2,400.00 


33.  Total  admissible  and  inadmissible 

assets    $173,079.43 

34.  Percentage  which  line  32  is  of  line  33 1.3866% 

35.  Reduction  on  account  of  inadmissible  assets 

( per  cent  of  line  31) 1,681.70 


36.    Invested  capital  (line  31  minus  line  35) $119,600.45 


37.    Portion  of  line  36  (not  over  $5,000,000) ; 

and  credit  at  8  per  cent $     9,568.04 

[Lines  38  and  39— blank.  1 


40.    Excess  profits  credit — based  on  invested  capital 

(total  of  lines  37  to  39) $     9,568.04 

Borrowed  Capital 
Shaffer  Terminals  1944  Return 

Additions  Reductions     Balance      Days        Product 

$32,000.00  81  $2,592,000.00 

3/21/44                         $5,000.00      27,000.00  134  3,618,000.00 

8/  2/44    $10,000.00                         37,000.00  56  2,072,000.00 

9/29/44      15,000.00                         52,000.00  95  4,940,000.00 


$13,222,000.00 
Average $36,125.68 


Assets 

1/  1/44 $151,841.40 

12/31/44 194,317.45 


$346,158.85 
Average $173,079.43 

Inadmissibles 

Average  $2,400.00 

Per  Cent 1.3866 
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Shaffer  Terminals  Inc.  1945 
Depreciable  Assets 

1/1/45  12/31/45 

Autos  $  2,930.09  $  2,930.09 

Machinery  and  Equipment 49,728.10  50,685.55 

Office  Equipment 4,604.65  5,358.78 

$57,262.84     $58,974.42 

Contributions 

Un.  Comm.  of  Slavic  Amer $  50.00 

Red  Cross  400.00 

National  Prob.  Association 30.00 

So.  End  Boys'  Club 100.00 

War  Chest 600.00 

Y.M.C.A 275.00 

Tuberculosis  League  5.00 

College  of  Puget  Sound 250.00 

Tacoma  Council  of  Churches 100.00 

$1,810.00 
Labor — Schedule  B 

Dock  $  37,957.97 

Payroll  135,911.92 

Miscellaneous   5,148.91 

$179,018.80 
Less  Credit  39,896.19 

$139,122.61 
Gross  Receipts — Line  4 

Loading  and  Unloading $106,696.49 

Handling  119,950.16 

Miscellaneous   14,826.53 

Storage    22,824.28 

Wharfage    127,242.42 

$391,539.88 
Other  Deductions — Line  29 

Auto  Expense $  1,663.03 

Crane  Expense 1.437.27 

Dues  843.13 

General  Expense  13,766.24 

Insurance    1,215.21 

Light,  Water  and  Power 2,048.25 

Office  Expense  1,981.71 

Tractor  Expense 8,429.70 

Telephone  and  Telegraph 2,570.26 

$33,954.80 
Less  Unallowable  Dues 661.00 

$33,293.80 
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(Duplicate) 

Consent  Fixing  Period  of  Limitation  Upon 
Assessment  of  Income  and  Profits  Tax 

Tacoma,  Wash.,  Feb.  10,  1949. 

In  pursuance  of  the  provisions  of  existing  Inter- 
nal Revenue  Laws,  Shaffer  Terminals,  Inc.,  a  tax- 
payer (or  taxpayers)  of  Tacoma,  Washington,  and 
the  Commissioner  of  Internal  Revenue  hereby  con- 
sent and  agree  as  follows : 

That  the  amount  of  any  income,  excess-i)rofits,  or 
war-profits  taxes  due  under  any  return  (or  returns) 
made  by  or  on  behalf  of  the  above-named  taxpayer 
(or  taxpayers)  for  the  taxable  year  ended  Decem- 
ber 31,  1945,  under  existing  acts,  or  under  prior 
revenue  acts,  may  be  assessed  at  any  time  on  or  be- 
fore June  30,  1950,  except  that,  if  a  notice  of  a 
deficiency  in  tax  is  sent  to  said  taxpayer  (or  tax- 
payers) by  registered  mail  on  or  before  said  date, 
then  the  time  for  making  any  assessment  as  afore- 
said shall  be  extended  beyond  the  said  date  by  the 
number  of  days  during  which  the  Commissioner  is 
prohibited  from  making  an  assessment  and  for  sixty 
days  thereafter. 

[Seal]        /s/  SHAFFER  TERMINALS,  INC., 

Taxpayer. 

By  /s/  K.  M.  KENNELL, 
Vice  President. 
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/s/  GP]0.  J.  SCHOENEMAN, 

Commissioner  of  Internal 
Revenue. 

By  /s/  C.R.M. 

Feb.  11,  1949. 

[Stamped]:  Received  Feb.  11,  1949,  Northwest- 
ern Division  Seattle  office. 

(Duplicate) 

Consent  Fixing  Period  of  Limitation  Upon 
Assessment  of  Income  and  Profits  Tax 

Nov.  23,  1948. 

In  pursuance  of  the  provisions  of  existing  Inter- 
nal Revenue  Laws,  Shaffer  Terminals,  Inc.,  a  tax- 
payer (or  taxpayers)  of  Tacoma,  Washington,  and 
the  Commissioner  of  Internal  Revenue  hereby  con- 
sent and  agree  as  follows: 

That  the  amount  of  any  income,  excess-profits,  or 
war-profits  taxes  due  under  any  return  (or  returns) 
made  by  or  on  behalf  of  the  above-named  taxpayer 
(or  taxpayers)  for  the  taxable  year  ended  Decem- 
ber 31,  1945,  under  existing  acts,  or  under  prior 
revenue  acts,  may  be  assessed  at  any  time  on  or  be- 
fore June  30,  1949,  except  that,  if  a  notice  of  a  defi- 
ciency in  tax  is  sent  to  said  taxpayer  (or  taxpayers) 
by  registered  mail  on  or  before  said  date,  then  the 
time  for  making  any  assessment  as  aforesaid  shall 
be  extended  beyond  the  said  date  by  the  number  of 
days  during  which  the  Commissioner  is  prohibited 
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from  making   an  assessment   and   for   sixty   days 
thereafter. 

[Seal]  SHAFFER  TERMINALS,  INC., 

Taxpayer. 

By  /s/  K.  M.  KENNELL, 
Vice  Pres.-Secy. 

/s/  GEO.  J.  SCHONEMAN, 

Commissioner  of  Internal 
Revenue. 
By  L.C.M. 

Nov.  24,  1948. 

[Stamped] :    Received  Nov.  24,  1948,  Seattle  Di- 
vision. 
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Page  2  Questions 

(a)  Date  of  incorporation    4/16/21. 

(b)  State  or  country   Washington. 

(c)  Collector's  office  in  which  your  income  tax  return  for  the  tax- 
able 3'^ear  was  filed   Tacoma,  Washington. 

(d)  Is  this  a  consolidated  return?  No.  If  so,  procure  from  the 
collector  Form  851,  Affiliations  Schedule,  which  shall  be  filled 
in,  sworn  to,  and  filed  as  a  part  of  the  consolidated  income 
tax  return. 

(e)  In  computing  tlie  excess  profits  credit  under  the  invested 
capital  method,  do  you  elect  to  include  in  excess  profits  net 
income  interest  received  on,  reduced  by  the  amount  of  amor- 
tizable  bond  premium  under  section  125  attributable  to,  all 
Government  obligations  described  in  section  22(b)  (4)  of  the 
Internal  Revenue  Code!    (Answer  "yes"  or  "no")     yes. 

(f )  Are  you  a  transferor  or  transferee  upon  an  exchange  as  de- 
fined by  section  760  or  761  of  the  Internal  Revenue  Code? 
( Answer ' '  yes  "  or  "  no  " )    no. 

(g)  Does  this  return  involve  an  adjustment  of  the  excess  profits 
tax  liability  due  to  the  application  of  the  sections  specified  in 
(1)  below?  (Answer  "yes"  or  "no")    no. 

[Sections  (1),  (2),  and  (3)— blank.] 

(h)  State  amount  of  total  assets  as  of  the  end  of  the  taxable  year. 
(From  Form  1120,  page  4,  line  8,  last  column),  $112,532.01. 

(i)  Has  a  constructive  average  base  period  net  income  under  sec- 
tion 722  been  used  in  computing  the  excess  profits  credit  used 
on  this  return  ?   No. 

[Sections  (1),  (2),  and  (3)— blank.] 

( j )  Is  any  unused  excess  profits  credit  adjustment  computed  with 
the  use  of  a  constructive  average  base  period  net  income  ?  No. 
If  the  answer  is  ' '  j'es, ' '  attach  schedule  showing  computation. 

Schedule  A. — Excess  Profits  Net  Income  Computation 

Column  1  Column  2 

Income  Credit  Invested  Capital 
Line  No.  Method  Credit  Method 

1.    Normal-tax  net  income  (computed  without  allow-- 
ance  of  credit  for  income  subject  to  excess  profits 
tax  and  without  allowance  of  dividends  received 

credit)  (item  38,  page  1,  Form  1120) $28,309.81 

5.    50  per  cent  of  interest  on  borrowed  capital 598.88 

7.         Total  of  lines  1  to  6 $28,908.69 

16.  Excess  profits  tax  net  income  computed  without 
regard  to  deductions  applicable  to  life  insurance 
companies  (line  7  minus  line  15) $28,908.69 
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18.    Excess  profits  net  income  computed  under  income 
credit  method  or  invested  capital  credit  method 
(line  16,  or  line  16  minus  line  17  in  case  of  a 
life  insurance  company)  $28,908.69 

[Lines  2,  3,  4,  6,  8,  9, 10, 11, 12, 13, 14, 15,  and  17— blank.] 

Schedule  B. — Excess  Profits  Credit — Based  on  Income     Page  3 
[No  data  supplied  in  this  schedule.] 

Page  4       Schedule  C. — Excess  Profits  Credit — Based  on 
Invested  Capital 

Equity  Invested  Capital  at  the  Beginning  of  the  Taxable  Year 
(See  Instructions  for  Schedule  C,  lines  1  to  12,  inclusive) 

Line  No. 
1 .    Money  paid  in  for  stock,  or  as  paid-in  surplus, 

or  as  a  contribution  to  capital $20,000.00 

[Lines  2,  3, 4  (a),  (b)  (c)— blank.] 

(d)  Accumulated  earnings  and  profits 

(item 4  (a))  as  adjusted  by  item 4  (b)  and  (c)  42,117.29 
[Lines  5,  6,  and  7 — blank.] 


8.    Total  of  lines  1  to  7 $62,117.29 

[Lines  9, 10, 11, 12,  and  13— blank.] 


14.    Equity  invested  capital  at  beginning  of  taxable 

year  (line  8  minus  line  13) $62,117.29 

Average  Addition  to  Equity  Invested  Capital  During  the 

TaxalDle  Year 
(See  Instructions  for  Schedule  C,  lines  1  to  12,  inclusive) 
[Lines  15, 16, 17, 18, 19, 20,  and  21— blank.] 


22.    Total  of  lines  14  and  21 $62,117.29 

Average  Reduction  in  Equity  Invested  Capital  During  the 
Taxable  Year 
(See  Instructions  for  Schedule  C,  lines  1  to  12,  inclusive) 
[Lines  23, 24, 25,  26,  and  27— blank.] 

(See  Instructions  for  Schedule  C,  lines  28  to  40,  inclusive) 

28.  Average  equity  invested  capital  (line  22 

minus  line  27)  $62,117.29 

29.  Average  borrowed  capital 

(attach  schedule)  $21,980.02 

30.  Average  borrowed  invested  capital 

(50  per  cent  of  line  29) 10,990.01 


31.    Average  invested  capital  (line  28  plus  line  30) $73,107.30 
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32.    Total  inadmissible  assets $     2,400.00 


33.  Total  admissible  and  inadmissible 

assets    $153,424.73 

34.  Percentage  which  line  32  is  of  line  33 1.564% 

35.  Reduction  on  account  of  inadmissible  assets 

(1.564  per  cent  of  line  31) 1,143.40 


36.    Invested  capital  (line  31  minus  line  35) $71,963.90 


37.    Portion  of  line  36  (not  over  $5,000,000 ) ; 

and  credit  at  8  per  cent $  5,757.11 

I  Lines  38  and  39— blank.  1 


40.    Excess  profits  credit — based  on  invested  capital 

(total  of  lines  37  to  39) $  5,757.11 


Shaffer  Terminals  Inc. 

1945 

Borrowed  Capital 

Reductions 

Balance 

Days 

Prod. 

1/  1/45 

4/25/45 

5/31/45 

10/31/45 

$25,000.00 

20,000.00 

7,000.00 

$52,000.00 

27,000.00 

7,000.00 

115 

36 

153 

$5,980,000.00 

972,000.00 

1,071,000.00 

$8,023,000.00 
Average $21,980.02 


Assets 

1/  1/45 $194,317.45 

12/31/45 112,532.01 


$306,849.46 
Average $153,424.73 

Inadmissible  Average  $2,400.00 

Per  Cent 1.564 


^  ^^  • "  *  *  *  UNITED  STA 

JSSS^     «"-'"♦■'''""  ^'t6lPORAT10il  1 

For  CalaiKlar) 

«fMiil       '        - 


Itafftr  T«r«l> 

Mil,    IM., 

DMk*t  #>6»7. 


..HxatMtMiMtJLiunm.. 


isrir!- 


■»<«*IwibMm  (mM  . . .. 
,1.  Ua    C-«t«(|owkMW.     (r 

1.     I.  OnapraMr 
I      1  On*  raMlpu  (whw*  la 

>      ».  Lm    CMia(a»««UiMu.     (ri«aMM<i>nK 

•     •.  Qnm  pnai  «lMn  liTMlofta  w*  m«  u  lin««  JilwIilM  toUaf 


t.   laUrMt  on  •orpantlon  bM*,  •«• 


10  n*nu 

11  HarHUt*. 
II    (■) 


M«  iMrtam  MW<Ml  la*.  (Pnb  MM««to  O) 
f«i>IUI  lalB  ovar  bM  ihocVlann  MiiJtel  loaa.     {from  Hahadula  C'l  .    . 
-  rirhania  al  pnipMtjr  olhar  than  aaptui  M*aU.    (rna  iahadiite  U) 

Ilia  K)     


I*   ('oiiiiiaiiaailaB  trfniltaata.     (rrom  Dakadul*  r).. 
.,    „ (iioi  daduaud  atoawli»fa)..„ 


tJ^aStiiflrTf' 


I     U7  9HR1. 


k.urothatauiwHr,  orlMl.     (IvImiII  aakadiih). 


(•ubmll  aabadttii) 


..jL.mm. 


i  sjjitflrl 


'l>n>lli-ahM«M|itM,««a.. 


prtalaMankt.  IMS.  (bMr 


..ULfOtt.l 


III  (U  pan.nl  «l  .^i.inn  I.  Ilikadiiia  K  b<rt  Mt  !■  anaa  •!  H  »»llrt  il  tttmU.  abaixt. 


1 .UA04KM1 


TOTAL  INCOME  TAX 

iJ   |ia«o  (I  ... 

la  uuaa  (aid  Ui  t  rai«l(fi  muulrr  or  Vnlwd 
irparkUn     


^  ArriDAVrr.    (taalna 

xihkI    |>nia4daal  (nr  Tiaa  pnaRat.  or  oihar  (iftnalpal  oAaarl  ami  i 


ilUa  f*u  nafi.  p<inuaiil  la  tha  Ialariia(_lW>aBua  Catia  and  Uw  ncuteik 

.:  „ :  _  _^        -        .  u.1.  ..yj[^.  div  .< .  .  .>'<lllrt- 


k  ifMawa,  m  akW t^  aMaatt  al  Ma 

ika*  Ikia  IMM  OiihidiM  ■■(  MaaMu^ 


Noltrji  f'ubllc  li  I'M  U 


'^{ihoAVrr.    (ta*  laalMMltai  n 

Ira)  tkM  l/w<  papwad  Uita  nuira  (or  Um  param  Maa4  kawta  aM  UM  «to  mam 
I)  {•  a  ir«a,  aarraai,  wd  aonplaa  autaaaal  a«  Ail  ika  IWoraMlaa  mmllM  4a  ua  lUrfMF  af  Ika  p 
rblah  I'walMvaMiT  kaavhdia.  .j^  . 

tiili  iilliil  mil — Ta  n  ■-ifm  M  ttii    /}*''"taraf      f?lMA('  ttt? 


.;<«UryPubli(hiu4KirtlM 


U 


wSrO'  •POM.  «*•■  ■<«" « 


•«5«Ufc2?f!:5»£CafflSH» 


>M«lll|  »tt»«l 

•nliM  •!  yw 

■Mate!  ar  mm* 
w  mI« 

UUrtm  wid  «•««...._ 

*«••- — - -' 

Wmlint 
OMotc 

inry  al  M>4  of  y* 

MKta  •llM  (MlM  M 

w 

PM*I|. 

■  ■"rig. 

Mi;!r;rir!' 

3C 

T!!r7 

TM«I  (OTt*  M  Hm  •,  p^i  1).. 


masaatspxt 


m 


Total! 

Total  of  oolumn*  ].  I.  an.l  4.     fEntor  m  Itoiu  IS,  ptf  1) 


iijii|,|i|iiiiiipTlj^l^ijipiip/iiifiiiir  jiiiWMii^^ 


8«Im4vI«  P.-COMraNflATION  OT  OFPICVRB 


1   NvHaMAMna«oaM 

t  (MMuTWi 

•^Rfir- 

rmtmt»n>--vnMmt 

J,     -                - 

*"— 

LIMM 

j.   n.   3tockln(?,   XaooBi,   Wrulj, 

JruB* 

y...Brfj|.Jt.9tox... 

ia  JJoa-'-fl  .. 
aaUa 

ZZ'ZZ 

•   JK  eai  21  • 

.........K...JP.!..K?.n!)«.W..-...: .....I „... 

Total  rompatiMtlon  of  offinn.     (Kntar  u  llrai  1(1,  pac  ■> 

■■hariuk  C— BAD  DEBTS.    (1m  InMnNttan  M)  (Im  Mta) 

1  Ntl  Umm*  luvwlMl 

1  tMDitutlCtptm 

CmiM  la  ItaMa 

Wll—H 

W4a      

K'll                                                

lit;, 

llMi 

I... 



.':: 1- - 

1 

1 

•    

..  1    :i... 

Sch.rfuU  H.— TAXES.    (Sm  InM 


jUI.-CONTRIRUTIONSORr.lr-nPAID      l^mtl 


HilliM 


O..J-.B, 

!^!?r.l'.X!»5*.. 
<5<?HB.tic 

..  A'^.sia.Mfl 


Total      (liitar  M  ItaB  U. 


!ri7T!U'i22lI5a; 


li  U JUJll[M-Hi-TnC31!m 


«..»Kl «.. ''  .Put  '.i.  JMJwtion.  '^aoa.  " 

MO)  OS.  r  PttboiMiiUo  ^oclttx 

£M  n.. !'  ..')iMx^..Cttafiar  .doslaty 


Total.    (Kritor  ■•  Item  'U,  | 


Schoduk  J.— DEPRECIATION.    (Sw  InMfiMOM  M) 


s               25(    "C 

'sri^'S'l 


„H''.^..?f.*a.'?U:'  1986/46     1.69  0E6  f* 

...S.f.f.'tSS.Jo.M.U'... .•:..._ 5.  <.«.  75  ' 

...Jto.?. 1»*0Z»1  ?~    W    "?. 


L._.3..SS.7.flfi...._..3.  "'-'-I'" 
...2  33.9.10 Wi 


L.77..M9.1.49. 


Total.    Otatar  m  Itam  U, 


Mm4iiI.  K.-OTHBII  DSDUCnONS.    (Bm  ImMmUm  ») 

■   S^l 

OlBHrtlllill  lm«nmlfin>^ 


NOMMAL  TAX  COMPUTATION 

1 1) 


o<  IMOWi  t><  IM  ■»  U  IBlMt- 


4.  rkftiMifllMiOk 


I.  IMMifkil(li( 


•rH.no  M^Mik 
ifno^toiMMtia 


#«MW)i  M<  *M  M  ir  pOTm. 
<<nMMt:aiiiiMMlt 


I  •■«  ««  M  II  pWMM.. 


1.  T»MI— ilM(to««]U»li.«Dlii^l«tltaMil,  I,  4.— dl). 


MMMW  dwaunw  «iTN  NO«Mu,Ta  wt  woomo  op  ovu  «un  am  iwhon  i 

raUTMM  WOMB  M  HMMM  WnNM  im  UNniD  nATU  IM—KTIll  <» 
tMOUNT  or  NOnui,TU  Mr  DWOMi 


•URTAX  OOMrUTATWN 

itttmtl.tmtl) - -. 

Ua  0(vliim<l<   nmtnd  mti*  (H  nrwnt  at  eolua*  I,     f 
Mwdul*  B,  but  not  In  OMM  oTh  pMWBt  of  Itm 
M.  DM*  I  (n*l<idlB|  tram  tk*  MBpulMloa  Mrtaln 
dl>l3Mida  KMtod  on  pnfHnd  itMk  of  •  |miMI« 

•tuitr)) •.. 

-•^—■•■fMmmhlm  pithati  Ha«li  If  i—p»rm  It 


It,  NrttoaaTIl 

ifkMMOlKlHMinWSf.- 

14.  Pattoa  <rf  Him  II  (In  tMni  of  111,000  knd  noi  I' 
.       (ar  M  pwwnl  la  tht  •«•  af  •  •onwlkfu*!  Ml 

V  Tola)  nrtai  In  (ohwin  >  of  li»  il  ••»<  I' 


comMuiMM  vnN  miAi  nn  dwomu  not  ovn  wmw 

I  or  IU,000) ;  and  u«  at  a  pananl  (or  t  priwnl  In  i 


aMPOMTHM  WITM  MTU  NET  INCOMU  OP  OVU  NMH 


i«r  Hat  It)  (or  It  pwaaat  la  tha 


ratal  normal  lai  and  tuitai  aina  t  or  I.  plua  Una  It  or  IT.  irlil«lM-*rr  la  appUrabla) 


TotalUi  (IhM  llortlaaMoftatiadubn      


QUESTIONS 


.*/u/ai- 

VathlagloB 


1.  U  laaorporatad  In  1*4*.  MlcaU  whMh 

•      -C  or  (t)  •iiM«*mr  lo  prrvloualr  nM 

liad  a*  (I)  rorpomuon  O.  it)  partnanfilp  n 


^4.  OaMaatar'a  ofQaa  trkata  tka  aaf^anOaat  rttum  for  Ika  praaadtnf  vaar 

/  natM 1k«M...fMiUM(0a 

I.  Batw  aaMuat  of  Inaoma  (ar  datait)  rroan  llam  34.  paaa  I.  Furm  1 130 

for  ItM - - t  8ej30»a91 

f   «.  Tha  iGipirllia'i  bwia  bm  la  ma  aT  — 9sg3it...9XXXJt.K.9. 

-   mMM .~— .tMiaMla.lMfc* 

J  MwippimlMli  a^tir  1  HaitfcaMi  a»  Mw  alaaa  aT  «iw  U>- 

.  uiMtJW ..t - 

4  tl  tta  Mti  a(  Uaa  I  ar  MMAila  M,  paw  «.  !•  laai  than  70%  af  Ika 
airf  pnte  for  Mm  lanbla  paar.  alaU 


Itk  h  (kt  aaipiiillw  a  partapai  Umm  aoapaajr  irltkta  tba  aaaalac  aT 


UthiiaM.r 
of  intrrii 
•  liirh  ■liall  l< 


Ihi!  Uiabl*  ymur  Ml   lararn 


Tixiralfon.  liMllvKliial.  |i*liiirr>hi| 
- -)  diiriiic  Iho  Uiablo  year  j<l  i«- 


I  tai  rviurn  uf  auah  ooriMMaium,  iimIk 


U.  Ha»  the  oiirpnrttUon 


k.1..  »u«l  Ih^rr.iixl 
uvw   t|i'|Mrtniri.t« 


..   ..»PJB». 

alaniial.  ilvlnt  teu  Inraniary  «■•  laai  rrraiMtIrd 


O'(l))*    ..Xfl* 

IT.  Haa  aar  tiaaaaatioa  daarilbad  In  InatnMtioa  0-(t)  uaaarrad  oa  ar  aftw 

Onobar  t.  1*40?     (An "    '" 

It.  DM  lb*  aBrporsUon  al  anjr  tlaaa  dorlnc  tba  taaabla  y«ar  own  «raallr  or 

liKtlptatl^aarrtaakof  afw*lcaaorparatioaT.-2iO (Ifaa.aturS 

tUKnMnI  aa  taqalrad  by  laatraatloa  K-(l>.)  i • 


I     N«M*  Ml4  tMOUIll*  MW4>*M*,  

Urn    iMwvt  (ar  Iw4 

(a)  lu* 

(»>  W»ftia| 

W  riuWM«  tnoia  

4.  UviiliMH  III  f<'««"<awnl«i  atiliaa 


i.'-5£Sa£ 


t.  Otkar  lanataiMito  (llMata*) 


T*M  iliyti  ilalilf  MMU 

Lm;   HaMrv>  fur  il>|)iMt*lliin 

(»)    D*MM*U*  MMU 

Uai  Hiwrti  (ur  il*|>Mlaa  . 

(•)  i«i>d 'T'l'i  •  ir»  ip», 

T.  (Mmt  IMU  UImMm<  1'"    ■" '•    ■-■•'■'. 


(•)  Wllk  Olif ln*i  I 
(k)  Wllkoftduln 


I  OI«i> 


It.  OUmt  UalilUuw  (ii.iui.< 


I  t     5B  "574    12-  t     77  44d  kg' 


I    uv  i.-'.Vi  Lo 


.■;c~fcv" 


U.  Ci«ital (tetki  Numi.'!.! 

(•)  IVrfavfwl  iiMk 

(t)  (OaiiMiii  •I'H'k  I 

U.   Pud-Ill  <>r  Miillal  iiinilua 
11  Ktnwd  lucplua  uJ  undlvlitml  imilli 


»»'»«<«'«  M.-WKCONCILIATIOW  Of  NIT  INCOME  AND  AWALYIH  Of  tAWNKD  WJWPLUl  »ND  UNDIVIDrD  PMorlTS 


•  U    UDQ  to      E  I" 


Hml 

I    r*dw«l  liiaiiina  aiiri  motm  iiroAli  Miw 

4.  liiooBw  u<M  irf  lunliii  noiiiinM  ur  UnlMl 

Rum  |Hiia...^„nt  ir  rUlinr.l  u  •  omlli  In 

wlii.l.  ,ir  III  |«rl  III  luili  :ir,  |>Mo  I    

I.   fMWrftI  tA«ra  |>«li|  on  ui.fr 
4.  ■fMilaJ  liiipnivi.ii>i.|>i  lu 

tho  viktiiF  f*f  III*  pniiN>. .,, 

T.   HtpteiTlli"!'!*.  irlwai  ' 

luraa'aliaivMl  tu  p< 
t.  twursiiiw  iipiiiiiun'- 
tB—t  «i  Kinpliiri 
■wiHy  w  liHlf ' 
•.  VMd)o«tbl«  liiiK 
■UTjrtna  UMi| 
10.  Ki4M  g|  (tpttal  hiMM  uv 
U.  AMIUm*  Io  Mirpliit  nmrtm  (lUl  iriivkMly):  i 


Ol    Inli. 
Ill   (Millml.i 

....faW 

*ir.  Twlu.ri-.orpotHlwkl 

1)    (ll.llOll.ilM  .if  II,. 

til   (>lili|i«ll.ii.>l 

tor  1,  luir 

t  (1.1*1  MlaiM 
M>m1  (in  nr  IwdtfV  Kppl*lli 

111   iMMtAl  Mvlivo*  Imwia 

l<rf  1.  lft«(l 
iiiImI  i.<  Man 
(II)   I  hllnl  main. 

rt  IMUC"!  |»llMr  In  IkMwni 
Ml  Tr»A*tirr   t.Uto  b»tf«l 
t.  1.  1V41 
MvtiiK«lNiii<Uftiiil  Tn«* 

rli«l  aliiuiiiil  ii(  fjl.imo  laaiiF.1  prior  l<> 
Marrh  I.  IMI 
(I)   0Ulaalliinan(lliMnim>nUllllaa<4tlwUalM 
•tew* 

(I)  IHiUtallnna  oT  >.'.lrr«|  hin.1  hMika, 
loli.l  •l.Tk  land  Ui.ka.  cnil  Pa^rmi 
ItiUnnMliala  rrvMlli  lianka  laaaad  |Mlpr 


(III  (HillKliiiiia  Uaiml  lir  Mtwr  lM«r«- 
DMinUllllM  of  iha  t'nlw4  tUWa  |i>1«t 
In  Marrh  I.  I»«l     

(4)  (Mkar  aontaaabia  laauM  (Nia  li  I 


It,  0«kw  iioaUo«al4a  daduallaMl 

(a)    .    Du**  

<»)  

'*"  *liii2?*"'*  '•'  ***  f"^ 

(a)  

(4)  

U   *<u4tf  dablla  ta  aaiwrt  — r'-  "r— tia»i 
(a)  .._ 


HikM.. 


14.  iMMdaur 


Commissioner  of  Internal  Revenue  75 

Shaffer  Terminals  hxv.  1946 

Depreciable  Assets 

1/1/46  12/31/46 

Autos  $  2,930.09  $  2,930.09 

Machinery  and  Equipment 50,685.55  69,026.64 

Office  Equipment  5,358.78  5,492.76 

$58,974.42     $77,449.49 

Line  4 — Gross  Receipts 

Handling  $55,026.18 

Load  and  Unload 49,647.47 

Storage 12,062.41 

Wharfage    50,443.84 

$167,179.90 
Schedule  B — Labor 

Dock  $34,570.33 

Payroll  53,474.57 

Miscellaneous   2,705.26 

$90,750.16 
Less  Credit  12,180.56 

$78,569.60 

Line  29c — Other  Deductions 

Auto  Expense  $  2,506.58 

Crane  Expense 1,565.91 

(leneral  Expense  8,534.64 

Insurance    1,550.87 

Light,  Water  and  Power 1,366.35 

Office  Expense  1,201.49 

Tractor  Expense 2,010.88 

Telephone  and  Telegraph 2,407.24 

Claims   48.69 

$21,192.65 
Less  Contributions 330.00 

$20,862.65 
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EXHIBIT  D 

Form  1065  United  States  Page  1 

Treas.  Dept.  Internal  Revenue  Service  1944 

Partnership  Return  of  Income 

(To  be  Filed  Also  by  Syndicates,  Pools,  Joint  Ventures,  Etc.) 

For  Calendar  Year  1944 

or  fiscal  year  beginning ,  1944,  and  ending ,  1945 

(File  this  return  with  the  Collector  of  Internal  Revenue  not  later 

than  the  15th  day  of  the  3d  month  following  the 

close  of  the  taxable  year) 

(Print  Plainly  Name  and  Business  Address  of  the  Organization) 
Equipment  Associates 
P.O.  Box  1157 
Tacoma,  Washington 

Business  or  Profession,  Renting  Equipment. 
Item  and  Inst.  No.  Gross  Income 

1.    Gross  receipts  from  business  or  profession $41,468.32 

[Item  2— blank.] 

3.    Gross  profit  (or  loss)  from  business  or  profession 

(item  1  less  item  2) $41,468.32 

[Items  4  through  12 — blank.] 

13.  Total  income  in  items  3  to  12 $41,468.32 

Deductions 

14.  Salaries  and  wages  (do  not  include  compensation 

for  partners) $     360.00 

[Items  15  and  16 — blank.] 

17.  Interest  on  indebtedness  (explain  in 

Schedule  F)    On  Loan 228.55 

18.  Taxes  (explain  in  Schedule  C) 523.60 

[Items  19  and  20— blank.] 

21.    Depreciation  (explain  in  Schedule  E) 3,622.28 

[Item  22— blank.] 

23.  Depletion  of  mines,  oil  and  gas  wells,  timber,  etc. 

(submit  schedule)     Salary  of  Partner 2,400.00 

24.  Other  deductions  authorized  by  law 

(explain  in  Schedule  F)    Genl.  Exp 48.97 

25.  Total  deductions  in  items  14  to  24 $  7,183.40 

26.  Ordinary  net  income  (item  13  less  item  25) $34,284.92 

[Items  27  and  28— blank.]  === 
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Page  2 
Schedules  A  and  B — Blank 

Schedule  C. — Taxes.  (See  Instruction  18) 
Nature  Amount 

Old  Age  Benefit $    3.60 

Unemployment    9.72 

Business  >ax  510.28 

Total  (enter  as  item  18,  page  1) $523.60 

Scliedule  D— Blank 
Schedule  E. — Depreciation.  (See  Instruction  21) 

1.  Kind  of  property,    Equipment 

2.  Date  acquired,    10/20/43 

3.  Cost  or  other  basis,   $19,828.04 

4.  [Blank] 

5.  Depreciation  allowed  (or  allowable)  in  prior  years,    $635.30 

6.  Remainingcost  or  other  basis  to  be  recovered,   $19,192.74 

7.  Estimated  life  used  in  accumulating  depreciation,   5 

8.  Estimated  remaining  life  from  beginning  of  year,    5 

9.  Depreciation  alloAvable  this  year,   $3,622.28. 

Equipment  Associates  1944 

Partners '  Income 

Share  of  Profit     Salary  Total 

S.  B.  Stocking,  Tacoma,  Wash.  $11,428.31     $2,400.00  $13,828.31 

K.  B.  Kennell,  Tacoma,  Wash...  11,428.31  11,428.31 

AV.  Hopkins,  Tacoma,  Wash 11,428.30  11,428.30 

$34,284.92  $36,684.92 

Schedule  I. — Partners '  Shares  of  Income  and  Credits.       Page  4 
(See  Instruction  for  Schedule  I) 

1.    Name  and  address  of  each  partner,  (e)   Schedule 
[Sections  (a),  (b),  (c),  (d),  (f),and  (g)— blank.] 

Continuation  of  Schedule  T — Blank 
Questions 

1.  Date  of  organization,  October  1, 1943. 

2.  Nature  of  organization    (partnership,  syndicate,  pool,  joint 

venture,  etc.)    Partnership. 

3.  W^as  a  return  of  income  filed  for  preceding  year  ?    Yes.  If  so. 
to  which  collector's  office  was  it  sent?    Tacoma,  Washington. 

4.  Check  whether  this  return  was  prepared  on  the  casli  [   ]  or 

accrual  [x]  basis. 
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5.  State  whether  inventories  at  the  beginning  and  end  of  the  tax- 
able year  were  valued  at  (a)  cost,  or  (b)  cost  or  market  which- 
ever is  lower   None. 

If  any  other  basis  is  used,  attach  statement  describing  basis 
fully,  state  why  used  and  the  date  inventory  was  last  recon- 
ciled with  stock 

6.  Did  the  organization  at  any  time  during  the  taxable  year  own 

directly  or  indirectly  any  stock  of  a  foreign  corporation  or  of 
a  personal  holding  company,  as  defined  in  section  501  of  the 
Internal  Revenue  Code  ?    No. 

7.  Was  return  of  information  on  Forms  1096  and  1099,  Form  W-2 
or  Form  \V-2a,  filed  for  the  calendar  year  1944 ?  Yes.  (See 
Instruction  H. ) 

Affidavit  (See  Instruction  D) 
I  swear  (or  affirm)  that  this  return  (including  any  accompany- 
ing schedules  and  statements)  has  been  examined  by  me,  and  to 
the  best  of  my  knowledge  and  belief  is  a  true,  correct,  and  com- 
plete return. 

BUSCH  &  WEBB,  Tacoma,  Wash. 
(Name  of  firm  or  employer,  if  any) 

[Remainder  of  Affidavit — blank.] 

EXHIBIT  E 

Form  1065  United  States  Page  1 

Treas.  Dept.  Internal  Revenue  Service  1945 

Partnership  Return  of  Income 

(To  be  Filed  Also  by  Syndicates,  Pools,  Joint  Ventures,  Etc.) 

For  Calendar  Year  1945 

or  fiscal  year  beginning ,  1945,  and  ending ,  1946 

(File  this  return  with  the  Collector  of  Internal  Revenue  not  later 

than  the  15th  day  of  the  3d  month  following  the 

close  of  the  taxable  year) 

(Print  Plainly  Name  and  Business  Address  of  the  Organization) 
Equipment  Associates 
P.O.  Box  1157 
Tacoma,  Washington 

Business  or  Profession,  Renting  Equipment. 
Item  and  Inst.  No.  Gross  Income 

1.    Gross  receipts  from  business  or  profession $30,434.96 

[Items  2  through  11 — blank.] 

12.  Other  income  (state  nature  of  income)  : 

Refund  of  Business  Tax 133.11 

13.  Total  income  in  items  3  to  12 $30,568.07 
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Deductions 

14.    Salaries  and  wages  (do  not  include  compensation 

for  partners)   $      360.00 

[Items  15  and  16 — blank.] 

17.  Interest  on  indebtedness  (explain  in  Schedule  F)..        179.26 

18.  Taxes  (explain  in  Schedule  C) 254.85 

[Items  19  and  20— blank.] 

21.    Depreciation  (explain  in  Schedule  E) 4,997.56 

[Item  22— blank.] 

23.  Depletion  of  mines,  oil  and  gas  wells,  timber,  etc. 

(submit  schedule)     Salary  as  partner 2,400.00 

24.  Other  deductions  authorized  by  law  (explain  in 

Schedule  F)    Ceneral  Expense 86.24 


25.  Total  deductions  in  items  14  to  24 $  8,277.91 


26.    Ordinary  net  income  (item  13  less  item  25) $22,290.16 

[Items  27  and  28— blank.  1 


Page  2 
Schedules  A  and  B — Blank 

Schedule  C. — Taxes.   (See  Instruction  18) 
Nature  Amount 

Social  Security  $  13.32 

Real  Estate 241.53 


Total  (enter  as  item  18,  page  1) $254.85 

Schedule  D— Blank 
Schedule  E. — Depreciation.  (See  Instruction  21) 

1.  Kind  of  property    Equipment 

2.  Date  acquired,  10/23/43      1945 

3.  Cost  or  other  basis,  $19,828.04    $10,319.61 

4.  [Blank.] 

5.  Depreciation  allowed  (or  allowable)  in  prior  years,  $4,157.58 

6.  Remaining  cost  or  other  basis  to  be  recovered, 
$15,670.46    $10,319.61 

7.  Estimated  life  used  in  accumulating  depreciation,  5       5 

8.  Estimated  remaining  life  from  beginning  of  year,  4       5 

9.  Depreciation  allowable  this  year, 
$3,622.28    $1,375.28— Total  $4,997.56. 
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Equipment  Associates  Year  1945 
Partners'  Income 

Share  of  Profit    Salary  Total 

S.  B.  Stocking,  Tacoma,  Wash.  $  7,430.05     $2,400.00  $  9,830.05 

K.  B.  Kennell,  Tacoma,  Wash.       7,430.05  7,430.05 

W.  Hopkins,  Tacoma,  Wash.         7,430.06  7,430.06 


$22,290.16    $2,400.00    $24,690.16 
Schedule  I — Blank 

Questions 

1.  Date  of  organization,    10/1/43. 

2.  Nature  of  organization   (partnership,  syndicate,  pool,  joint 

venture,  etc. )    Partnership. 

3.  Was  a  return  of  income  filed  for  preceding  year?  Yes.  If  so, 
to  which  collector's  office  was  it  sent?    Tacoma,  Washington. 

4.  Check  whether  this  return  was  prepared  on  the  cash  [  ]  or 

accrual  [x]  basis. 

5.  State  whether  inventories  at  the  beginning  and  end  of  the  tax- 
able year  were  valued  at  (a)  cost,  or  (b)  cost  or  market  which- 
ever is  lower  None. 

If  any  other  basis  is  used,  attach  statement  describing  basis 
fully,  state  why  used  and  the  date  inventory  was  last  recon- 
ciled ^vith  stock 

6.  Did  the  organization  at  any  time  during  the  taxable  year  own 

directly  or  indirectly  any  stock  of  a  foreign  corporation  or  of 
a  personal  holding  company,  as  defined  in  section  501  of  the 
Internal  Revenue  Code?    (Answer  "yes"  or  "no")     No. 

7.  Was  return  of  information  on  Forms  1096  and  1099,  or  Form 
W-2a,  filed  for  the  calendar  year  1945  ?    Yes. 

(See  Instruction  H.) 

Affidavit  (See  Instruction  D) 
I  swear  (or  affirm)  that  this  return  (including  any  accompany- 
ing schedules  and  statements)  has  been  examined  by  me,  and  to 
the  best  of  my  knowledge  and  belief  is  a  true,  correct,  and  com- 
plete return. 

/s/  GEO.  J.  VANN,  3/14/46. 

BUSCH  &  WEBB,  Tacoma,  Wash. 

/s/  S.  B.  STOCKING,  3/14/46, 
P.O.  Box  1157,  Tacoma. 

[Remainder  of  Affidavit — blank.] 
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EXHIBIT  F 

Form  1065  United  States  Page  1 

Treas.  Dept.  Internal  Revenue  Service  1946 

Partnership  Return  of  Income 

(To  be  Filed  Also  by  Syndicates,  Pools,  Joint  Ventures,  Etc.) 

For  Calendar  Year  1946 

or  fiscal  .year  bef^innin<^ ,  1946,  and  ending ,  1947 

(File  this  return  with  the  Collector  of  Internal  Revenue  not  later 

than  the  15th  day  of  the  3d  month  following  the 

close  of  the  taxable  year) 

(Print  Plainly  Name  and  Business  Address  of  the  Organization) 
Equipment  Associates 
P.O.  Box  1157 

Tacoma,  Washington 

Business  or  Profession,  Renting  Equipment. 
Item  and  Inst.  No.  Cross  Income 

[Items  1  through  7 — blank.] 

8.    Rents   $11,725.32 

[Items  9  through  12— blank.] 

13.  Total  income  in  items  3  to  12 $11,725.32 

Deductions 

14.  Salaries  and  wages  (do  not  include  compensation 

for  partners)  $      360.00 

[Items  15  and  16 — blank.] 

17.  Interest  on  indebtedness  (explain  in  Schedule  E; 
do  not  include  interest  on  capital  invested  in  the 

business  by  any  partner) 69.74 

18.  Taxes  (explain  in  Schedule  B) 598.74 

[Items  19,  and  20 — blank.] 

21.  Depreciation  (explain  in  Schedule  D) 3.055.29 

22.  Amortization  of  emergency  facilities 

(attach  statement)     Misc.  Exp 1.46 

[Item  23— blank.] 

24.  Other  deductions  authorized  by  law 

(explain  in  Schedule  E)    Salary  of  Partners 1,050.00 

25.  Total  deductions  in  items  14  to  24 $  5,135.23 

26.  Ordinary  net  income  (item  13  less  item  25) $  6.590.09 

[Items  27  and  28— blank.] 
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Page  2 
Schedule  A — Blank 

Schedule  B. — Taxes.  (See  Instruction  18) 
Nature  Amount 

O.A.B.  Taxes  $     3.60 

Unemp.  Taxes  9.72 

P.  Prop 507.76 

Business 77.66 

Total  (enter  as  item  18,  page  1) $598.74 

Schedule  C— Blank 

Schedule  D. — Depreciation.  (See  Instruction  21) 

1.  Kind  of  property   Equipment  and  Equipment  sold  at 
book  value 

2.  Date  acquired    10/1/43 

3.  Cost  or  other  basis  $30,147.65     ($19,828.04) 
[Items  4, 6,  7,  and  8 — blank.] 

5.    Depreciation  allowed  (or  allowable)  in  prior  years 

$9,255.14     ($9,214.55) 
9.    Depreciation  allowable  this  year   $3,055.29. 

Schedules  E  and  F — Blank 

Equipment  Associates  1946 

Partners '  Income 

Share  of  Profit    Salary  Total 

S.  B.  Stocking,  Tacoma,  Wash.    $2,196.69     $1,050.00  $3,246.69 

K.  B.  Kennell,  Tacoma,  Wash.       2,196.70  2,196.70 

W.  Hopkins,  Tacoma,  Wash.         2,196.70  2,196.70 

$6,590.09     $1,050.00      $7,640.09 

Schedule  G— Blank  Page  3 

Questions 

1.  Date  of  organization    10/1/43. 

2.  [Blank.] 

3.  Nature  of  organization   (partnership,  syndicate,  pool,  joint 

venture,  etc. )    Partnership. 

4.  Was  a  return  of  income  filed  for  preceding  year?    Yes.  If  so, 

to  which  collector's  office  was  it  sent .'    Tacoma,  Washington. 

5.  Check  whether  this  return  was  prepared  on  the  cash  [  ]  or 

accrual  [x]  basis. 


i 
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6.  State  whether  inventories  at  tlie  beginning  and  end  of  the  tax- 
able year  were  valued  at  (a)  cost,  or  (b)  cost  ormarket  which- 
ever is  lower  None. 

If  any  other  basis  is  used,  attach  statement  describing  basis 
fully,  state  why  used  and  the  date  inventory  was  last  recon- 
ciled with  stock 

7.  Is  any  member  of  the  j)artnership  the  spouse,  son,  or  daughter 
of  any  other  member  !    (Answer  * '  Yes  "  or  "  No ")     No. 

8.  Did  the  organization  at  any  time  during  the  taxable  year  own 
directly  or  indirectly  any  stock  of  a  foreign  corporation  or  of 
a  personal  holding  company,  as  defined  in  section  501  of  tlie 
Internal  Kevenue  Code?    (Answer  "Yes"  or  "No")     No. 

9.  Was  return  of  information  on  Forms  1096  and  1099,  or  Form 
W-2a,  filed  for  the  calendar  year  1946  ?   Yes. 

(See  Instruction  H.) 
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Schedule  I. — Partners"  Shares  ol"  Income  and  Credits. 
(See  Instruction  for  Schedule  I) 
1.    Name  and  address  of  each  partner   Schedule. 

Continuation  of  Schedule  I — Blank 

Affidavit  (Sec  Instruction  I)) 
I  swear  (or  affirm)  that  this  return  (includinf?  any  accompany- 
ing schedules  and  statements)  has  been  examined  by  me,  and  to 
the  best  of  my  knowledge  and  belief  is  a  true,  correct,  and  com- 
plete return. 

/s/  GEO.  J.  VANN. 

BUSCH  &  WEBB,  Tacoma,  Wash. 
[Remainder  of  Affidavit — blank,] 

EXHIBIT  G 

Form  1065  United  States  Page  1 

Treas.  Dept.  Internal  Revenue  Service  1947 

Partnership  Return  of  Income 

(FINAL) 

(To  be  Filed  Also  by  Syndicates,  Pools,  -loint  Ventures,  Etc.) 

For  Calendar  Year  1947 

or  fiscal  year  beginning ,  1947,  and  ending 1948 

(File  this  return  with  the  Collector  of  Internal  Revenue  not  later 

than  the  15th  day  of  the  3d  month  following  the 

close  of  the  taxable  year) 

(Print  Plainly  Name  and  Business  Address  of  the  Organization) 
Equipment  Associates 
P.O.  Box  1157 
Tacoma,  Washington 

Business  or  Profession,  Renting  Equipment. 

Item  and  Inst.  No.  Gross  Income 

[Items  1  through  7 — blank.] 

8.    Rents   $     912.72 

[  Items  9  through  12 — blank.] 

13.  Total  income  in  items  3  to  12 $      912.72 

Deductions 

14.  Salaries  and  wages  (do  not  include  compensation 

for  partners)  $      180.00 

[Items  15, 16,  and  17— blank.] 

18.    Taxes  (explain  in  Schedule  B) 853.50 

[Items  19  through  23— blank.] 
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24.  Other  deductions  authorized  by  law 

(explain  in  Schedule  E) 2.29 

25.  Total  deductions  in  items  14  to  24 $  1,035.79 

26.  Ordinary  net  income  (item  13  less  item  25) $  (123.07) 

[Items  27  and  28— blank.] 

Schedule  A — Blank  Page  2 

Schedule  B. — Taxes.  (See  Instruction  18) 
Nature  Amount 

Personal  Property $823.37 

Business 23.47 

Social  Security  6.66 

Total  (enter  as  item  18,  page  1) $853.50 

Schedules  C,  D,  E,  F,  and  G— Blank 

Page  3 
Questions 

1.  Date  of  organization    10/1/43. 

2.  [Blank.] 

3.  Nature  of  organization   (partnership,  syndicate,  pool,  joint 

venture,  etc. )    Partnership. 

4.  Was  a  return  of  income  filed  for  preceding  j'ear  ?  Yes.  If  so, 
to  which  collector 's  office  was  it  sent  1    Tacoma,  Washington. 

5.  Check  whether  this  return  was  prepared  on  the  cash  [  ]  or 

accrual  [x]  basis. 

6.  State  whether  inventories  at  the  beginning  and  end  of  the  tax- 
able year  were  valued  at  (a)  cost,  or  (b)  cost  or  market  which- 
ever is  lower  None. 

If  any  other  basis  is  used,  attach  statement  describing  basis 
fully,  state  why  used  and  the  date  inventory  was  last  recon- 
ciled with  stock 

7.  Is  any  member  of  the  partnership  the  spouse,  son,  or  daughter 
of  any  other  member  ?   ( Answer  ' '  Yes  "  or  "  No  " )    No. 

8.  Did  the  organization  at  any  time  during  the  taxable  year  own 
directly  or  indirectly  any  stock  of  a  foreign  corporation  or  of 
a  personal  holding  company,  as  defined  in  section  501  of  the 
Internal  Revenue  Code  ?  ( Answer  ' '  Yes  "  or  "  No  " )    No. 

9.  Was  return  of  information  on  Forms  1096  and  1099,  or  Form 
W-2a,  filed  for  the  calendar  year  1947  ?    Yes. 

(See  Instruction  H.) 
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Schedule  I. — Partners'  Shares  of  Income  and  Credits. 
(See  Instruction  for  Schedule  I) 

1.    Name  and  address  of  each  partner  3.* 

(a)  S.  B.  Stocking,  Tacoma,  Wash $  25.65 

(b)  K.  M.  Kennell,  Tacoma,  Wash (74.36) 

(c)  W.  Hopkins,  Tacoma,  Wash (74.36) 

Totals $(123.07) 

*  Ordinary  net  income  (item  26,  page  1)  less  any  partially  tax- 
exempt  interest  included  in  item  7,  page  1. 

[Columns  Nos.  2  and  4 — blank.] 

Continuation  of  Schedule  I 
Partnership  Liquidated  as  of  6/30/47. 

Affidavit.  (See  Instruction  D) 
I  swear  (or  affirm)  that  this  return  (including  any  accompany- 
ing schedules  and  statements)  has  been  examined  by  me,  and  to 
the  best  of  my  knowledge  and  belief  is  a  true,  correct,  and  com- 
plete return. 

BUSCH  &  WEBB,  Tacoma,  Wash. 
(Name  of  firm  or  employer,  if  any) 

[Remainder  of  Affidavit — blank.] 

Filed  T.C.U.S.  July  5,  1950. 
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Before  the  Tax  Court  of  the  United  States 
Docket  No.  26127 

In  the  Matter  of : 
SHAFFER  TERMINALS,  INC., 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

TRANSCRIPT  OF  HEARING 

Room  813,  United  States  Court  House 

Seattle,  Washington 

July  5,  1950—2:00  P.M. 

(Met  pursuant  to  notice.) 

Before:  Honorable  Luther  A.  Johnson, 
Judge. 

Appearances : 

Henry  C.  Perkins, 

Of    Messrs.    Henderson,    Carnahan,    and 
Thompson,    1410    Puget    Sound    Bank 
Building,  Tacoma,  Washington. 
Appearing  for  the  Petitioner. 

John  D.  Picco, 

Appearing  for  the  Respondent.  [2*] 

The  Court :     The  Clerk  will  call  the  next  case. 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter't 
Transcript  of  Record. 
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The  Clerk :  Docket  No.  26127,  Shaffer  Terminals, 
Inc.    State  your  appearances,  gentlemen,  please. 

Mr.  Perkins:     My  name  is  Henry  C.  Perkins. 

Mr.  Picco:  Counsel  for  Respondent,  John  D. 
Pic  CO. 

The  Court :     Very  well. 

Mr.  Picco:  Your  Honor,  I  have  a  stipulation 
of  facts  which  I  am  presenting  for  filing.  I  think 
it  might  be  feasible  at  the  present  time  to  again  do 
as  we  did  this  morning,  to  indicate  what  exhibits 
are  attached  to  the  stipulation. 

The  Court:  That  is  a  good  practice.  Let  counsel 
enumerate  the  exhibits.  How  many  exhibits  are 
there  attached  to  the  stipulation  of  facts? 

Mr.  Picco:     I  think  about  ten,  your  Honor. 

The  Court:  The  stipulation  of  facts,  together 
with  the  ten  exhibits  attached  thereto,  will  be  re- 
ceived in  evidence,  and  counsel  for  the  Respondent 
will  now  enumerate  for  the  record  what  the  ex- 
hibits consist  of. 

(Whereupon,  stipulation  of  facts,  together 
with  ten  exhibits  attached  thereto  were  received 
in  evidence.) 

Mr.  Picco :  We  have  attached  to  this  stipulation 
Exhibit  1,  which  is  a  partnership  agreement  dated 
September  [3]  22,  1943,  actually  it  was  executed 
on  October  8,  1943,  and  it  relates  back  to  September 
22,  1943. 

The  Court:  What  is  the  style  of  the  partner- 
ship ? 

Mr.  Picco:     Equipment  associates. 
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The  Court :     That  is  Exhibit  1  ? 

Mr.  Picco:     Yes. 

Exhibit  2,  your  Honor,  is  a  sale  and  lease  agree- 
ment. That  is  the  title  of  it.  This  was  executed 
October  8,  1943,  relating  back  again  to  September 
30,  1943. 

The  Court:     Sale  and  lease? 

Mr.  Picco :     Sale  and  lease  agreement. 

The  Court:     Who  is  the  grantor? 

Mr.  Picco:  Shaffer  Terminals  is  the  lessor — 1 
mean  Shaffer  Terminals  is  the  lessee. 

The  Court :     Lessee,  yes. 

Mr.  Picco:  And  Equipment  Associates  is  the 
lessor. 

Exhibit  3  is  a  list  of  rentals  paid  by  Shaffer 
Terminals,  Inc.,  to  the  account  of  leased  equipment. 

The  Court:  T  think  it  might  be  ])etter  if  we  pre- 
ceded this  with  a  statement  of  the  issues. 

Mr.  Picco:  We  can  still  do  that,  your  Honor, 
if  you  desire,  although  I  think  it  will  work  out 
about  the  same. 

The  Court:  You  go  ahead,  but  I  think  it  would 
have  l)een  a  lot  more  logical. 

Mr.  Picco :  Exhibit  3  is  a  list  of  rentals  paid  [4] 
by  Shaffer  Terminals,  Inc.,  on  account  of  leased 
equipment. 

Exhibit  4  is  a  summary  of  the  partnership  invest- 
ments and  withdrawals  referring  to  Equipment  As- 
sociates. 

Exhibit  5  is  a  summary  of  working  capital,  having 
reference  to  Shaffer  Terminals. 


92  Shaffer  Terminals,  Inc.,  vs. 

Exhibit  A,  your  Honor,  is  the  corporate  income 
tax  return  for  the  year  1944,  Shaffer  Terminals. 

The  Court:  In  what  year — is  that  the  year  in- 
volved ? 

Mr.  Picco :     That  is  correct.  1944  and  1945. 

Exhibit  B,  the  same  for  the  year  1945. 

Exhibit  C  is  the  corporate  return  for  the  year 
ending  1946,  Shaffer  Terminals. 

The  Court:  Is  the  return  made  on  the  calendar 
year  basis,  or  the  fiscal  year  basis  ? 

Mr.  Perkins :     The  calendar  year. 

Mr.  Picco:  Yes,  your  Honor.  Exhibit  D  is  the 
three  year  original  income  tax  return.  Exhibit  D 
is  a  photostatic  copy  of  the  i)artnership  return 
for  1944. 

Exhibit  E  is  the  partnership  return  for  the  year 
1945. 

Exhibit  F,  same  for  the  year  1946. 

And  Exhibit  G,  the  last  exhibit,  same  for  its  final 
return,  which  is  the  period  about  six  months  prior 
to  June  30,  1947.  [5-6] 

I  think  these  are  the  only  exhibits  that  will  be 
presented. 

Mr.  Perkins:     I  believe  it  is  all. 

The  Court:  Now,  if  you  will  state  what  the 
issues  are. 

Mr.  Perkins:  I  am  ready  to  make  my  opening 
statement  now. 

The  Court:  Petitioner's  counsel  may  be  heard 
first. 

Opening  Statement  on  Behalf  of  the  Petitioner 
By  Mr.  Perkins: 
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1  might  state  that  the  name  of  Mr.  Anderson  ap- 
pears upon  the  petition.  lie  has  been  ill  recently, 
and  couldn't  be  here  today. 

The  name  of  George  A.  Bush,  apf)earing  also, 
also  is  on  the  petition.  Mr.  Bush  is  here  as  a  certified 
public  accountant.  The  returns  were  all  made  under 
his  direction  and  his  officer,  and  any  questions  about 
figuring  is  in  his  department. 

This  case  involves  the  deductibility  of  the  return 
— of  rentals  after  repaid  by  the  Petitioner,  for  the 
use  of  equipment  during  the  years  1944  and  1945, 
totaling  $61,000.  The  Commissioner  has  disallowed 
this  item  for  both  years,  and  that  results  in  a  pro- 
posed deficiency  for  the  two  years. 

The  Court:  On  what  ground  did  the  Commis- 
sioner disallow  it  ?  [7] 

Mr.  Perkins:  The  ground  was  that  they  were 
not  properly  deductible  as  business  expense. 

The  Court:  Is  there  any  question  about  them 
being  rented? 

Mr.  Perkins:  No,  there  is  no  question  about  the 
fact  that  the  money  was  paid. 

The  Court :     For  rental  1 

Mr.  Perkins:  That  is  right.  He  raised  the  ques- 
tion whether  or  not  it  was  really  a  deductible  item. 
The  original  case  was  McGovern  and  Hatton,  that 
was  a  case  where  the  court  found  that  there  was  no 
real  lease  between  the  corporation  and  the  resident. 

The  Court:     I  recall. 

Mr.  Perkins:  That  was  the  original  idea  under 
which  it  was  disallowed.  I  believe  now  the  govern- 
ment will  rely  on  cases  like  the  Skeb  case,  that  has 
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resulted  in  the  proposed  deficiency,  which  is  the 
basis  for  this  case. 

Shaffer  Terminals,  the  Petitioner,  were  in  the 
business  of  operating  terminals,  warehouses,  at  Ta- 
coma.  During  the  period  here  involved,  1944  and 
1945,  and  1942  and  1943,  they  were  engaged  in  han- 
dling freight  for — primarily  for  the  Army,  Navy, 
Lcnd-Lease  equipment  to  Russia,  et  cetera.  The 
amount  of  business  that  they  were  doing  was  in- 
creasing rapidly,  they  needed  more  equipment, 
especially  where — what  is  called  the  lift  truck,  they 
were  renting  these  lift  trucks  [8]  from  the  Army 
and  other  stevedoring  companies,  but  the  availability 
of  these  machines  was  becoming  more  precarious. 
The  people  they  were  renting  them  from  were  ask- 
ing when  they  could  get  them  back,  et  cetera,  and 
those  conditions  just  increased  rapidly. 

They  decided  that  they  had  to  get  a  more  available 
source  of  this  equipment.  They  applied  for  priorities 
in  the  name  of  Shaffer  Terminals,  knowing  that 
Shaffer  Terminals  had  a  standing  to  get  the  priori- 
ties during  the  war,  but  they  never  considered  that 
Shaffer  Terminals  would  ultimately  buy  them,  be- 
cause their  working  capital  was  already  been — al- 
ready being  stretched  too  far.  Due  to  large  accounts 
receivable,  and  they  are  all  listed  in  the  exhibits 
attached  to  the  stipulation,  and  they  were  in  the 
90  per  cent  bracket  of  income  tax,  which  made  it 
not  feasible  for  them  to  expect  to  pay  back  out  of 
earnings.  But  feeling  that  the  important  thing  was 
to  get  the  equipment,  they  applied  for  the  priorities, 
and  obtained  the  priorities. 
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When  the  time  came  to  pay  for  the  equipment, 
they  had  consulted  the  banker,  whose  deposition 
was  taken,  and  will  be  in  evidence,  and  as  a  result 
of  that,  Shaffer  Terminals  wrote  the  checks. 

Before  the  checks  returned  to  Tacoma  for  pay- 
ment, the  new  ])artnership,  composed  of  four  stock- 
holders of  Shaffer  Terminals,  had  given  the  Shaffer 
Terminals  a  check  [9]  for  the  full  amount  of  the 
machines,  plus  freight. 

The  Court :  What  is  the  name  of  the  three  part- 
ners ? 

Mr.  Perkins:  Equipment  Associates.  A  copy  of 
the  partnership  agreement  is  attached  to  the  stipu- 
lation. In  other  words,  while  a  Shaffer  check  was 
used  in  two  cases,  the  check  was  covered  before  it 
came  back  for  payment.  In  the  third  case,  there  was 
a  lapse  of  about  three  weeks,  and  at  that  time 
Shaffer  Terminals  had  to  carry  a  large  reserve  for 
income  tax,  et  cetera. 

The  only  reason  the  Shaffer  Terminals  appears 
in  it  as  buying  the  lift  trucks,  they  could  get  the 
priorities  easily.  The  petitioner  never  used  these 
except  as  lessee,  under  the  agreement  attached  to 
the  petition. 

Now,  on  page  2  of  the  stipulation  there  is  a  list 
of  shareholders.  There  were  originally  four.  R. 
Shaffer  died.  There  were  Stocking,  K.  M.  Kennell, 
and  W.  Hopkins,  were  the  three  stockholders,  during 
this  period  of  1944  and  1945,  and  their  stockhold- 
ings varied  from  Stocking's  78  per  cent,  down  to 
Mr.  Hopkins'  8  per  cent.  Those  three  were  also  the 
three  partners.  They  shared  the  partnership  income 
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equally,  (wcept  for  the  })art  that  Mr.  Stocking'  re- 
ceived a  salary  for  managing  the  affairs  of  the 
pai-tnership  of  $200  per  month. 

Now,  the  rentals  which  were  paid  by  Shaffer 
Terminals  to  Equipment  Associates  for  the  use  of 
this  [10]  equipment 

The  Court:  In  the  case  here,  it  involves  as  to 
whether  or  not  that  was  rentals? 

Mr.  Perkins:  That  is  the  question.  Were  these 
proper  deductions  for  business  expense.  The  size 
of  those  rentals  were  deteraiined  by  tariffs  on  file 
with  the  Public  Service  Connnission  of  the  State 
of  Washington,  the  same  amount  that  every  other 
company  was  paying  for  similar  equipment,  and 
the  same  amount  that  Shaffer  Terminals  had  been 
paying  the  Army  for  the  same  equipment  before 
acquiring  their  own.  That  is  the  question,  whether 
or  not  those  rentals  which  totaled  over  $61,000, 
were  properly  deductible  from  the  income  tax  for 
those  years. 

That  is  the  only  question  involved  here.  I  wonder 
if  I  made  clear  that  the  partners  and  shareholders 
were  the  same,  but  their  interests  were  different"? 

The  Court :     I  understand. 

Mr.  Perkins:  They  were  equal,  Sam  Stocking, 
78  per  cent;  Keller,  14  per  cent;  Hopkins,  8  per 
cent,  but  they  shared  equally,  except  for  the  fact 
that  Mr.  Stocking  was  paid  a  salary  of  $200  a  month 
to  manage. 

I  would  also  add  that  a  salary  of  $30  a  month 
was  paid  to  Mr.  E.  A.  Seaton  for  keeping  the  books. 
He — E.  A.  Seaton  was  also  the  bookkeeper  for  the 
Petitioner. 
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The  affairs  of  the  partnership  were  conducted 
in  [11]  the  Shaffer  Terminals  office,  for  which  no 
rent  was  paid. 

Mr.  Picco:  Your  Honor,  I  think  he  has  covered 
the  case  very  well.  We  have  here  the  Petitioner, 
the  corporation  Shaffer  Terminals,  they  sold  the 
equipment  in  question  to  a  partnership  composed 
of  the  sole  stockholders  and  sole  officers  of  that 
corporation,  doing  business  as  a  partnership  fomied 
in  that  year,  September,  1943. 

In  that  same  transaction,  covered  by  the  same 
agreement 

The  Court:     Two  tax  periods,  1944  and  1945. 

Mr.  Picco:  In  the  same  transaction,  covered  by 
the  agreement  in  1941  or  1942,  this  partnership 
leased  back  the  equipment  to  the  Petitioner. 

We  have  a  case  that  comes  squarely  within  the 
Arnston  decision.  I  think  you  are  quite  familiar 
wdth  that.  The  case  was  presented  in  the  stipulation 
and  comes  within  the  Arnston  case,  probably  the 
Inger  case,  and  a  few^  others,  but  definitely  the 
Arnston  case,  and  the  Inger  case. 

I  think  that  should  be  sufficient  to  let  your  Honor 
know  the  type  of  case  you  have  before  you.  Outside 
of  that,  I  think  we  are  ready  for  testimony. 
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K.  M.  KENNELL 
called  as  a  witness  for  and  on  behalf  of  the  peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows :  [12] 

Direct  Examination 
By  Mr.  Perkins : 

The  Clerk :     Will  you  state  your  name,  please  ? 

The  Witness :     K.  M.  KennelL 

The  Clerk:     And  your  address? 

The  Witness :     3715  East  L  Street,  Tacoma. 

Q.  (By  Mr.  Perkins)  :  What  is  your  business. 
Mr.  Kennell? 

A.     Vice  president  of  Shaffer  Terminals. 

Q.  And  were  you  vice  president  in  1942  and 
1943? 

A.  No,  sir.  At  that  time  I  was  secretary,  until 
after  the  death  of  Mr.  Shaffer  in  1943,  then  I  be- 
came vice  president. 

Q.  You  became  vice  president  in  1943,  and  you 
have  been  such  ever  since?  A.     That  is  right. 

Q.  In  the  year  1942,  of  what  did  your  business 
consist  ? 

A.  In  the  first  part  of  1942,  business  was — it 
dropped  off  to  almost  nothing,  because  of  the  war. 

The  Court :  What  business  was  that  company  en- 
gaged in? 

Q.     Describe  the  type  of  business. 

A.  We  were  a  marine  terminal  and  a  wharf 
freight,  operating,  loading  ships.  During  the  first 
six  months  of  1942,  [1 3]  Inisiness  dropped  off'  almost 
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to  nothing,  because  of  interruption  to  normal  freight 
routes,  due  to  the  war.  In  the  bc^ginning  of  July, 
1942,  we  started  handling  different  cargoes,  and  for 
the  Alcan  Highway,  and  Lend-Lease  cargo  destined 
to  Russia.  That  continued  through  1942,  and  on 
through  1943,  and  subsequent  years. 

Q.     Was  your  business  increasing? 

A.     Business  increased  then  very  rapidly. 

The  Court:     When  did  the  increase  begin? 

The  Witness :     In  the  middle  of  1942. 

Q.  And  did  it  increase  up  through  the  fall  and 
winter  ? 

A.     It  increased  continuously  from  that  time  on. 

Q.  What  was  your  situation  with  respect  to 
equipment  for  loading? 

A.  At  the  beginning  of  the  Lend-Lease  cargo, 
we  required  a  great  deal  of  additional  equipment. 
The  Amiy  cargo  for  the  Alcan  Highway  didn't  re- 
quire so  much  new  equipment. 

The  Court :  What  kind  of  cargo  was  loaded  pri- 
marily at  that  time  ? 

The  Witness :     It  was  about  half  and  half. 

The  Court :     What  was  the  nature  of  the  cargo  ? 

The  Witness:  The  cargo  for  Lend-Lease  started 
out  to  be  foodstuffs,  and  then  stretched  into  truck- 
ing equipment,  and  all  types  of  trucks,  machinery, 
almost  [14]  everything  imaginable. 

Q.  Will  you  tell  what  the  situation  was  with 
respect  to  equipment  necessary  for  unloading  this 
freight? 

A.     When  I  undertook  the  Lend-Lease  o])eration, 
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we  had  practically  no  equipment  of  the  type  that 
was  necessary  to  handle  it,  and  we  simply  had  to 
go  to  mechanically  handling  it.  That  meant  the 
requisition  of  the  necessary  pallet  boards  to  go 
with  the  type  of  operation.  We  started  out  with 
belt  pallate  boards,  and  we  had  to  get  lift  trucks. 

The  Court :     You  started  with  what  ? 

The  Witness:     Pallet  boards. 

Q.     Will  you  explain  what  those  are? 

A.  Those  are  boards  that  cargo  is  loaded  when 
it  comes  through  from  a  car,  and  then  are  trans- 
ferred by  the  fork  truck  to  the  ship  side  and  then 
into  the  hold  of  the  ship.  They  are  a  handling  de- 
vice for  economy  in  handling. 

We  had  no  lift  trucks,  and  at  that  time  applica- 
tion was  made  to  a  department  of  the  Army  for 
lift  trucks  for  that  operation. 

The  Coui-t:     What  did  you  call  those? 

The  Witness:     Lift  trucks. 

The  Court:  Explain  those  things,  because  the 
court  doesn't  know  much  about  sea  shipping. 

The  Witness:  The  Army  granted  us  the  use  of 
three  lift  trucks,  which  we  used  for  a  considerable 
period  [15]  of  time.  They  rented  us — they  rented 
those  to  us,  but  with  the  understanding  that  they 
were  in  temporary  assignment  until  we  could  ac- 
quire equipment  of  our  own. 

Q.    What  rental  did  you  pay  to  the  Army? 

A.  We  paid  the  standard  rental  of  three  dollars 
per  hour. 

Q.     That  is  the  standard  tariff  ? 
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A.  That  is  the  tariff  charges.  In  addition,  we 
had  to  guarantee  them  a  specific  rental  allowance 
per  month,  as  well,  used  or  unused. 

The  Court:  The  agreements  about  those  matters 
are  tied  in,  in  the  stipulation  of  facts,  weren't  they? 

Mr.  Perkins:  Yes,  the  stipulation  says  that  the 
rentals  paid  were  the  tariff  rentals  on  file. 

In  other  words,  there  are  some  cases  where  there 
was  some  question  about  the  amount  of  rental  paid, 
and  I  just  wanted,  to  leave  that  and  have  that 
checked. 

Q.  (By  Mr.  Perkins) :  You  were  telling  about 
the  difficulty  with  equipment.   Go  ahead. 

A.  We  acquired  these  trucks,  but  it  was  with 
the  imderstanding  that  they  were  temporary  only, 
until  we  could  acquire  equipment  of  our  own. 

During  the  period  that  we  had  them,  we  were 
continually  under  pressure  to  return  them  to  the 
Army,  for  use  elsewhere,  but  we  had  to  have  them 
in  the  work  to  take  care  [16]  of  the  cargo  destined 
to  get  to  Russia. 

Q.  When,  if  at  all,  did  you  start  making  plans 
to  acquire  anothei*  source  of  machinery? 

A.     Early  in  the  year  of  1943. 

Q.     Yes. 

A.  I  knew  that  we  were  going  to  be  faced  with 
outmoded  Inisiness,  because  half  of  the  terminals 
by  one  of  the  shipyards  was  a  warehouse  and  it  was 
the  intention  of  the  army  to  reclaim  that  and  put 
it  under  contract  operation  to  handle  Lend-Lease 
cargo.  We  knew  from  that,  as  well  as  the  materials, 
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that  we  would  probably  be  handling,  that  we  had 
to  have  new  equipment.  During  that  time  they  were 
leasing  some  equipment  from  stevedores,  all  we 
could  get  then,  or,  however,  that  source  was  all  to- 
gether too  unsatisfactory,  because  the  stevedores 
were  entering  into  contracts  for  handling  various 
types  of  operations  in  various  places,  and  would 
require  their  own  equipment. 

Q.  Now,  may  I  just  ask  one  question :  You  refer 
to  all  the  active  members A.     Yes. 

Q.     at  that  time,  with  whom  you  discussed 

matters  ? 

A.  The  entire  group  of  us,  Mr.  Shaffer  and  Mr. 
Stocking  and  Mr.  Hopkins  and  myself,  j)rimarily 
Mr.  Stocking  and  myself. 

Q.     Mr.  Shaffer  has  died  since? 

A.    Yes.  [17] 

The  Court:  Where  are  you  located?  Where  was 
this  shipping  carried  on? 

The  Witness:     Tacoma,  Washington. 

Q.  Y^ou  go  ahead,  continue  with  the  story  about 
the  equipment.  You  had  arrived  at  the  point  where 
you  had  decided  that  you  had  to  have  another 
source  of  equipment. 

A.  We  began  to  consider  ways  and  means  by 
which  equipment  could  be  acquired,  but  knowing 
our  position  as  far  as  the  limited  capital  of  the 
corporation  went,  we  could  not  see  a  possibility  of 
the  corporation  itself  acquiring  this  equipment.  We 
discussed  several  means  by  which   the   equipment 
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might  be  acquired,  but  the  pressing  thing  before  us 

always  was  the  fact  that  we  had  to  have  it. 

And  before  we  had  come  to  any  conclusion  as  to 
how  we  were  going  to  finance  the  equipment,  we 
had  to  apply  for  priorities  and  get  the  equipment 
rolling,  l)ecause  time  was  of  the  essence. 

Q.     Did  you  apply  for  those  priorities'? 

A.  We  applied  for  those  priorities  in  A])ril  of 
1943.  They  were  granted  in  the  same  month,  as  I 
recall  it.  And  delivery  was  obtained  of  the  equi]>- 
ment,  three  pieces  of  equipment,  the  latter  part  of 
September  of  that  year. 

Q.  Can  you  tell  when  you  decided  to  organize 
the  partnership,  which  you  did  ultimately  organize, 
and  the  circumstances  under  which  you  decided 
that?  [18] 

A.  As  I  recall  it,  our  thinking  on  the  jiartner- 
ship  crystalized  in  August  of  1943,  but  until  that 
time  we  had  been  discussing  various  waj^s  of  finan- 
cing it,  including  the  consideration  of  getting  out- 
side capital  to  invest  in  them  and  from  whom  we 
might  rent. 

Q.  Did  you  consider  having  Shaft'er  Terminals 
borrow  the  money? 

A.  Yes,  that  was  considered  and  abandoned  be- 
cause we  were  already  borrowing  as  heavily  as  we 
could  hope  to,  from  the  bank,  because  of  the  tre- 
mendous amounts  of  accounts  receivable  we  were 
having  to  carry. 

Q.  What  was  the  capital  of  the  corporation  at 
that  time,  $20,000? 
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Mr.  Perkins:     It  will  be  in  the  stipulation. 

Q.  (By  Mr.  Perkins)  :  At  that  time,  did  you 
consult  Mr.  Barry,  with  respect  to  this  problem? 

A.     That  was  done. 

Q.  And  as  a  result  of  that,  the  partnership  was 
organized  ? 

A.  Out  of  the  thinking  that  we  had  done  on  all 
related  subjects,  we  decided  finally  that  a  partner- 
ship was  the  solution  to  our  problem. 

Q.  Did  you  consider  that  the  Shaffer  Terminals 
did  buy  this  equipment?  A.     No,  sir.  [19] 

Q.  Did  Shaffer  Terminals  ever  use  this  equip- 
ment before  the  sale  and  lease  agreement  was  made? 

A.     No,  it  did  not. 

Q.     At  that  time,  who  was  your  attorney? 

A.     Mr.  Henderson. 

Q.  And  who  attended  to  your  tax  returns,  your 
accountant?  A.     Mr.  Bush. 

Q.  Did  you  consult  either  of  them  \\T.th  respect 
to  any  tax  problem  involved  in  this  arrangement? 

A.     Didn't  even  consider  that. 

Q.  Did  you  own  the  premises  at  Tacoma  where 
you  operated  the  terminal  ? 

A.     No,  sir;  they  were  on  leases. 

Q.  On  leases.  I  believe  I  have  asked  this  ques- 
tion. I  just  want  to  clarify  it.  Did  you  at  any  time 
ever  consider  that  Shaffer  Terminals  did  buy  this 
equipment  for  their  own  account?  I  believe  that  is 
a  question  I  asked  before.  A.     No,  sir. 

Q.  Will  you  explain  just  again  why  you  never 
considered  that? 
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A.  The  answer  was  rather  obvious.  The  cor- 
|)oration's  net  returns  in  any  year  duiing  that 
period  could  not  jjossibly  sustain  tlie  investment 
tliat  would  be  necessary  in  equipment.  We  had  no 
reserves  from  which  to  draw,  in  addition  to  [20] 
which,  we  were  buying  equipment  which  was  to  })e 
used  in  the  war  effort.  A  use  for  it  might  be  ended 
at  any  time.  It  was  in  this  Lend-Lease  operation 
with  Russia,  to  Vladivostok  and  similar  points  on 
the  Pacific  Coast  of  Siberia.  The  threat  of  the 
Japanese  interrupting  that  Lend-Lease  line  was 
(^ver  present,  and  no  one  knew  from  one  day  to  the 
next  whether  that  line  was  going  to  be  permitted 
to  stay  open  or  not. 

Mr.  Perkins:     T  believe  that  is  all. 

Cross-Examination 
By  Mr.  Picco : 

Q.  I  have  just  one  preliminary  question  before 
going  into  cross-examination,  and  that  is  as  to  the 
equipment.  In  the  stijDulation  we  state  here  that 
prior  to  September  22,  1943,  that  is  when  the  part- 
nership was  formed,  Petitioner  had  purchased  and 
owned  a  considerable  amount  of  this  equipment.  I 
want  you  to  go  into  that  slightly.  You  did  have 
some  equipment  prior  to  the  formation  of  the  part- 
nership, did  you  not? 

A.  The  Shaffer  Terminals  had  equipment  of 
various  types  that  it  acquired  through  the  years  of 
its  operation. 
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Q.  You  needed  additional  equipment  at  this 
time?  A.     Yes,  sir;  and  of  a  new  type. 

Q.  Thank  you.  Now,  at  the  time  that  the  part- 
nership was  formed,  in  September  of  1943,  Shaffer 
Terminals  was  not  in  any  financial  difficulty,  was  it '? 

A.     No.  [21] 

Q.  In  fact,  its  cash  position  was  rather  good  in 
September  of  1943,  was  it  not? 

A.  I  would  have  to  review  all  the  statements 
there  to  elalDorate  on  that,  but  our  business  was  up 
and  down  from  one  month  to  another,  or  we  changed 
very  radically  from  one  month  to  another. 

Q.  The  first  equipment  that  was  transferred 
from  the  Shaffer  Terminals  to  the  partnership  cost 
around  $9,500?  A.     That  is  right. 

Q.  Now,  it  is  true,  isn't  it,  that  your  cash  posi- 
tion at  that  time  was  $28,000,  or  over  that  ? 

A.  It  is  there  in  the  stipulation,  sir.  I  don't  re- 
call the  figures  exactly. 

Q.  Also,  that  the  accounts  receivable  stated  by 
the  company  on  the  contracts  at  that  time,  exceeded 
$134,000?  A.     That  is  substantially  correct. 

Q.  You  had  up  to  that  particular  time  sufficient 
equipment  with  wJdch  you  to  comply  with  youi* 
commitments  under  the  war  contracts,  did  you  not  / 

A.  No,  we  did  not.  We  were  working  with  our 
bare  hands. 

Q.     You  needed  additional  equipment? 

A.     And  we  had  to  have  equipment. 

Q.  You  needed  $9,500  more  additional  equip- 
ment at  that  particular  time?  [22] 
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A.     We  needed  more  than  that. 

Q.     But  that  is  what  you  did  l>uy? 

A.     Tliat  is  I'iglit. 

Q.  You  had  war  contracts  that  were  promising 
to  keep  income  coming  in  for  several  years  at  that 
time?  A.     No,  we  had  no  contracts. 

Q.  Weren't  you  operating  under  the  war  con- 
tracts ? 

A.     We  operated  imder  no  contracts,  sir. 

Q.  What  sort  of  arrangement  did  you  have  with 
tlie  government? 

A.  We  simply  had  the  arrangement  under  which 
we  handled  cargo  tliey  sent  to  us  day  by  day. 

Q.  But  you  expected  and  contemplated  and  ex- 
pected that  this  arrangement  v,ould  continue  during 
the  duration  of  the  war  period,  did  you  not? 

A.  In  part,  that  may  be  true,  sir,  but  as  I  ex- 
j)lained  in  answer  to  the  (juestion  a  moment  ago,  no 
one  knew  how  long  the  Russian  supply  line  w^ould 
be  left  open,  that  was  in  the  hands  of  the  Japanese. 

Q.  At  the  time  you  first  formed  this  partnership, 
there  was  no  necessit}^  was  there,  to  borrow  money 
as  far  as  Shaffer  T(^rminals  was  concerned,  tliat  is, 
in  order  to  purchase  the  equipment  ? 

A.     Yes,  I  think  there  was. 

Q.  Well,  you  just  got  through  saying  that  the 
casli  [23]  position  was  over  $28,000  at  that  time, 
and  the  equipment  didn't  cost  more  than  $9,500? 

A.  That  is  true,  sir,  but  at  the  same  time  I  also 
pointed  out  that  the  fluctuations  in  the  amounts  that 
were  due  us  and  our  cash  position 
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Q.  You  also  stated  that  you  had  war  priority, 
that  is,  Shaffer  Terminals  had  war  priority  neces- 
sary to  obtain  any  equipment  they  might  need  in 
this  emergency? 

A.  We  could  get  the  priority  because  of  the  work 
we  were  doing. 

Q.  Now,  this  new  partnership  that  you  formed 
was  not  in  that  sort  of  jiosition,  was  it?  It  couldn't 
get  the  priority? 

A.  I  found  out  that  we  could  have  gotten  the 
priority,  but  it  would  have  taken  more  time. 

Q.  You  don't  know  whether  it  could  have  gotten 
the  priority? 

A.  Well,  knowing  that  other  cases  of  similar 
kind  did  get  it,  I  assume  that  we  could. 

Q.  In  any  event,  in  all  these  three  transfers, 
during  the  two  years  involved  here  in  1943,  and  in 
March  of  1944  and  in  June  of  1945,  the  priorities 
were  obtained  by  Shaffer  Terminals,  they  bought 
the  equipment  and  transferred  it  over  to  the  Equip- 
ment Associates,  a  partnership.   Is  that  right?  [24] 

A.     That  is  right. 

Q.  Why  was  it  necessary  to  form  this  partner- 
ship, if  all  the  answers  you  have  given  me  are  true  ? 

A.  The  answer,  Mr.  Picco,  is  quite  obvious.  That 
is,  that  our  net  position  was  not  going  to  be  suffi- 
cient to  permit  us  to  finance  this  equipment,  plus 
other  equipment  that  was  contemplated  with  other 
business  that  was  being  considered  for  us  by  the 
Army  and  others,  and  the  necessity  of  tying  up  so 
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much  of  OUT  funds  in  the  nature  of  accounts  receiv- 
able and  other  forms  of  working  capital. 

In  other  words,  the  Shaffer  Terminals  did  acquire 
a  certain  amount  of  sul)sidiary  equijnnent  on  its 
own  account. 

Q.  Actually,  wouldn't  it  have  been  feasible  for 
Shaffer  Terminals  to  })urchase  its  own  equipment, 
rather  than  to  deal  throui?h  this  partnership? 

A.     No. 

Q.  You  know,  do  you  not,  that  during  the  years 
1944  and  1945,  the  tax  years,  rentals  paid  by  the 
Shaff'er  Terminals  for  the  use  of  this  equipment 
exceeded  over  $77,000?  A.     That  is  right. 

Q.  And  the  purchase  price  of  this  equipment  did 
not  exceed  $30,000? 

A.  By  the  same  token,  the  amount  that  we  paid 
the  Army  for  similar  equipment  at  the  same  times 
was  in  the  same  proportion [25] 

Q.  That  is  not  in  response  to  my  (question.  My 
(juetsion  is,  it  would  have  been  cheaper  to  purchase 
the  equijiment,  for  Shaff'er  Terminals  to  purchase 
the  equi])ment,  rath(>r  than  to  deal  thi'ough  this 
partnership? 

A.  If  the  Shaffer  had  been— if  the  Shaffer  Ter- 
minals had  been  financiall}^  in  a  position  to  do  so. 

Q.  You  knew  at  the  time  of  these  transfers  that 
the  cash  position,  the  accounts  receivable  were  large 
in  relation  to  the  price  paid  for  the  equii)ment? 

A.  That  is  true,  sir,  but  we  had  no  way  of  know- 
ing when  those  accounts  receivable  would  ])e  paid, 
and  I  had  no  way  of  knowing  how  much  the  banks 
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would  go  with  us  to  carry  our  accounts  receivable. 

Q.  On  the  basis  of  $134,000  accounts  receivable, 
it  was  necessar}^  to  borrow,  you  mean,  you  don't 
think  your  banker  would  have  loaned  $9,500  to  buy 
your  equipment,  is  that  what  you  want  us  to  be- 
lieve? 

A.  That  is  not  the  point,  air.  The  point  is,  how 
much  would  they  loan  on  our  total  needs? 

Q.  Weren't  3^ou  thinking,  when  you  say  Shaffer 
Terminals  wasn't  in  a  position  to  finance  you, 
weren't  you  thinking  in  terms  of  the  end  of  the 
year,  after  taxes  had  been  paid? 

A.  At  the  end  of  the  year;  yes,  sir;  after  the 
taxes  were  paid,  there  would  not  be  enough  to  carry 
the  finances. 

Q.  Actually,  is  it  not  true  that  the  only  reason 
for  [26]  forming  that  partnership  was  to  operate 
the  excess  profit  tax  from  these  payments? 

A.  Had  that  been  our  intention,  sir,  we  would 
have  changed  our  corporation  to  a  partnership  and 
taken  the  benefit  of  it  on  all  our  other  transactions. 

Q.  That  was  one  of  the  reasons  for  the  forma- 
tion of  the  partnership,  was  it  not? 

A.  A  matter  of  being  able  to  accumulate  suffi- 
cient funds  to  buy  equipment  and  to  carry  on. 

Q.  Now,  as  far  as  the  partnership  is  concerned, 
how  much  capital  was  contributed  by  the  individual 
partners  ? 

A.     In  the  first  instance,  $2,500  each. 

Q.     That  is  $10,000  total  capital  ? 

A.     That  is  right. 
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Q.  Now,  it  is  true,  is  it  not,  that  the  Shaffer 
Terminals  on  that  particular  day  had  three  times 
more  cash  than  the  partnership  had? 

A.  Are  yon  looking  at  the  amounts  that  we  had 
opposite'  that  cash? 

Q.     Yes,  I  am. 

A.     $28,000  would  be  three  times  that  much. 

Q.  Just  for  the  purpose  of  getting  it  before  the 
judge,  on  September  30,  1943,  your  bank  ])alance 
was  $28,683.  This  is  Shaft'er  Terminals.  Your  ac- 
counts receivable  were  $134,756.  Your  debts  i)ay- 
al)le  were  $35,000.  Your  accounts  payable  were  [27] 
$37,538.  Then  some  reserves  for  social  security  and 
income  tax  of  $13,293.  The  answer  is  that  the 
Shaffer  Terminals  had  two  or  three  times  more 
cash  than  the  cash  capital  of  the  partnership  on 
that  date,  did  it  not? 

A.  That  is  true,  Imt  we  also  had  liquid  liabilities 
against  that. 

Q.  I  wonder  if  you  would  tell  us  a  little  about 
the  source  of  this  capital? 

A.  Well,  in  my  own  instance,  I  borrowed  roughly 
tw^o-thirds  of  it,  and  had  the  rest  myself. 

Q.  Do  you  know  about  whether  or  not  the  other 
two,  Mr.  Stocking  and  Mr.  Shaffer,  whether  they 
had  to  borrow? 

A.  I  know  that  Mr.  Stocking  had  to  borrow  part 
of  his.  I  am  under  the  impression  that  Mr.  Shafter 
also  borrowed  part  of  his.  Mr.  Hopkins,  I  think, 
did  not. 

Q.     Did   you   consider   at   this   time   having   the 
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Shaffer    Terminals    borrow    the    $9,500    that    was 

necessary  to  buy  the  equipment? 

A.     We  had  discussed  that  with  the  bank. 

Q.  There  was  no  question  that  that  loan  could 
have  been  obtained  through  the  bank,  is  there? 

x\.     There  is  a  question. 

Q.     In  what  regard? 

A.  As  a  matter  of  fact,  the  bank  definitely  indi- 
cated that  they  were  not  in  a  position  money  beyond 
what  loans  they  [28]  were  carrying  for  this  equip- 
ment. It  was  a  capital  loan,  and  they  couldn't  see 
where  we  could  own  the  money  to  get  it  back. 

Q.  For  one  thing,  it  wouldn't  have  been  neces- 
sary for  Shaffer  Terminals  to  ])orrow  any  money 
at  that  particular  time,  that  is  correct,  is  it  not? 

A.  I  don't  think  that  is  true,  because  we  were 
already  borrowing  $35,000,  according  to  the  state- 
ment you  have,  sir. 

Q.  The  statement  that  is  in  here  is  that  you  had 
at  that  time  over  $28,000  in  cold  cash? 

A.  Our  pay  rolls  in  any  week  would  eat  up  half 
of  that. 

Q.  But  at  this  particular  time,  you  did  have  the 
cash  ? 

A.  On  that  day,  at  the  end  of  the  month,  that  is 
true.    The  statements  showed  it  on  one  da}^ 

Q.  Did  your  banker  state  he  wouldn't  loan  to 
the  corporation,  knowing  that  the  liquid  position 
of  this  corporation  was  as  I  have  just  recited  it? 

A.  He  didn't  say  he  wouldn't  loan  at  all.  He 
said  it  wasn't  the  proper  loan  to  make  at  that  time. 
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Q.  Would  you  please  tell  us  how  you  were  able 
to  pay  back  your  loan? 

A.  Yes.  I  paid  it  back  out  of  my  salary,  and 
some  of  it  out  of  the  earnings  of  the  [29]  partner- 
ship. 

Q.  The  earnings  of  the  partnership  comprised 
in  the  main,  in  fact,  pi'actically  all  of  the  earnings 
of  the  partnership  comprised  rental  payments  made 
by  Shaffer  Terminals,  did  they  not'.^ 

A.     Practically  all. 

Q.  So  in  truth,  the  capital  contribution  was  bor- 
rowed from  the  bank  and  paid  out  of  the  rental 
payments  made  by  the  corporation,  the  Shaffer 
Terminals,  the  petitioner  in  this  case.^ 

A.     In  part. 

Q.  I  wonder  if  you  would  tell  us  a  little  about 
what  the  partnership  did  during  these  two  years 
that  are  in  question.  What  did  the  partnership  have 
to  do? 

A.  Its  business  was  to  acquire  and  supply  the 
equipment. 

Q.  It  was  not  contemplated,  was  it,  that  the 
jmrtners  wei'e  to  devote  any  appreciable  time  to  the 
business  of  the  partnership.^ 

A.     No,  it  was  not. 

The  Court:     I  didn't  get  the  answer. 

The  Witness:     It  was  not. 

Q.  What  actually  are  some  of  the  duties  of  the 
partnership  in  connection  with  their  Imsiness?  The 
business  of  the  partnership? 

A.     The   business   of   Mr.    Stocking,    it   was   his 
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business  [30]  to  manage  the  affairs  of  the  partner- 
ship, make  any  necessary  banking  arrangements 
and  other  affairs  of  that  sort,  administering  the 
business,  looking  after  the  details  of  the  contracts, 
and  other  things  that  were  to  be  entered  into. 

Mr.  Picco :  Is  Mr.  Stocking  going  to  testify  here 
today  ? 

Mr.  Perkins:     Yes. 

Mr.  Picco:  I  will  ask  him  further  along  that 
line. 

Q.  (By  Mr.  Picco) :  Why  was  Mr.  Stocking 
selected  as  the  man  to  manage  the  partnership? 

A.  Probably  logical  because  at  the  moment  he 
had  more  time  than  any  of  the  rest  of  us  to  devote 
to  it. 

Q.  The  duties  involved  in  managing  the  part- 
nership could  have  been  handled  by  either  yourself, 
or  Mr.  Hopkins,  for  that  matter,  too,  could  they 
not  ?  A.     Presumably. 

Q.  Now,  this  particular  equipment  was  used  ex- 
clusively by  Shaffer  Terminals? 

A.  It  had  first  priority,  it  was  not  used  exclu- 
sivel}^  There  were  instances  where  it  was  rented 
to  other  people.  When  the  Shaffer  Terminals  had 
no  need  for  it. 

Q.     Do  you  rememl)er  any  of  those  instances? 

A.  There  is  a  statement  in  these  stipulations,  I 
believe,  to  the  effect  that  rentals  acquired  from  out- 
side sources [31] 

Q.     That  equipment  coukl  not  have  hoen  used  by 
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any  other  pcrsoTi  witlioiit  the  [X'Tiiiissioii  of  Sliaffor 

'l\'rmirials? 

A.  He  arranged  the  contract  under  which  tin* 
equipment  was  leased  to  KShaffer  Terminals  in  that 
manner,  because  of  the  fact  that  it  protected  the 
])riorities. 

Q.  So  that  written  approval,  or  at  least  approval 
and  consent  was  necessary  before  anybody  else  could 
use  that  equipment?  A.     That  is  ris^ht. 

Q.  The  partnershij),  equipment  associates,  was 
never  intended,  was  it,  to  have  unrestricted  right 
to  control  over  the  equipment? 

A.  I  don't  know  that  I  understand  your  ques- 
tion, sir. 

Q.  The  question  is  this:  This  equipment  was  to 
be  used  by  Shaffer  Terminals  at  all  times  during 
the  period  of  the  sale  and  lease  agreement,  is  that 
correct?  A.     That  is  correct. 

Q.  In  other  words,  the  partnership  was  not  free 
to  dispose  of  the  equipment  or  use  the  equipment 
in  any  way?  A.     That  is  correct. 

Q.  During  this  period,  Mr.  Kennell,  at  any  time 
during  this  period  of  1944  and  1945,  you  and  Mr. 
Hopkins  and  Mr.  Stocking  could  have  agreed  to 
release  the  two  parties  to  the  contract  at  any  time, 
is  that  right? 

A.     Yes,  that  could  have  been  done.  [32] 

Q.  The  sale  and  lease  agreement  could  have 
been  terminated  at  any  particular  time? 

A.     That  is  right. 

Q.     The  rentals  that  were  ])rovided  for  and  s})eci- 
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fied  in  the  agreement,  that  is,  the  lease  agreement, 

could  have  been  changed  at  any  time? 

Mr.  Perkins:  I  object  to  that.  That  is  set  up  by 
the  tariff  of  Washington  State. 

Mr.  Picco:  That  could  have  been  done  by  con- 
tract, your  Honor. 

Mr.  Perkins:  In  violation  of  the  State  of  Wash- 
ington statute. 

Mr.  Picco:  I  will  change  the  form  of  the  ques- 
tion. 

Q.  (By  Mr.  Picco) :  Any  term  in  that  lease 
agreement  could  have  been  varied  at  any  particular 
time  by  Mr.  Stocking,  yourself,  and  Mr.  Hopkins'? 

A.  Allowing  due  consideration  for  the  priorities 
under  which  the  equipment  was  received,  the  amend- 
ments could  have  been  made  to  the  agreements. 

Q.  In  fact,  any  obligation  under  that  lease  could 
have  been  cancelled  or  terminated  at  any  particular 
time  ?  A.     I  think  that  is  true. 

Mr.  Picco :     That  is  all. 

Mr.  Perkins :  I  have  just  one  question,  Mr.  [33] 
Kennell. 

Redirect  Examination 

By  Mr.  Perkins: 

Q.  You  said  that  Shaffer  Terminals  had  equip- 
ment, but  you  needed  more  equipment  of  a  different 
type?  A.     That  is  right. 

Q.  Can  you  elaborate  a  little  bit  on  that,  to  ex- 
plain what  you  mean  l^y  that? 

A.     Our  situation  was  this:    Palletized  handling 
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was  coming  in.  It  was  the  only  way  to  oc^onomizc 
on  ]al)or,  which  was  short  on  the  mark(^t.  Wc  had 
one  ancient  type  fork-lift  truck,  but  we  had  no  otlier 
(Hjuipnient  of  that  type.  So  we  had  to  acquire  lift- 
trucks  and  the  necessary  paHet  boards  to  comple- 
ment them,  to  take  care  of  the  increased  volume  of 
movement. 

Q.  Was  this  lift-truck  type  of  (Hjuipment  of  a 
more  expensive  nature  than  you  had  been  accus- 
tomed to  accumulate  over  the  years? 

A.     Very  much  more  so. 

Q.  Then  is  my  conclusion  right,  that  you  were 
going  into  an  entirely  different  typ(^  of  equipment 
of  a  much  more  expensive  nature? 

A.     That  is  correct,  sii*. 

Q.  And  that  was  the  pur])ose  of  Equipment 
Associates,  as  you  saw  it? 

A.     That  is  right.  [34] 

Mr.  Perkins:     That  is  all. 

(Witness  excused.) 

SAMUEL  B.  STOCKING 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 

By  Mr.  Perkins: 

The  Court:     State  your  name  and  address,  please. 
The  Witness :     Samuel  T^.  Stocking,  11518  Gravely 
Lake  Drive,  Southwest,  Tacoma. 
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Q.     What  is  your  occupation,  Mr.  Stocking? 

A.  I  am  i)resident  of  Shaffer  Terminals  at  the 
present  time  and  the  Pacific  Stock  and  Distributing 
Company  also. 

Q.     In  1942,  1943,  1944,  and  1945? 

A.  I  was  vice-president  and  general  manager  of 
Shaffer  Terminals,  until  October  of  1943,  when  Mr. 
Shaffer  died.  I  then  became  president  at  the  next 
meeting  of  our  stockholders. 

Q.  From  1943  to  that— to  the  end,  say,  of  1946, 
were  you  actively  connected  with  Shaffer  Termi- 
nals? A.    Very  much  so. 

Q.  Am  I  right  in  thinking  you  and  Mr.  Kennell 
were  the  two  who  gave  practical!  3^  all  your  time  to 
the  business  during  those  years? 

A.     We  did,  entirely.  [35] 

Q.  You  have  heard  Mr.  Kennell  testify  about 
certain  aspects  of  the  Imsiness  in  those  years,  is 
there  anything  in  connection  with  that  you  would 
like  to  comment  upon,  or  vary  in  any  way? 

A.  Only  that  we  acquired  at  that  time,  or 
thought  that  we  were  going  to  acquire  a  lot  more  of 
this  type  of  equipment  for  improvement  of  the 
Milwaukee  Terminals,  which  never  came  about.  But 
if  it  had  come  about  we  would  have  had  required 
$50,000,  instead  of  $9,000  which  we  put  in.  But 
also  a  very  important  part  of  the  thinking  at  that 
time  was  the  legality  of  the  matter,  which  loomed 
large  in  my  mind. 

Q.     You  were  the  one  that  secured  the  priority? 

A.     I  wrote  letters  from  everywhere — the  Navy, 
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the  Army,  and  also  the  War  Shipping  Adminis- 
tration— I  t^ot  letters  even  from  the  Chief  of  the 
Soviet  Purchasing  Commission  of  Seattle,  and  from 
the  Miller  McCormick  Steamship  Company,  I  guess 
that  I  had  seven  letters  on  that  priority  that  went 
into   Washington    into   April. 

Q.  You  spoke  of  the  possibility  of  the  improve- 
ment of  an  adjoining  dock  which  would  require 
much  more  equipment  than  you  eventually  acquired 
through  the  i)artnership.  Was  that  i)ossil)ility 
j)resent  during  the  spring  and  sunmier  of  1943? 

A.     It  certainly  was.     Very  much  so. 

Q.  You  were  considering  tliat  at  the  same  time, 
when  you  were  considering  the  matter  of  financing 
equipment  which  you  [36]  financed  through  the 
partnership?  A.     That  is  true. 

Cross-Examinati  on 
By  Mr.  Picco: 

Q.  Mr.  Stocking,  you  say  that  you  and  Mr.  Ken- 
nel 1  were  the  active  members  of  the  Shaffer  Termi- 
nals in  1943? 

A.  After  Mr.  Shaffer  died.  Mr.  Shaffer  was 
convalescing  from  a  ver}^  serious  operation  and 
wasn't  available  for  consultation,  and — we  did  con- 
sult with  him  fre({uently — and  he  at  times  came  to 
the  office,  dictated  letters,  but  the  actual  operation 
of  the  affairs  from  an  operating  standpoint  were  in 
Mr.  Kennell's  hands  as  chief  operating  officer,  and 
Mr.  Hopkins  was  general  superintendent,  with  me 
as  president  of  the  company,  looking  after  general 
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matters  of  finance,  and  public  contacts  and  govern- 
ment contacts,  and  that  sort  of  thing. 

Q.  Was  Mr.  Shaffer  very  active  at  the  very 
end? 

A.  Well,  a  man  who  had  had  a  cancer  operation 
two  years  before  was  mentally  alert  still,  but  un- 
der constant  pain,  and  we  tried  to  limit  his  pres- 
ence with  the  company  as  to  the  smallest  possible 
time.  And  he  used  to  go  to  his  house  very  often 
at  Adelaide,  which  is  seven  or  eight  miles  out  to- 
wards Seattle,  and  he  came  to  the  office  quite  fre- 
quently, so  that  his  activity  with  us  was  limited 
to  his  physical  strength.  [37] 

Q.  He  had  been  slowing  down,  you  say,  in  the 
two  years  prior  to  that  time,  I  take  it? 

A.  Yes,  he  was  operated  on  in  October,  1941, 
and  died  shortly  after  this  contract  was  signed,  in 
October,  1943. 

Q.  What  duties  and  functions  did  you  perform 
as  managing  partner  of  the  Equipment  Associ- 
ates? 

A.  Well,  I  set  the  thing  up  in  the  first  place, 
and  spent  a  lot  of  time  determining  the  propriety 
of  transferring  priority  from  Shaffer  Terminals 
to  the  Equipment  Associates,  or  whatever  means 
we  might  use  of  financing  this  purchase,  which  was 
absolutely  necessary.  And  the  general  operations 
of  the  Shaffer  Terminals  were  dovetailed  with  the 
Equipment  Associates,  you  might  say,  were  pretty 
much  dovetailed  in  all  my  activities. 

Q.     Outside  of  setting  the  partnershij)  up,  what 
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were  some  of  yoiii-  functions  as  managing;-  partner, 

after  the  jjartnersliip  was  formed? 

A.  W(^ll,  there  were  certain  things  we  did.  We 
had  to  rei)lace  any  parts — the  Shaffer  Tei-minals 
only  paid  ordinary  operating  wear  and  repair,  the 
same  as  our  government  contracts  were  for  the  gov- 
ernment trucks.  But  if  any  pieces  broke  down,  or 
if  we  had  to  hurry  up  and  get  something  from  Bat- 
tle Creek,  Micliigan,  and  some  of  those  trucks  I  had 
to  move  after  that,  there  are  a  number  of  cases 
where  I  spent  considerable  time.  [38] 

Q.  Were  you  operating  then  as  managing  part- 
ner? A.     Yes. 

Q.     Or  as  an  officer  of  Shaifer  Terminals? 

A.  I  was  operating  as  managing  partner,  from 
the  start  of  Equipment  Associates,  yes. 

Q.  I  mean  when  you  ordered  parts,  weren't  you 
operating  as  officer  of  the  Shaffer  Terminals? 

A.     I  wouldn't  say  I  was. 

Q.  T  understand  Shaffer  Terminals  were  re- 
quired to  replace 

A.     Yes,  l)ut  that  doesn't  mean  major  parts. 

Q.  Would  you  say  that  your  duties  were  such 
as  managing  partner  that  only  you  could  have  han- 
dled that  phase  of  it? 

A.  The  other  fellows  were  working  night  and 
day  and  Sunday  tr3dng  to  keep  cargo  going  to  Rus- 
sian ships.  Hopkins,  our  general  superintendent, 
retired  at  seventy,  because  he  was  being  over- 
worked. I  don't  believe  I  could  have  expected  them 
to  do  it. 
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Q.  Then,  Mr.  Stocking,  you  were  selected  because 
you  didn't  have  as  much  to  do  as  the  others? 

A.  I  had  plenty  to  do,  but  I  didn't  have  as 
much,  and  I  wasn't  as  close  to  the  actual  feeding 
of  the  cargo  to  those  ships,  and  those  boys  were. 
You  see,  we  didn't  operate  the  actual  ships,  only 
the  dock.  [39] 

Q.     You  received  some  salary  for  you 

A.     I  did;  yes,  sir. 

Q.     Tell  us— $2400? 

A.     $2400  a  year,  $200  a  month. 

Q.  Wasn't  this  salary  excessive  for  the  type  of 
work  you  had  to  do  as  managing  partner? 

A.  I  don't  think  so.  That  is  the  only  salary 
the  partnership  paid  out.  I  think  a  fellow  who 
had  been  on  the  waterfront  as  long  as  I  had,  since 
1907,  had  something  on  the  ball,  could  keep  things 
going,  I  don't  think  the  salary  was  excessive. 

Q.  It  is  difficult  for  me  to  visualize  what  you 
were  to  do  in  this  business. 

A.  We  were  serving  the  Army,  Navy,  and  Lend- 
Lease,  and  everybod}^  that  needed  service  on  the 
dock.  We  were  operating  strictly  on  a  tariff,  we 
weren't  operating  on  a  cost-plus  basis.  Believe  me, 
those  were  strenuous  daj^s. 

Q.  I  appreciate  that.  These  things  you  are 
talking  about,  weren't  they  your  actual  task  as  an 
officer  of  Shaffer  Terminals?  A.     What,  sir? 

Q.  Weren't  you  performing  these  tasks  as  an 
officer  of  Shaffer  Terminals? 
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A.  Those  that  I  had  perfoi'mod  f'oi-  Equiinricnt 
Associates  T  would  say  no.  [40] 

Q.  Eciuipment  Associates  had  no  office  except 
the  office  of   Shaffer  Terminals? 

A.     That  is  true. 

Q.  They  had  no  employee  except  Seaton.  Is 
that  right?  A.     That  is  right,  and  myself. 

Q.  Seaton  was  the  l)ookkeeper  for  Shaffer  Ter- 
minals? A.     That  is  right. 

Q.  You  were  receiving  $9,()00  as  salary  as  an 
officer  of  the  Shaffer  Terminals? 

A.     That  is   right. 

Q.  Would  you  like  to  comment  on  the  fact  that 
this  $2400  you  were  getting  as  salary  from  the 
partnership  made  it  $12,000  salary,  or  totaled  from 
both  organizations,  the  same  that  Mr.  Shaffer  was 
getting  at  that  time? 

A.  I  wasn't  aware  of  that  fact.  It  had  nothing 
to  do  with  setting  it  u])  that  way. 

Mr.  Picco:     That  is  all  the  questions  I  have. 

The  Court:  Do  the  stipulations  of  fact  show 
the  financial  worth  of  the  individual  partners?  I 
don't  know  whether  that  is  material  or  not. 

Mr.  Perkins:  It  shows  the  junount  the  individ- 
ual  partners  withdrew   from  the  partnership. 

The  Court:  I  know,  but  their  financial  worth,  1 
don't  know  whether  that  might  become  involved. 

Mr.  Perkins:  I  don't  think  there  is  anything 
to  [41]  indicate  the  financial  worth  of  the  j)art- 
ners,  of  the  stockholders  individually. 

Mr.   I*icco:     The   stipulation  indicates  that   tv.o 
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of  the  partners  had  to  borrow  money  to  contribute 

the  capital. 

The  Court:  I  don't  know  whether  that  might 
become  involved  or  not. 

Mr.  Picco:  On  the  other  hand,  the  stipulation 
does  contain  the  balance  sheets  in  two  or  three  in- 
stances at  the  end  of  the  year,  for  the  Shaffer  Ter- 
minals, and  also  the  cash  i^osition  at  the  time  of 
the  transfer  of  the  personal  property. 

The  Court:  Any  further  questions  of  this  wit- 
ness? 

Mr.  Perkins:     No,  I  have  none. 

(Witness  excused.) 

Mr.  Perkins:  That  is  all  the  testimony  I  have. 
There  is  just  one  question  I  want  to  take  up  with 
Mr.  Picco.  On  page  5  of  the  stipulation  there  is  a 
slight  misunderstanding. 

Paragraph  9,  we  state  that  the  Petitioner  se- 
cured authority  from  the  War  Production  Board 
for  the  purpose — for  the  purchase  of  needed  equip- 
ment, because  it  could  secure  such  authority. 

The  Petitioner  in  three  cases  ordered  the  equip- 
ment and  sent  a  check  with  the  order,  and  before 
these  checks  [42]  were  returned  to  Tacoma  for 
payment,  the  i^artnership  gave  the  Petitioner  a 
check  for  the  exact  amount.  The  pertinent  amounts 
and  dates  are  as  follows.  I  have  the  date  of  the 
Petitioner's  check.  Then  I  have  a  column  for 
amount.  Date  paid.  That  is  the  date  Petitioner's 
check  came  to  the  bank.     Then  date  of  Equipment 


Commissioner  of  Internal  Revenue  125 

Associates  check.  In  two  instances,  Hk;  check  oi' 
Kqiiij)ment  Associates  came  before  the  othei*,  so 
none  of  tht;  I^etitioner's  money  was  actually  used. 

In  the  third  cas(%  Petitioner's  ch(;ck  was  paid 
June  27,  July  30  the  partnership  reimbursed  Peti- 
tioner. Now  there  is  a  slight  misunderstanding 
in  the  amount  of  the  (dieck,  I  liave  there  in  the 
stipulation  which  1  prepared.  The  amount  of  the 
check  to  Equipment  Associates  to  Shaffer  includes 
freight  and  everything.  I  don't  know  if  that  is 
material,  but  I  just  didn't  want  any  misunder- 
standings. Perhaps  it  would  have  been  better  if 
the  colunm  of  amount  had  come  after  Equipment 
Associates  check,  ])ut  it  is  the  amount  of  Equij)- 
ment  Associates  check  and  not  the  amount  of  Shaf- 
fer Terminals. 

The  Court:     The  Respondents  so  agree? 

Mr.  Picco:     Yes. 

The  Court:  That  will  be  used  in  interpreting 
that  portion  of  the  stipulation  of  facts. 

Mr.  Perkins:  T  understand  that  it  is  customary 
to  submit  written  briefs  some  time  in  the  future? 

The  Court:    Yes.  [43] 

The  Court:     Yes. 

Mr.  Perkins:  I  have  just  ordered  a  transcript 
of  the  evidence  for  deferred  delivery.  It  appar- 
ently comes  from  Washington,  D.  C.  The  x)ther 
sti])ulation  which  w(^  agreed  to  this  morning  for  a 
deposition  which  will  be  taken,  I  hope,  the  week  of 
the  17th. 

Mr.  Picco  has  mentioned  to  me  that  he  may  need 
a  little  more  time  than  customary.    I  will  give  him 
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all  he  wants.  I  would  like  the  same  consideration. 
Do  you  want  to  fix  the  time? 

The  Court:  Yes.  Do  counsel  agree  on  what 
time  they  prefer?    AVill  sixty  days  be  all  right? 

Mr.  Perkins:     Surely. 

The  Court:  September  the  5th.  Both  parties 
are  given  until  September  the  5th,  within  which 
to  file  their  original  brief,  and  if  they  desire  to 
file  a  reply  brief,  either  of  them  may  have  twenty 
or  thirty  days.  Thirty,  I  think,  is  probably  pref- 
erable. 

Mr.  Perkins:  We  file  our  briefs  together,  at 
the  same  time? 

The  Court:  You  file  them  contemporaneously. 
September  the  5th.  That  is  the  alternate  system 
of  filing.  This  is  the  concurrent  system  that  we 
are  using  now. 

Mr.  Perkins:  How  many  days  for  a  reply.  Your 
Honor?  [44] 

The  Court:  Thirty  days.  October  the  5th.  And 
either  party  will  have  until  October  5th  within 
which  to  file  reply  briefs,  should  they  elect  so  to  do. 

Mr.  Perkins:  The  filing  date  they  have  to  be 
in  Washington,  D.  C? 

The  Court:  That  is  my  understanding.  They 
have  to  he  there  by  that  time. 

Mr.  Picco:  I  think  some  time  ought  to  be  set 
for  the  record,  as  I  understand  the  testimony  by 
deposition  will  be  entered 

The   Court:     Is   the   deposition   to   be   taken? 

Mr.  Perkins:  To  be  taken  during  the  week  of 
the  17th. 
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The  Coui-t:  Ij(^tl('i'  ^('t  tlie  name  i)\'  the  witness, 
lor  the  record. 

Mr.  Perkins:     PI  E.   Sears. 

The  Court:  Tlie  oral  deposition  of  E.  E.  Sears 
is  to  be  taken  by  the  parties,  not  later  than  August 
what  % 

Mr.  Perkins:  I  was  told,  he  told  me  that  lie 
would  be  back  in  his  office  July  17th.  There  is 
no  reason  why  it  can't  be  done  that  week,  if  I  can 
arrange  with  you. 

The  Court:  The  deposition  will  Ije  taken  and 
it  will  be  filed  as  part  of  the  record  in  this  case, 
and  it  will  I)e  considered  by  the  Court  as  i^art  of 
the  evidence  in  the  case.  [45] 

Mr.  Perkins:    Yes. 

Mr.   Picco:     Thank   you.   Your  Honor. 

(AVhereu2:)on,   at   3:10   o'clock   p.m.,   July   5, 
1950,  the  hearing  concluded.) 

Filed  T.  C.  U.  S.,  August  10,  1950.  [4(i] 


[Title  of  Tax  Court  and  Cause.] 

STIPULATION  TO  TAKE  DEPOSITION 

Whereas,  the  above-entitled  proceeding  came  on 
for  hearing  before  a  Division  of  the  Tax  Court  of 
the  United  States,  sitting  at  Court  Room,  United 
States  Court  House,  Seattle,  Washington,  on  July 
5,  1950;  and 

Whereas,  at  said  time  and  place  the  parties 
hereto,  1)y  their  respective  attorneys,  filed  with  the 
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Court  a  partial  stipulation  of  facts  in  said  pro- 
ceeding, and  two  witnesses  appeared  and  testified 
on  behalf  of  the  petitioner;  and 

Whereas,  it  was,  at  said  time  and  place,  agreed 
by  and  between  the  parties  hereto,  with  the  con- 
sent and  approval  of  the  Court,  that  this  proceed- 
ing should  be  considered  as  being  held  open  for 
the  purpose  of  taking  the  testimony,  by  deposition, 
on  behalf  of  the  petitioner,  of  one  Eldon  E.  Searles, 
at  a  time  and  place  convenient  to  said  witness  and 
to  the  parties  hereto,  Imt  on  or  before  July  31, 
1950; 

Now,  Therefore,  It  Is  Hereby  stipulated  and 
agreed  by  and  between  the  parties  hereto,  l^y  their 
respective  attorneys  of  record,  that  the  testimony 
of  said  witness,  Eldon  E.  Searles,  on  behalf  of  peti- 
tioner, may  be  so  taken,  by  deposition,  on  the  28th 
day  of  July,  1950,  at  the  hour  of  3 :00  p.m.  (D.  S.  T.), 
before  a  competent  officer,  who  has  no  office  con- 
nection or  business  employment  with  either  of  the 
jjarties  to  this  proceeding,  to  be  agreed  upon  be- 
tween counsel  for  the  parties  to  this  X)roceeding 
prior  to  the  time  of  the  taking  of  said  testimony 
by  deposition,  in  the  City  of  Tacoma,  State  of 
Washington,  at  Room  1410  Puget  Sound  Bank 
Building,  1119  Pacific  Avenue,  in  said  city. 

/s/  HENRY  C.  PERKINS, 

Attorney  for  Petitioner. 

/s/  CHARLES  OLIPHANT,  JHP. 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Attor- 
ney for  Respondent. 

Dated:    July  28,  1950. 
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[Title  of  Tax  Court  and  Cause.] 

STI]^ULATION 

It  Is  Hereby  Stij)ulate(l  l)y  and  between  counsel 
foi'  the  parties  hereto  that  the  deposition  of  El  don 
E.  Searles,  whose  address  is  3711  North  Proctor, 
Tacoraa,  Washington,  shall  be  taken  at  3:00  o'clock 
p.m.  on  Friday,  July  28,  1950,  at  the  Directors' 
Room  of  the  Puget  Sound  National  Bank  of  Ta- 
coma,  Puget  Sound  Bank  l>uilding,  Tacoma  2, 
Washington,  before  Russell  N.  Anderson,  whose 
address  is  3202  North  19th  Street,  Tacoma,  Wash- 
ington, a  Notary  Public. 

Dated  this  28th  day  of  July,  1950. 

/s/  HENRY  C.  PERKINS, 

Attorney   for   Petitioner. 

/s/  CHARLES  OLIPHANT,  JHP, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Attor- 
ney for  Respondent. 


[Title  of  Tax  Court  and  Cause.] 

DEPOSITION  OF  ELDON  E.  SEARLES 

To  the  Tax  Court  of  the  United  States: 

I,  Russell  N.  Anderson,  the  person  named  in  the 
foregoing  stipulation  to  take  deposition,  hereby 
certify : 

1.  That  I  proceeded,  on  the  28th  day  of  July, 
A.D.  1950,  at  the  Directors'  Room  of  the  Puget 
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Sound  National  Bank  of  Tacoma,  Puget  Sound 
Bank  Building,  in  the  City  of  Tacoma,  State  of 
Washington,  at  3:00  o'clock  p.m.,  under  the  said 
Stipulation  and  in  the  presence  of  Henry  C.  Per- 
kins and  John  D.  Picco,  the  counsel  for  the  re- 
spective parties,  to  take  the  following  deposition, 
viz.: 

Eldon  E.  Searles,  a  witness  produced  on  behalf 
of  the  Petitioner. 

2.  That  said  witness  was  examined  under  oath 
at  such  time  and  place,  and  that  the  testimony  of 
the  witness  was  taken  stenographically  and  reduced 
to  typewriting  by  me  or  under  my  direction. 

3.  That  after  the  testimony  of  the  witness  had 
been  reduced  to  writing  the  transcript  of  the  tes- 
timony was  read  and  signed  by  the  witness  in  my 
presence,  and  that  the  witness  acknowledged  before 
me  that  his  testimony  was  in  all  respects  truly  and 
correctly  transcribed. 

4.  That  after  the  signing  of  the  deposition  in 
my  presence,  no  alterations  or  changes  were  made 
therein. 

5.  That  I  have  no  office  connection  or  [1*]  busi- 
ness employment  with  the  petitioner  or  his  attorney. 

/s/  RUSSELL  N.  ANDERSON, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Tacoma.  [2] 


*Page  numbering  appearing  at  foot  of  page  of  original  Reporter's 
Transcript  of  Record. 
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ELDON  E.  SEARLES 
produced  as  a  witness  on  behalf  of  the  Petitioner, 
after  being  first   duly   sworn,   was   examined   and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Perkins: 

Q.     Your  name  is  Eldon  E.  Searles? 

A.    That  is  correct. 

Q.  You  are  a  vice-president  of  the  Puget  Sound 
National  Bank  of  Tacoma?  A.    Yes,  sir. 

Q.    Did  you  hold  that  office  in  '42  and  '43? 

A.     I  did. 

Q.     How  long  have  you  held  that  office? 

A.     Since  1933. 

Q.     How  long  have  you  been  engaged  in  banking  ? 

A.     Since  1907. 

Q.  In  what  branch  of  banking  have  you  spent 
all  or  most  of  your  time? 

A.     Most  of  the  time  in  commercial  loans. 

Q.  Commercial  loans.  During  the  1940 's,  did 
you  handle  financing  for  Shaffer  Terminals? 

A.     I  did. 

Q.     And  also  for  Equipment  Associates? 

A.     I  did.  [3] 

Q.  You  are  familiar  then  with  the  loans  that 
were  made  to  the  Shaffer  Terminals? 

A.     I  am. 

Q.  AYill  you  just  describe  briefly  the  type  of 
loans  they  were? 
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A.  The  Shaffer  Terminals  at  that  time  and 
shortly  prior  thereto  borrowed  from  us  against  the 
cash  value  of  life  insurance  policies  that  they  had, 
and  occasionally  a  very  short  term  30-day  or  60-day 
loan,  supposedly  against — ^you  might  say  accounts 
receivable,  or  accounts  receivable  coming  in. 

Q.  That  was  the  only  type,  was  principally  a 
loan  against  accounts  receivable  and  in  some  cases 
backed  up  by  some  life  insurance. 

A.     That's  right. 

Q.    Whose  was  that,  do  you  know  ? 

A.  As  I  recall,  it  was  on  the  life  of  both  Mr. 
Kennell  and  Mr.  Stocking. 

Q.  Now,  are  you  familiar  with  the  loans  that 
were  made  to  Equipment  Associates,  the  partner- 
ship 1  A.     Yes. 

Q.  Am  I  right  that  there  was  a  loan  made  to 
the  partners,  individually,  for  the  purpose  of  con- 
tribution to  the  partnership? 

A.     That's  right.  [4] 

Q.  Then  was  there  a  second  loan  to  the  part- 
nership, secured  by  a  chattel  mortgage? 

A.     At  a  later  date. 

Q.  Yes,  at  a  later  date.  That  was  the  third 
one,  wasn't  it? 

A.  Yes,  as  I  recall  there  were  two  chattel  mort- 
gages. 

Q.  Now,  are  you  familiar  with  the  type  of  prop- 
erty that  was  acquired? 

A.  Well,  they  called  them  lift  trucks,  or  cleat 
trucks,  or  something. 
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Q.  I  see.  Considering  the  loans  that  were  made 
to  the  partnership  for  equipment,  what  qualifica- 
tions would  a  corporation  have  to  acquire  to  qualify 
for  that  type  of  loan  at  your  bank? 

A.     For  equipment  ? 

Q.  Yes,  for  equipment,  at  the  time  it  was  actu- 
ally acquired  by  the  partnership. 

A.  Well,  there  are  a  number  of  factors  enter 
into  a  deal  like  that.  It  depends  on  what  sort  of 
record  the  corporation  has  had 

Q.     Yes. 

A.    and   whether   or   not   they   are   making 

profits,  just  so  the  profits  are  enough  probably  to 
service  the  loan  properly. 

Q.    Yes. 

A.  And  also  take  care  of  their  other  [5]  bor- 
rowings. 

Q.  And  further  than  that,  their  ability  to  repay 
the  loan  1  A.     Oh,  yes. 

Q.  Did  Shaffer  Terminals,  the  corporation,  have 
those  qualifications  during  the  spring  and  summer 
of  1943? 

A.  Oh,  I  would  say  not  to  buy  very  much  and 
on  a  certain  element  of  time  basis. 

Q.  On  a  certain  element  of  time  basis.  What 
do  you  mean  by  **time  basis'"? 

A.  Well,  a  year,  or  a  year  and  a  half,  or  two 
years  ? 

Q.  Did  Sam  Stocking  or  Kem  Kennell,  repre- 
senting  Shaffer   Terminals,   discuss   vsdth   you   the 
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method  of  financing  equipment  which  they  needed 

at  Shaffer  Terminals'? 

A.  Well,  they  talked  in  a  sort  of  informal  way 
they  were  going  to  need  some  of  this  equipment, 
or  thought  they  ought  to  buy  some  because  they 
were  renting  from  the  government 

Q.     Yes. 

A.    and  the  danger  of  having  that  cut  off, 

and  discussed  it  in  an  informal  way  that  they  ought 
to  buy  some 

Q.     Yes. 

A.     and  discouraged  them  so   far  as   their 

buying,  and  wanted  to  work  it  out  some  other  way. 

Q.  Now,  you  discouraged  the  borrowing  by  the 
corporation. 

A.  Yes.  Well,  I  don't  know  that  we  just  turned 
them  down,  but  we  certainly  weren't  favorable 
to  it.  [6] 

Q.  Well,  no  actual  application  ever  came  to 
change  that A.     Not  to  my  knowledge. 

Q.  Now,  will  you  explain  the  financial  picture 
of  Shaffer  Terminals  during  the  spring  and  sum- 
mer of  1943? 

A.  Well,  we  have  a  statement  from  them  in  the 
files  here,  in  the  early  part  of  '43  I  think  it  was. 
That  was  after  the  war  was  under  way  in  '43 — the 
early  part  of  '43,  and  as  usual,  they  only  gave  us 
a  balance  sheet.  They  never  gave  me  the  profit  and 
loss  operating  figures.  They  never  did  except  just 
in  a  rough  way,  but  they  never  gave  me  anything 
but  a  balance  sheet,  and  I  see  one  here  May  31, 
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1943.    What  date  we  got  it  I  don't  know.    It  was 
probably  shortly  afterwards,  and  that  was  just  a 
balance  sheet. 

Q.    Yes. 

A.  Now,  in  setting  up  the  balance  sheet  they 
did  as  they  always  have  done,  they  never  added  in 
their  income  tax  statement — I  mean  income  tax  lia- 
bility, and  I  see  they  didn't  here.  In  fact,  Mr. 
Ogden — I  can  recognize  his  little  memo  down  here 
at  the  bottom,  it  says  subject  to  deduction  about 
twenty-five  thousand  income  tax  not  yet  paid  for 
in  1942.  I  mean,  whether  that  was  right,  that  was 
his  memo. 

Q.    Yes. 

A.  That  is  all  I  have  to  go  on ;  so  when  you  add 
the  income  tax  liability,  in  our  opinion,  their  cur- 
rent picture  is  [7]  entirely  too  thin.  I  believe  you 
would  call  it,  for  a  borrowing  on  a  time  basis. 

Q.  Are  you  familiar  with  the  financial  history 
of  the  company  back  of  '43  ? 

A.  Well,  yes,  we  had  loans  back  of  '43,  and  then 
in  the  '30s,  some,  and  they  would  occasionally  bor- 
row on  these  little  life  insurance  policies,  five  thou- 
sand, and  occasionally  they  would  borrow  some- 
thing else  for  30  days  or  so,  on  some  particular 
bunch  of  business  that  they  had,  what  we  call  short 
term  30-day,  60-day  renewals,  but  the  company 
never  had  a  very  good  record,  and  we  naturally 
just  dodged  anything  we  could,  to  a  certain  extent 
at  least,  because  we  would  just  be  getting  a  little 
involved  with  them  if  we  went  too  far,  we  felt,  so 
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we  watched  it  carefully.  They  were  inclined  to  be 
a  little  more  optimistic  in  their  opinion  than  we 
thought  they  ought  to  be  on  the  future,  and  their 
earnings  were  never  very  good.  I  see  here  in  my 
record  that  they  didn't  give  us  a  statement  between 
December  of  '38  and  September  of  '41,  for  instance. 
In  December  of  '38  they  had  a  net  worth  after  tak- 
ing the  debts  off  of  about  eleven  thousand,  some- 
thing, and  they  owed  fifteen  thousand  six  fifty-six 
fifty-five;  and  fifteen  thousand  nine  ninety-six  to 
pay  it  with. 

Q.  At  that  time  did  the  income  tax  and  further 
excess  profits  tax  situation  affect  you?  [8] 

A.  No,  not  at  that  time.  Then  three  years  later 
we  got  this  report — a  little  better  improvement,  but 
still  the  very  thin  working  capital  position  that  it 
always  had. 

Now,  maybe  I  should  mention  this.  Mr.  Shaffer, 
you  will  remember,  was  an  officer  of  the  bank,  and 
a  very  fine  fellow  but  an  exceedingly  optimistic 
sort  of  an  individual,  and  always  effervescing  over 
a  thing,  and  it  made  it  a  little  difficult  for  us  to 
handle  the  situation  and  not  hurt  his  feelings  be- 
cause we  thought  a  lot  of  him,  but  at  the  same  time 
we  had  to  always  be  careful  about  any  commitment 
we  made.  Now^,  that  was  during  up  to,  I  will  say, 
1940  or  '41,  along  in  there — I  don't  know  what  time, 
but  that  was  the  general  attitude.  We  had  to  be 
careful  because  they  hadn't  had  a  very  good 
showing. 

Q.     May  I  ask  a  question?   I  don't  know  as  you 
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understood  it.    When  you  were  considering  in  1943 
a  loan  to  a  corporation  does  the  income  tax  bracket 
that  the  corporation  was  in  at  that  time  affect  you  ? 

A.     Well,  I  will  say  it  does. 

Q.     AVcll,  1  tlioii^lit  you  tiiisuiidcrstood  me. 

A.  Oh,  I  will  say  it  does.  For  instance,  prior  to 
1943  year,  I  think  this  comment  about  income  tax 
due  here,  Mr.  Oudcii  made  a  memo  tlK^rc,  and  oui- 
own  officers'  comments  here  rcCer  time  and  a,i;aiii 
to  the  fact  that  the  statements  never  included  that, 
and  we  always  have  to  give  consideration  [9]  if 
there  is  forty  thousand  or  fifty-five  thousand,  and 
so  forth. 

Q.  Did  you  know  wliat  tax  hraclcct  tlicy  were 
in  at  that  time? 

A.  Yes,  we  knew  that  they  were  high.  They 
would  have  to  be.  They  had  such  a  low — a  small 
investment  base.  That  was  one  of  the  very  bad 
features. 

Q.  Yes.  Now,  did  the  possibility  that  the  cor- 
poration might  be  subject  to  renegotiation  affect 
you  in  loaning  to  the  corporation  in  '43 — for  that 
period  ? 

A.  I  couldn't  say  positively  that  that  did  at  that 
time,  because  we  always  with  all  companies  of  that 
character  had  that  in  mind  and  discussed  it  time 
and  again  about  the  negotiations.  We  were  always 
afraid  of  renegotiation.  Now,  no  doubt  we  consid- 
ered that  factor,  but  later. 

Q.  Would  you  in  1943  at  the  time  you  loaned 
the  partners  of  Equipment  Associates  and  Equip- 
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ment  Associates'  partnership,  have  loaned  the  same 
amount  for  the  same  purpose  and  same  business 
of  the  Sha:ffer  Terminals,  had  they  requested  it? 

A.  Now,  we  didn't  loan  Equipment  Associates 
then. 

Q.     I  said  to  the  partners.  A.     Oh. 

Q.  In  other  words,  those  loans  that  you  made  to 
the  partners  of  Equipment  Associates  and  loans 
to  the  partnership,  would  you  have  made  those 
loans  for  the  same  purpose  and  on  the  same  busi- 
ness to  Shaffer  Terminals  had  they  [10]  re- 
quested it  ? 

A.  No,  I  don't  think  we  would  because  they 
were  not  entitled  to  it.  They  were  borrowing  all  on 
these — against  government  accounts  and  so  foi-th 
and  the  war  may  be  over  at  any  time. 

Q.  Did  I  understand  you  to  say  that  the  loans 
you  were  making  to  the  Shaffer  Terminals  were 
perhaps  stretching  a  point? 

A.    Well,  definitely  more  than  any  stretching. 

Q.  In  other  words,  they  were  overextended 
already.  A.     They  were,  I  knew  that. 

Q.  Now,  the  loans  made  to  the  partners  and  to 
the  partnership  were  secured  to  some  extent? 

A.  Yes.  Mr.  Shaffer's — we  loaned  Mr.  Shaffer 
twenty-five  hundred,  secured  by  government  bonds. 

Q.     How  about  Mr.  Kennell  ? 

A.  Mr.  Kennell 's  was  based  on  his  statement. 
We  have  his  statement  here.  Mr.  Kennell's  was 
on  the  strength  of  his  own  statement  and  the  con- 
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fidencc  we  had  in  him,  of  course,  over  a  period  of 

years  that  we  dealt  with  him. 

Q.  Did  he  have  a  personal  net  worth  of  some 
sort? 

A.  He  had  a  personal  net  worth  here  of  only 
about  nine  thousand,  but  twenty-seven  hundred  and 
seventy  of  it  was  in  cash  value  life  insurance  which 
he  was  going  to  put  up,  but  Mr.  Kennell  was  di- 
vorced at  the  time ;  he  had  a  [11]  couple  of  young- 
sters that  were  juniors.  It  involved  changing  the 
beneficiary  because  they  couldn't  sign  with  him, 
so  I  agreed  with  him  if  he  would — we  would  loan 
him — he  only  borrowed  twenty-one  hundred ;  he  had 
enough  cash  to  take  care  of  the  rest — if  he  could 
not  pay  back  the  loan  over  a  short  period  of  time 
satisfactorily  that  he  would  assign  his  life  insurance. 

Mr.  Sto<3king's  loan  was  twenty-five  hundred  and 
was  based  on  his  own  statement  which  he  gave  us 
at  that  time,  October,  eighteen  thousand  nine  hun- 
dred and  thirty  net  worth,  owing  some  on  his  home 
and  some  on  Shaffer  Terminals,  and  his  was  based 
just  on  his  own — on  his  salary,  and  we  felt  on  the 
basis  of  salary  he  w^as  entitled  to  a  loan. 

Q.  I  believe  you  said  you  discussed  informally 
with  Mr.  Stocking  the  method  of  financing  the 
acquisition  of  this  equipment. 

A.  I  don't  know  as  I  said  ''the  method,"  no. 
He  told  us  that  he  wanted  to — that  they  were  going 
to  buy — that  they  ought  to  buy  them  to  play  safe, 
and  as  a  matter  of  how  to  finance 

Q.     How  to  finance?  A.     Yes. 
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Q.  Did  you  suggest  a  method  that  they  finance 
it  on? 

A.  I  couldn't  say  that  I  suggested  that  they  buy 
it  personally.  [12]  I  don't  remember  that  I  said 
anything  about  him  borrowing  personally,  but  I 
certainly  discouraged  them  from  borrowing  for  the 
company,  because  the  company  did  not — we  felt 
should  not  go  into  any  deal  to  buy  equipment. 

Q.  To  just  make  it  definite,  in  your  opinion 
Shaffer  Terminals  couldn't  have  qualified  at  that 
time? 

A.     Not  properly  according  to  our  policy,  no. 

Mr.  Perkins :     That  is  all. 

Cross-Examination 
By  Mr.  Picco: 

Q.  Now,  Mr.  Searles,  what  was  your  official  po- 
sition at  the  bank  in  September  and  October  of 
1943,  at  the  time  these  discussions  with  Mr.  Stock- 
ing and  Mr.  Kennell  ?  A.    Vice-president. 

Q.  Did  you  also  talk  with  Mr.  Shaffer  at  that 
time? 

A.  I  don't  recall  ever  talking  with  him,  other 
than  the  fact  that  when  he  wanted  to  borrow  this, 
Mr.  Shaffer  was  very  careful  about  mixing  in  his 
affairs — his  own  affairs.  Further  than  that,  Mr. 
Shaffer  was  ill  at  the  time  at  home  or  probably 
in  the  hospital.  He  died  shortly  after  that. 

Q.  You  didn't  discuss  anything  with  Mr.  Hop- 
kins? A.     No,  never. 
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Q.  Did  you  do  business  with  these  people  in 
your  official  [13]  capacity  as  a  representative  of  the 
bank?  A.     I  did. 

Q.    You  didn't  necessarily  do  it  as  a  friend? 

A.     No. 

Q.  Well,  tell  me,  did  Shaffer  Terminals  request 
a  loan  of  $9500.00  in  September  and  October  of 
1943? 

A.  Not  that  I  know  of.  Not  formally.  A  lot  of 
those  things  we  discuss  informally.  It  is  done  time 
and  again. 

Q.  In  other  words,  at  that  time  you  had  no  ap- 
plication for  a  loan  from  Shaffer  Terminals? 

A.  We  had  no  application,  I  am  sure.  The  file 
doesn't  reveal  that  we  had  an  actual  application. 

Q.  Did  you  advise  Mr.  Stocking  and  Mr.  Kennell 
to  form  a  partnership  at  that  time? 

A.     I  did  not. 

Q.  You  did  recommend  a  loan  at  that  time  to 
Mr.  Stocking  and  Mr.  Kennell? 

A.     And  Mr.  Shaffer. 

Q.  And  Mr.  Shaffer,  a  twenty-five  hundred  dol- 
lar loan?  A.     They  asked  for  it. 

Q.     That's  right,  and  you  recommended  the  loaji? 

A.     Sure.  I  made  the  loans. 

Q.  As  a  matter  of  fact,  you  did  not  say  then  nor 
do  you  say  now,  that  you  would  refuse  to  recom- 
mend a  loan  of  nearly  $9500.00  to  Shaffer  Termi- 
nals in  September  and  October,  [14]  1943? 

A.     I  would  not  have  re<'ommended  it.    It  might 
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have   gone   through    but    I   wouldn't   have   recom- 
mended it. 

Q.  You  were  aware,  were  you  not,  that  the 
$2500.00  loans  to  the  individuals — that  is,  Mr.  Stock- 
ing and  Mr.  Kennell — were  for  the  purpose  of 
financing  the  purchase  of  this  equipment  which 
would  be  used  by  Shaffer  Terminals '? 

A.  They  were  forming  a  partnership  and  they 
wanted  that  much  to  go  in.  Now,  what  they  were 
buying  exactly  at  that  time  I  don't  recall.  I  think 
probably  the  files  probably  tells  us — it  probably 
mentions  it.   I'd  have  to  look  and  see. 

Q.  I  assume  you  people  definitely  want  to  know 
what  the  loan  is  going  to  be  used  for,  don't  you? 

A.  Oh,  yes,  of  course.  Yes,  here  is  Mr.  Stock- 
ing's statement,  account  of  the  interest  in  partner- 
ship of  Equipment  Associates.  Mr.  Stocking  and 
Mr.  Shaffer  and  Mr.  Kennell,  to  form  a  partner- 
ship; style  of  business  is  associates,  and  each  of 
which  is  to  own  a  one-fourth  interest,  and  they  are 
putting  up  $2500.00  each,  or  a  total  of  $2500.00, 
and  then  below  is  the  new  loan  of  $2500.00.  We 
granted  Mr.  Stocking  an  unsecured  loan  of  $2500.00 
for  90  days  at  five  per  cent.  The  purpose  of  this 
loan  is  to  furnish  funds  required  of  Mr.  Stocking 
to  purchase  this  one  twenty-five  per  cent  interest. 

Q.  The  question  was:  did  you  know  what  the 
purpose  of  this  [15]  loan  was?  Was  the  loan  for 
the  purpose  of  purchasing  this  equipment  that 
would  be  used  by  Shaffer  Terminals? 

A.     Well,  that  does  not  say  anything  about  it. 
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He  is  buying  a  twenty-five  per  cent  interest.   Now, 
I  will  see  what  Mr.  Kennell  says,  and  see  what  he 
says  about  it. 

Q.  Don't  necessarily  read  from  that,  if  you 
please.  Just  read  it  over  and  find  out  what  it  is 
and  then  tell  us,  if  you  please. 

A.  It  does  not  refer  to  the  purpose  of  the  funds 
at  all.    It's  buying  a  twenty-five  per  cent  interest. 

Q.  Is  it  not  a  fact  that  you  would  have  known 
what  was  the  purpose  of  the  loan,  would  you  not? 

A.     Probably  would  have. 

Q.  So  would  you  say  that  you  did  know  the 
purpose  of  the  loan  at  that  time  ? 

A.  I  imagine  I  did  but  I  can't  say  I  did,  be- 
cause I  don 't  know  I  did,  but  I  imagine  that  is  what 
it  was  for. 

Q.  Now,  if  that  is  what  is  was  for,  you  people 
wouldn't  have  been  interested  in  knowing  what  the 
individuals  were  going  to  do  about  how  to  get  this 
money  into  the  corporation  that  you — you  wouldn't 
care  whether  they  formed  a  partnership  and  bought 
the  equipment  themselves,  or  whether  they  directly 
loaned  that  money  to  the  corporation?  That  wasn't 
any  of  your  affair,  as  long  as  they  were  using  it 
for  the  purchase  of  the  equipment  ?  [16] 

A.  I  certainly  would  want  to  know  what  they 
are  using  it  for,  I  mean,  that  they  were  making 
money  out  of  it. 

Q.     That's  right. 

A.     They   were   going  to   form   this   Equipment 
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Associates  partnership  here  and  supposed  to  make 

some  money  on  it,  to  pay  the  loan  back. 

Q.  That  is  correct.  You  knew,  however,  that 
they  were  to  use  this  money  to  purchase  this  equip- 
ment ? 

A.  I  didn't  say  I  knew  they  were  going  to  buy 
equipment.  The  file  doesn't  say  that  we  knew  they 
were  going  to  buy  equipment. 

Q.  If  the  file  doesn't  say  it,  at  least  you  did 
know  what  they  wanted  that  money  for? 

A.     I  assumed  that 

Q.     So  we  know  what  they  use  that  money  for? 

A.    because    we    expected    they    would    get 

enough  money  back,  enough  to  pay  the  equipment 
loan  off. 

Q.  All  my  question  is,  as  far  as  you  are  con- 
cerned, you  wouldn't  have  cared  whether  they 
loaned  that  money  directly  to  the  corporation,  or 
whether  they  formed  a  partnership  to  loan  it  to 
the  corporation?  A.     Yes,  I  would. 

Q.     Why  would  you? 

A.  Because  I  would  want  to  know  how  that 
money  is  coming  back,  and  that  corporation  was 
in  no  condition  to  pay  [17]  money  back  from  profits. 

Q.  Well,  do  you  realize  that  that  partnership 
was  dependent  completely  on  Shaffer  Terminals  for 
whatever  money  it  was  going  to  get  in  this  deal  ? 

A.  Well,  from  a  lease  standpoint  I  suppose  they 
were. 

Q.  Then  you  had  to  get  interested  in  knowing 
just  exactly  what  Shaffer  Terminals  was  going  to 
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do  about  this  thing,  or  at  least  you  had  to  feel 
certain  that  they  would  be  able  to  get  this  money 
from   Shaffer  Terminals   in  order  to  repay  your 
loan  ? 

A.  Well,  no,  the  payment  of  that  loan  from  these 
individuals  was  based  upon  their  personal  respon- 
sibility. We  wouldn't  have  loaned  it  otherwise  than 
that  way. 

Q.  Now,  you  stated  that  you  did  loan  money  to 
Shaffer  Terminals  before  that  time?  A.     Yes. 

Q.  Can  you  tell  us  just  how  much  money  you 
loaned  the  Shaffer  Terminals  before  that  time  ? 

A.  Well,  how  much?  Do  you  mean  in  what  way, 
the  peak  loan,  probably  ? 

Q.  Just  go  over  your  records  and  tell  us  the 
few  times  that  Shaffer  Terminals  borrowed  money, 
how  much  money  was  borrowed  and  what  the  terms 
were.  A.     Prior  to  that  time  ? 

Q.  Prior  to  that  time.  As  I  understand  it  now, 
they  did  not  [18]  apply  for  a  loan  at  this  particular 
time  in  September  and  October  of  1943? 

A.  Informally  they  talked  about  wanting  to  buy 
some  equipment. 

Q.  That  is  the  two  officers,  Stocking  and  Ken- 
nell? 

A.  Stocking  and  Kennell.  Well,  they  had  a  loan 
back  here  in  February  of  ten  thousand,  and  advised 
that  they  needed  some  payments  then  pending  from 
the  government 

Q.     Well,  what  time A.     April. 

Q.     April  of  what  year?  A.     '43. 
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Q.     '43,  and  what  were  the  terms  on  that? 

A.     It  doesn't  say — 30  days,  it  says,  30-day  note. 

Q.    Was  that  note  paid  up  in  the  30  days  ? 

A.  Let  me  see.  It  doesn't  mention  renewal.  We 
don't  write  in  every  item  here,  but  they  borrowed 
an  additional  five  thousand  further  on  in  April. 

Q.     Of  19431  A.     Uh-huh. 

Q.    And  was  that  a  one-month  note,  too*? 

A.     It  doesn't  say — 30  days. 

Q.     Did  they  pay  that  up? 

A.  No,  and  so  as  they  did  not  pay  it  promptly, 
and  we  had  to  renew  it  again.  Note  renewed,  I 
renewed  the  note  again. 

Q.    Was  it  paid  then?  [19] 

A.  No,  in  June  a  loan  to  enable  them  to  carry 
the  government  receivables.  It  reduced  their  loan 
to  ten  thousand.  In  other  words,  it  was  up  and 
down  in  there. 

Q.  You  were,  again  in  1943,  loaning  Shaffer 
Terminals  money  on  those  accounts? 

A.  Well,  we  loaned  them  on  the  accounts  re- 
ceivable just  because  they  had  it  coming. 

Q.     That  is  what  you  were  doing  it  on? 

A.     Yes,  sir. 

Q.     Did  they  borrow  any  money  in  1942? 

A.  Yes,  a  life  insurance  loan — against  the  life 
insurance,  rather.  And  they  borrowed  five  thousand 
in  April  of  '42. 

Q.     What  kind  of  terms  did  you  give  them? 

A.  It  doesn't  say  here.  It  doesn't  show.  We 
didn't  always  put  that  down. 
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Q.  I  take  it  that  these  loans  were  paid.  Other- 
wise you  would  have  that  on  tli(;re?  A.     Yes. 

Q.     Were  there  any  other  loans  in  1942? 

A.  Yes,  twent3^-five  hundred  more  along  in  July. 
It  was  drawn  for  30  days. 

Q.  Look  through  1942  and  see  how  many  loans 
you  did  have,  giving  the  amounts  and  the  terms. 

A.  Well,  you  have  to  understand  that  this  type 
of  a  record  doesn't  always  show  every  five  thousand 
or  twenty-five  [20]  hundred  dollar  loan  is  made  or 
paid,  and  here  is  a  loan  made  in  July  of  five  thou- 
sand for  30  days,  assisting  in  carrying  heavy  re- 
ceivables, and  along  in  October 

Q.     How  much  was  that  loan? 

A.     Five  thousand. 

Q.     That  was  in  '42?  A.     Uh-huh. 

Q.     And  the  terms  ?  A.     30  days. 

Q.     All  right. 

A.  Here  is  another  in  October  of  five  thousand 
which  was  paid  in  December. 

Q.     Are  those  all  the  loans  you  can  find? 

A.     Yes,  that  is  all,  yes. 

Q.  How  about  1941?  Did  you  make  any  loans 
in  1941? 

A.  I  possibly  did.  Now  in  July  I  see  a  $2000.00 
loan  against  the  life  insurance. 

Q.  Did  they  pay  that  up?  What  was  the  terms 
on  that  one? 

A.  Oh,  we  always  draw  it  for  one  year  and  they 
can  pay  it  any  time  they  want  to. 
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Q.  When  did  they  pay  it  up,  can  you  tell  by 
looking  at  that?  A.     Not  necessarily,  no. 

Q.  That  loan  against  insurance  you  can  cash  in 
on  that?  A.     Cash  value.  [21] 

Q.  Usually  loans  against  accounts  receivable  and 
other  securities  you  make  it  for  one  month,  or 
maybe  a  smaller  term? 

A.  Sixty  or  ninety  days.  In  October  of  '41  we 
handled  a  five  thousand  dollar  loan  on  a  30-day 
basis,  while  they  expected  to  retire  it  prior  to  that 
time.  Whether  they  did  or  not  I  don't  know. 

Q.  Well,  from  your  recollection  they  made  these 
payments,  did  they  not?  A.     Yes. 

Q.  Now,  in  view  of  the  fact  that  your  bank  did 
make  these  loans  from  1941  on,  to  Shaffer  Terminal, 
anywhere  from  two  thousand  up  to  ten  thousand 
dollars  on  terms  of  one  month,  would  you  maintain 
your  statement  that  you  would  not  have  recom- 
mended a  loan  in  September  and  October  of  1943, 
for  $9500.00? 

A.    Yes,  on  a  term  basis,  yes. 

Q.    Well,  what  do  you  mean  by  a  "term  basis"? 

A.     Oh,  eighteen  months  or  two  years. 

Q.  Well,  you  were  not  sure  whether  they  would 
last  for  eighteen  months  or  two  years,  were  you? 

A.  Well,  I  don't  know,  but  normally  that  is 
about  what  they  generally  run. 

Q.  In  other  words,  when  you  made  the  statement 
that  you  would  not  recommend  the  loan  to  Shaffer 
Terminals,  you  meant  [22]  a  loan  on  a  basis  of  re- 
payment within  eighteen  months  or  two  years? 
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A.     Oh,  no,  I  believe  it  could  be  12  months. 

Q.     That  is  right. 

However,  as  far  as  these  three  months'  loans  are 
concerned,  would  you  change  your  mind  as  to 
whether  you  would  recommend  a  loan  to  Shaffer 
Terminals  in  September  and  October  of  1943? 

A.     For  these  type  of  loans'? 

Q.     That  is  right. 

A.  No,  we  made  them  but  we  didn't  like  to  make 
them,  I  will  be  frank  with  you  on  that. 

Q.  Your  answer  is  that  you  would  recommend, 
then?  A.     Well,  under  the  circumstances,  yes. 

Q.  Now,  the  type  of  temis  you  gave  to  Mr.  Ken- 
nell  and  Mr.  Stocking  were  small  term  loans,  were 
they  not,  of  three  months  ? 

A.  Oh,  well,  we  never  expect  them  to  pay  it  back 
in  three  months. 

Q.     Well,  I  mean  that  they  were? 

A.    Well,  that  is  the  way  we  draw  them. 

Q.     You  draw  them  for  three  months. 

A.     Yes,  that  is  correct. 

Q.  So  when  you  said  you  discouraged  borrowing 
by  Shaffer  Terminals  when  you  were  discussing 
this  matter  with  [23]  Mr.  Stocking,  you  meant  bor- 
rowing on  a  basis  of  eighteen  months  or  one  year? 

A.    That  is  right. 

Q.  And  when  you  said  Shaffer  Terminals  was 
not  qualified  to  borrow,  say  $9500.00  in  September 
of  1943,  you  meant  borrowing  upon  a  long  term? 

A.  That  would  be  my  opinion  on  it,  that  is 
correct. 
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Q.  Do  I  understand,  to  repeat  again,  as  far  as 
borrowing — as  far  as  this  partnership  is  concerned, 
you  gave  no  advice  one  way  or  another  on  that,  you 
weren't  interested  in  that,  whether  they  operated 
the  business  by  the  partnership  or  by  any  other 
form  of  structure.  You  were  interested  in  the  se- 
curity of  the  loan  and  how  they  would  pay  it  back? 

A.  That  is  the  personal — you  are  speaking  of 
personal  loans,  that  is  right. 

Q.  Now,  did  you  deal  exclusively  with  Mr. — 
you  dealt  exclusively  with  Mr.  Stocking  and  Mr. 
Kennell  and  Mr.  Shaffer  on  these  partnership  loans  ? 

A.     That  is  right. 

Q.  Who  was  the  most  active  member  of  Shaffer 
Terminals  at  that  time?   That  is,  if  you  know. 

A.  Oh,  I  don't  know  whether  Mr.  Stocking  or 
Mr.  Kennell  was.  Mr.  Shaffer,  of  course,  was  ill. 

Q.     Was  he  ill  at  that  time?  [24] 

A.     Yes,  he  died  shortly  afterwards. 

Q.  Do  you  know  whether  he  had  been  active  at 
one  time?  A.     Oh,  yes,  very. 

Q.     Would  you  say  he  was  active  at  all  of  1943? 

A.  No,  just  in  a  supervisory  way — or  in  an  ad- 
visory capacity. 

Q.  If  you  know,  when  was  it  that  his  health 
began  to  affect  his  activity  with  Shaffer  Terminals  ? 

A.  He  came  in  the  bank  about  1937,  I  guess.  Of 
course,  he  gave  up  most  of  his  time  to  that  from 
'37  on  for  six  years,  there,  but  he  was  always  in 
touch  with  the  affairs  of  the  company,  I  think, 
pretty  well. 
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Q.  Now,  you  did  know,  I  take  it  then,  the  finan- 
cial position  of  Shaffer  Terminals  at  all  times  dur- 
ing the  war  years,  and  especially  in  September  and 
October  of  1943? 

A.  They  gave  us  a  statement  periodically,  such 
as  it  was,  a  balance  sheet.  No  profit  and  loss  state- 
ment. 

Q.  Of  course,  you  could  have  gotten  a  profit  and 
loss  statement  if  you  had  asked  for  it  ? 

A.  No,  they  never  wanted  to  give  it — I  mean,  we 
never  insisted  on  it. 

Q.     You  never  insisted  on  it? 

A.     We  never  insisted  on  it. 

Q.  I  want  you  to  look  at  Exhibit  5  which  is  an 
exhibit  which  we  have  attached  to  a  stipulation  of 
facts  in  this  case.  That  is  an  agreed  statement  as 
to  the  working  capital  [25]  position.  The  second 
column  tells  you  what  their  working  capital  position 
was  in  September  and  October  you  might  say — it 
is  dated  September  30,  1943.  The  bank  balance  at 
that  time  was  over  $28,000,  as  you  can  see,  and 
their  accounts  receivable,  as  you  know,  were  ac- 
counts owing  by  the  government  and  by 

A.     That  is  right. 

Q.  Is  over  $134,000.00.  They  had  some  notes 
payable  and  some  accounts  payable,  but  they  are 
approximately  $72,000.00.  Now,  with  that  in  mind, 
and  in  view  of  what  you  do  know  about  this  cor- 
poration all  throughout  there,  you  wouldn't  say 
they  were  bankrupt  at  that  time  at  all  ? 

A.     No,  they  were  not,  but  there  was  another  lia- 
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bility  in  there  during  the  war  years,  believe  me,  we 
watched  closely,  and  that  is  your  tax  liability.    It 
doesn't  show  there. 

Q.     That  is  correct. 

A.  And  we  never  knew  what  it  was  or  exactly 
how  much  it  was.  We  had  no  way  of  determining 
exactly,  only  just  by  their  verbal  statement. 

Q.  Of  course,  you  understand  on  a  short  term 
loan  of  one  month  or  three 

A.     That's  right 

Q.  You  weren't  interested  in  their  tax  load  at 
the  end  of  the  year? 

A.     That  is  the  reason  we  make  those  loans.  [26] 

Q.  From  that  working  capital  position  you 
wouldn't  say  at  that  time  that  they  were  in  any 
financial  difficulties,  would  you?  That  is,  Shaffer 
Terminals. 

A.  No,  I  wouldn't  say  they  were  in  difficulties, 
but  you  add  your  tax  liability  on  there  which  we 
certainly  always  do.  They  found  it  to  be  a  very 
real  liability  in  a  lot  of  cases  when  they  finally 
woke  up. 

Q.  Did  you  know  what  the  liability  was  in  that 
corporation  ? 

A.  They  told  me  exactly  what  it  was.  I  think  I 
have  got  some  comment  on  that.  That's  the  end  of 
their  fiscal  year. 

Q.  From  the  standpoint  of  short  term  loans, 
however,  would  you  say  that  they  were  in  any 
financial  difficulties,  I  mean,  from  the  standpoint 
of  what  you  are  looking  at? 
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A.  Well,  no,  I  wouldn't  say  they  were  in  any 
difficulties,  but  we  never  looked  upon  it  with  a  ^eat 
deal  of  favor,  I'll  say  that.  I  have  got  comments 
in  here  that  refer  to  that. 

Q.  But  you  are  satisfied  that  their  cash  position 
was  as  stated  there  to  be,  and  the  accounts  receiv- 
able were  over  $134,000.00? 

A.  If  we  didn't  have  confidence  in  those  indi- 
viduals that  we  did,  that  they  were  morally  right, 
we  never  would  have  gone  this  way  with  them. 
Just  never. 

Q.  I  mean  on  accounts  receivable  from  these 
various  elements  of  over  $134,000.00  on  that  alone, 
if  you  didn't  have  [27]  your  cash  position  as  strong 
as  it  appeared  to  be,  twenty-eight  thousand,  you 
were  perfectly  confident  that  you  would  get  a  hun- 
dred per  cent  back  on  these  government  accounts 
or  you  wouldn't  have  made  the  loan  on  them? 

A.  We  wouldn't  have  made  the  loan,  unless  we 
thought  they  would  pay,  yes. 

Q.  I  want  to  ask  you  one  other  question  here. 
Say  in  September  and  October,  1943,  with  that  Ex- 
hibit 5  before  you,  would  you  say  there  w^as  any 
occasion  at  all  for  Shaffer  Terminals  to  borrow 
$9500.00?  A.     September  of  '43? 

Q.     That's  right. 

A.  Well,  I  don't  know  w^hat  they  had  to  pay 
out  there.  They  probably  had  a  note  coming  due 
for  one  thing,  and  another  thing  is  the  accounts 
payable  at  thirty-seven  thousand,  and  a  Social  Se- 
curity Tax  for  thirteen  thousand.   That's  fifty  thou- 
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sand  alone.    Twenty-eight  thousand,  they  won't  go 

very  far  on  that. 

Q.  But  you  have  got  twenty-eight  thousand  dol- 
lars in  cash.  You  have  got  over  a  hundred  and 
thirty-four  thousand  in  accounts  receivable. 

A.    Yes. 

Q.  They  might  have  been  squeezed  for  cash  at 
that  particular  time,  so  there  might  have  been  an 
occasion  for  borrowing  at  that  time,  as  far  as  Shaf- 
fer Terminals  is  concerned,  [28]  is  that  correct? 

A.  To  them,  their  receivables  came  awfully  slow. 
I'll  say  Uncle  Sam  paid  awful  slow. 

Q.  But  they  did  pay  every  dime  as  far  as  I  can 
tell  from  that,  did  they  not  ? 

A.    As  far  as  I  know. 

Q.  Now,  assuming  that  there  was  a  need  to 
borrow  this  money  on  this  particular  date,  what 
difficulties  could  you  have  visualized  at  that  time 
that  could  have  been  encountered  by  Shaffer  Ter- 
minals as  far  as  getting  a  loan  of  $9500.00  from 
your  bank  on  the  same  terms  that  you  gave  the 
individuals,  three  months? 

A.  Oh,  we  wouldn't  have  loaned  it  to  them  for 
three  months.  It  is  foolish  to  talk  about  three 
months.  They  wouldn't  pay  it  back  in  three  months 
if  it  was  going  to  be  for  equipment.  But  the  indi- 
vidual, you  loan  an  individual  entirely  on  a  basis 
that  you  don't  expect  to  get  it  back  in  three  months. 

Q.  You  did  loan  to  these  individuals  on  a  three- 
month  basis,  did  you  not? 

A.     We  draw  the  notes  that  way. 
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Q.  And  you  had  loaned  Shaffer  Terminals  all 
throughout  the  year  before  and  for  the  last  two  oi- 
three  years  $10,000.00  and  $5,000.00,  and  $2,000.00 
and  another  $5,000.00  and  a  few  other  loans  all  on 
the  basis  of  one  month  and  if  they  [29]  needed  a 
renewal  once  or  twice  you  gave  it  to  them.  Now, 
on  that  basis — I  think  we  did  cover  this  ground 
and  I  don't  want  to  keep  harping  on  this,  but  on 
that  basis  you  would  have  at  that  particular  time 
recommended  a  loan  and  they  probably  would  have 
gotten  the  loan  if  they  had  applied? 

A.     On  an  equipment  basis? 

Q.     On  a  short  time  loan  for 

A.  I  would  not  recommend  it,  I  know^  that.  Now, 
that  might  have  happened 

Q.  I  understood  you  to  mean  not  too  long  ago — 
about  five  minutes  ago  that  you  would  have  rec- 
ommended a  loan  or  a  short  term  loan  up  to 
$9500.00. 

A.  No,  certainly  not  to  buy  equipment.  The 
equipment  isn't  going  to  pay  back  a  loan,  but  Uncle 
Sam's  $10,000.00  coming  to  them  would  pay  back 
a  loan.  That  comes  in  as  cash.  The  equipment 
doesn't  come  back  as  cash. 

Q.  Do  you  mean  to  tell  me  and  tell  any  reason- 
able person  that  you  wouldn't  have  loaned  $9500.00 
on  the  face  of  that  working  capital  position,  re- 
gardless of  what  that  money  was  applied  for,  T 
mean  whether  it  was  applied  for  equipment  or  any 
other  normal  purpose  of  the  corporation.  Your 
only  qualification,  would  it  not,  be  that  it  was  one 
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month.  You  are  interested  in  whether  he  could  pay 

up  in  one  month  or  two  months,  is  that  correct  ?  [30] 

A.  No,  I  wasn't  interested  whether  they  could 
pay  up  in  one  month  or  two  months,  fully,  except  on 
their  loans  of  forty  or  forty-five  thousand  dollars 
they  show  they  are  borrowing  here.  But  if  they 
are  borrowing  to  provide  equipment,  then  I'm  going 
to  get  back  a  ten  thousand  dollar  check  at  the  end 
of  30  days  for  equipment  to  pay  the  loan;  but  if 
Uncle  Sam  owes  them  ten  thousand  dollars,  they 
must  get  the  check  in  to  pay  the  other  loans. 

Q.     That's  correct. 

A.     Well,  that  is  two  different  things. 

Q.  Well,  isn't  that — you  loan  that  money  to  the 
three  individuals  on  the  same  property,  and  you 
put  it  on  a  three-months'  basis.  Now  you  say  yet 
you  renewed  that?  A.     Sure. 

Q.  But  you  didn't  have  to  renew  it  at  the  end 
of  three  months  ? 

A.  We  do  that  with  individuals  right  along.  A 
man  making  a  thousand  dollars  a  month  like  Stock- 
ing was,  he  is  certainly  good  for  a  twenty-five  hun- 
dred dollar  loan,  and  can  pay  it  back  over  a  period 
of  time.   It  is  done  all  the  time  with  individuals. 

Q.  Do  you  know  where  Stocking  was  getting  his 
money?  A.     His  salary? 

Q.  That  is  his  salary  from  the  Terminals.  The 
fact  that  paying  you  back  on  those  individual  loans 
was  dependent  on  just  how  successful  they  were 
with  the  operation  of  [31]  Shaffer  Terminals. 

A.     To    a    certain    extent    yes,    but    he    had    an 
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eighteen  thousand  dollar  net  worth.    He  had  other 
sources  of  funds.    He  owned  part  of  the  Terminal 
AVarehouse  for  instance,  something  the  Shaffer  Ter- 
minals had  nothing  to  do  with. 

Q.  So  you  don't  think  that  any  bank  would  have 
loaned  a  mere  $9500.00  to  Shaffer  Terminals  on  a 
three  months'  note  basis'? 

A.     I  don't  know  that. 

Q.     in   September  and   October  of   1943,   in 

view  of  that  working  capital  position? 

A.  I  would  have  to  qualify  the  working  capital 
position,  because  that  is  not  a  working  capital  posi- 
tion. You  have  got  probably  fifty  thousand  more 
income  tax  that  is  not  revealed  there. 

Q.  You  just  got  through  telling  me  that  on  a 
short  term  loan  you  are  not  interested  in  the  tax 
loan  which  might  have  to  be  carried  by  the  ap- 
plicant for  a  loan.  Do  you  know,  ]\Ir.  Searles,  that 
it  cost  Shaffer  Terminals  over  $77,000.00  in  rental 
payments  during  1943,  1944  and  1945,  for  using  the 
equij)ment  which  cost  these  particular  officers  doing 
business  as  Equipment  Associates,  approximately 
$30,000.00?  A.     No. 

Q.  I  want  you  to  examine  Exhibit  3  which  is  a 
list  of  the  rentals.  Look  at  the — I  think  it  is  the 
second  column,  [32]  rental  paid  to  Equipment  As- 
sociates. 

You  will  note  there  that  the  corporation  was  pay- 
ing out  anywheres  from  eighteen  hundred  to  fifty - 
five  hundred  dollars  each  month,  api)roximately,  in 
1943  and  1944,  for  the  use  of  equipment.   Would  you 
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say  that  any  corporation  which  could  pay  that  kind 
of  money  out  every  month  was  not  qualified  for  a 
ten  thousand  dollar  loan  in  October  and  September 
of  1943? 

A.  You  are  talking  about  '43  and  referring  to 
what  happened  afterwards.  We  didn't  know  what 
would  happen  afterwards.  I  didn't  know  what  was 
going  to  happen  after  '43.  We  were  dealing  in  '43, 
when  we  made  our  loans. 

Q.     Sure. 

A.  Things  went  along  and  it  worked  out  appar- 
ently all  right. 

Q.  You  knew  that  they  would  have  to  pay  a 
rental  for  that  equipment? 

A.     A  rental,  sure. 

Q.  You  knew  that  these  individuals,  Mr.  Stock- 
ing, Mr.  Shaffer,  Mr.  Kennell  and  Mr.  Hopkins 
were  depending  on  rental  payments  for  the  solvency 
of  the  partnership  which  they  had  formed? 

A.  We  weren't  depending  on  that  because  they 
had  plenty  of  assets  as  far  as  we  were  concerned  to 
our  loans. 

Q.  But  you  did  know  that  that  was  where  they 
were  going  to  get  their  money,  from  the  rental  pay- 
ments, so  far  as  this  [33]  business  was  concerned  ? 

A.  I  assumed  they  were,  but  we  weren't  worry- 
ing about  them.  They  had  plenty  of  assets  besides. 

Q.  I  want  to  ask  you  another  question.  Isn't  this 
true  that  it  would  have  been  cheaper  for  Shaffer 
Terminals  to  purchase  the  equipment  itself  rather 
than   to   pay   rentals   costing   approximately   three 
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times  its  cost  over  a  period  of  two  and  a  half  years? 

A.  Well,  I  suppose.  I  don't  know  anything  about 
that  part  of  it. 

Q.  I  mean — I  assume  you  have  examined  now 
the  rental  payments — these  rental  payments  in  the 
second  column  on  Exhibit  3,  attached  to  the  stipula- 
tion of  facts. 

To  summarize  what  has  been  gone  over,  I  just 
want  to  ask  you  a  few  more  questions,  Mr.  Searles, 
to  see  if  you  have  got  your  testimony  correct. 

You  did  not  have,  in  September  and  October  of 
1943,  any  application  from  Shaffer  Terminals  for 
a  loan  in  and  around  $9500.00'? 

A.  I  am  sure  we  didn't  have  a  formal  applica- 
tion, no.  The  thing  was  discussed  informally  about 
purchasing  this  equipment,  but  not  in  the  form  of 
a  formal  application  to  put  up  to  the  loan  committee 
to  pass  or  reject. 

Q.  You  did  not  advise  Mr.  Shaffer,  Mr.  Stocking, 
Mr.  Kennell  or  Mr.  Hopkins  at  any  time  in  Septem- 
ber or  October  of  1943  [34]  to  form  a  partnership 
for  the  purpose  of  financing  the  purchase  of  equip- 
ment? A.     I  did  not. 

Q.  In  fact,  as  far  as  the  bank  was  concerned,  it 
wasn't  really  interested  in  how  that  equipment  was 
financed? 

A.  We  were  loaning  to  the  indi^dduals  at  that 
time,  alone. 

Q.  You  said  that  the  Shaffer  Terminals  had  a 
poor  financial  record  up  to  1941? 
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A.  Well,  around  that  period,  '40.  I  don't  know 
just  when  it  first  was. 

Q.     And  then  it  improved  after  that? 

A.     It  improved  some,  yes. 

Q.  It  improved  to  the  extent  that  you  did  give 
them  a  considerable  number  of  loans  after  '41  and 
up  during  the  war  years,  and  up  to  the  time — at 
least  up  to  September  of  1943? 

A.     Yes,  and  after. 

Q.  You  said  after  that.  Did  you  make  them  any 
loans  after  that,  too  ? 

A.  On  the  same  basis  on  receivables.  They  would 
report  on  what  they  had  coming. 

Q.  Would  you  go  over  your  records  once  more 
on  that  on  how  many  loans,  the  amount  of  the  loans 
and  what  the  terms  were,  from  September  of  1943 
on  say,  through  1945? 

A.  Well,  again  I  will  tell  you  we  don't  write 
dowTi  everything.  [35] 

Q.  I  appreciate  that,  but  you  see  what  you  have 
in  your  notes  on  that. 

A.  '44,  let's  see,  the  unsecured  loans  in  March 
are  mentioned  as  being  twenty  thousand,  loans 
against  collateral  seven  thousand.  In  August  we 
made  them  a  ten  thousand  dollar  loan. 

Q.     That  is  August  of  what  year? 

A.     '44,  30  days. 

Q.     These  loans  are  short  term  loans? 

A.  They  were  made  for  30  days.  They  didn't  al- 
ways get  their  money,  so  they  had  to  renew  them 
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once  in  a  while.   They  were  always  based  on  what 

they  thought  they  would  get  in. 

September,  '44,  apparently  was  a  new  high,  be- 
cause it  is  so  marked  here,  a  total  of  forty-five  with 
fifteen  thousand  more  at  that  time. 

Q.     In  December  (sic)  of  '45"? 

A.  In  '44.  In  September  of  '44,  and  then  it  seems 
to  run  along — like  they  commented  here,  in  October 
they  of  course  took  in  payments  right  along  l^ut 
never  received  enough  to  relieve  their  cash  position 
sufficiently  to  pay  their  loans.  I  mean  that  is  what 
was  happening  right  then. 

Q.     Answer  my  question,  please. 

A,  June  of  '45 — this  is  a  loan  being  paid  in  full, 
twenty  thousand.  Let's  see.  They  paid  a  loan  reduc- 
tion in  May  [36]  of  twenty-five  thousand.  They  paid 
another  one  of  twenty  thousand  in  June,  so  they  ap- 
parently got  some  money. 

Q.  The  history  show^i  in  your  books  indicate  that 
the  bank  was  loaning  money  to  Shaffer  Terminals 
you  might  say  frequently,  throughout — from  1941 
through  1945,  is  that  correct?  A.     Yes. 

Q.     On  short  term  loans  ?  A.     That  is  right. 

Q.     Did  you  say  "yes"?  A.     Yes. 

Mr.  Picco :     Carry  on. 

Redirect  Examination 

By  Mr.  Perkins: 

Q.  Do  your  records  show  w^hether  or  not  in  Sep- 
tember of  1943  you  made  a  loan  of  $20,000.00  to 
Shaffer  Terminals— September  of  '43? 
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A.  Yes,  September  the  9th,  $20,000.00  loan  for 
30  days. 

Q.  Will  you  take  a  look  at  Exhibit  5  which  I 
believe  you  have  before  you"?  A.     Yes. 

Q.  The  first  date  there,  the  bank  balance  show- 
ing $115.72,  and  then  the  figure  just  below  that  of 
twenty-eight  thousand  six  eight  three  point  [37] 
three  two. 

A.     That  was  at  the  end  of  that  month. 

Q.  Yes,  at  the  end  of  that  month.  Would  you 
say  that  twenty  thousand  of  that  money  was  the 
proceeds  of  the  $20,000.00  loan? 

A.  Well,  that  would  be  hard  to  say  whether  it 
was  still  in  there,  but  that  could  be,  probably 

Mr.  Picco :  If  you  want  to  answer  that  question 
directly — I  mean,  there  is  no  guessing  on  that. 

The  Witness :     I  have  no  way  of  knowing. 

Q.  Will  you  look  over  at  the  notes  payable,  line 
10,  the  top  figure  there  is  fifteen  thousand.  Drop 
down  one  and  it  is  thirty-five  thousand.  That  does 
reflect A.     A  twenty  thousand  loan. 

Q.  Do  you  know  the  purpose  of  these  loans  that 
you  made  to  Shaffer  Terminals?  In  other  words, 
what  did  they  do  with  the  money? 

A.  Well,  it  always  helped  to  pay  their  bills,  their 
labor  and  things  of  that  nature.  It  has  always  been 
a  current  deal. 

Q.     That  is  called  working  capital  ?  A.     Yes. 

Q.  In  other  words  the  money  didn't  buy  new 
equipment.  It  was  to  pay  their  current  obligations 
which  were  largely  payroll? 
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A.  Well,  what  they  all  were — there  was  a  lot  of 
pay  roll,  [38]  of  course. 

Q.  Well,  they  had  a  lot  of  pay  roll  then,  due  to 
the  amount  of  business.  I  believe  you  mentioned 
that  the  individual  notes  executed  by  the  members 
who  later  formed  a  partnership  were  30-day  notes, 
were  they?  A.    90  days,  I  think. 

Q.     90? 

A.  I  believe  that  is  what  they  state.  Normally 
that  would  be  the  way  to  work  them  and  allow  them 
to  pay  some  and  go  for  another  90  days. 

Q.  For  certain  reasons  you  wanted  90  days, 
whether  it  was  expected 

A.  It  always  puts  you  in  a  good  bargaining  posi- 
tion. 

Q.  You  said  definitely  you  would  not  recommend 
a  loan  to  Shaffer  Terminals  on  a  question  of  credit, 
but  you  say  it  might  have  gone  through.  Do  loans 
normally  go  through  against  j^our  recommendation? 

A.  Oh,  no,  not  against  recommendation,  no.  Nor- 
mally they  do  not,  no. 

Q.  It  would  be  a  very  imusual  thing  if  the  loan 
would  have  gone  through  ? 

A.  It  would  be,  with  the  senior  officer  recom- 
mending. 

Q.  Now  when  you  make  a  loan,  you  always  con- 
sider how  that  loan  is  going  to  be  paid  back,  don't 
you?  A.     Sure.  [39] 

Q.  The  possibilities  of  it  being  paid  back,  hi 
connection  with  the   loans   vou   made  to  the   indi- 
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viduals  and  Equipment  Associates,  did  you  consider 

their  source  of  repayment  of  the  loans? 

A.     Yes,  I  did. 

Q.     What  was  that  source? 

A.  Well,  the  individual's  source  would  be  their 
salary,  or  whatever  they  have  got.  Shaffer  put  up 
cash — I  mean  bonds.  Kennell  agi'eed  to  give  us  a 
life  insurance  policy  if  the  loan  didn't  pay  off  to  our 
satisfaction  and  Stocking's  own  statement  of  eight- 
een thousand  net  worth,  justified  it. 

Q.  Now,  what  was  the  source  of  the  loan  situa- 
tion of  the  partnership? 

A.  Well,  by  that  time  they  had  some  strength 
behind  them.  As  I  recall,  they  came  in  and  said 
they  wanted  to  buy  some  more.  I  don't  know 
whether  it  was  two  or  three,  or  whatever  the  thing 
was.  They  came  in  and  had  some  figures  on  what 
they  had  been  doing.  We  probably  wouldn't  do  it 
otherwise.  No,  I  wouldn't  say  we  wouldn't  do  it, 
otherwise,  because  if  the  individual  loans  had  been 
paid  up  again,  it's  a  partnership  deal. 

Q.  But  my  line  of  thinking  it  was  the  experience 
with  the  rental  payments? 

A.  That  would  be  the  normal  thing.  We  take  the 
history  and  [40]  then  say  ''Well,  it  looks  like  it's  a 
good  bet  here  for  a  little  while,"  and 

Q.  If  the  loan  had  been  made  to  Shaffer  Ter- 
minals, and  Shaffer  bought  the  equipment,  where 
would  there  be  a  source  of  repayment  in  that  situa- 
tion? 

A.     Well,  there  probably  would  be  a  source  of  re- 
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payment,  as  it  turned  out  later,  but  with  the  situa- 
tion— narrow  working  capital  as  we  showed  here. 

Q.  Was  there  any  apparent  possibility  of  being 
repaid  on  a  loan  like  that  at  that  time"? 

A.  Oh,  I  wouldn't  say  it  was  impossible,  but 
gee,  with  the  income  tax  the  way  it  was  and  excess 
profits  tax,  and  that  small  a  base,  it  was  such  a  small 
investment.  They  had  no  base  to  operate  on.  If 
they  made  sixty-five  thousand  dollars,  fifty-five 
thousand  would  go  for  tax,  or  roughly.  I  don't 
know  the  exact  figure,  but  I  am  just  using  that  as 
an  example. 

Recross-Examination 
By  Mr.  Picco: 

Q.  Now  you  said  that  you  did  look  at  the  source 
of  the  income  as  far  as  the  partners  \vere  concerned 
in  their  loans  which  took  place  in  1944  and  in  1945  ? 

A.     They  had  the  partnership  behind  them. 

Q.  You  found  at  that  time  that  the  source  was 
3'ental  pajrments  [41]  from  Shaffer  Terminals? 

A.  However,  the  individuals  themselves  had  in- 
come, v^hat  they  had  personalh'. 

Q.  No^v,  if  Shaffer  Terminals  would  have  put  in 
an  application — this  is  an  assumption,  of  course,  in 
March  of  1944  and  in  June  of  1945,  instead  of  the 
partnership,  you  would  have  found  the  same  source, 
w^ould  you  not,  at  that  time  as  far  as  where  the 
money  w^as  going  to  come  from  ? 

A.  AVell,  Shaffer  Terminals,  I  don't  know^ — their 
statements  that   came  in  subsequent,   I  think,   did 
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show  an  additional  strength,  as  I  recall.    I  don't 

remember  what  their  statements  showed. 

Q.  You  would  have  found  out,  would  you  not, 
that  they  were  paying  rental  payments  to  Equip- 
ment Associates  anywheres  from  eighteen  hundred 
up  to  fifty-five  himdred  dollars  every  month? 

A.     Well,  I  don't  remember 

Q.  Well,  we  are  assuming  at  that  time  that  you 
did  check  into  that,  because  you  just  stated  that  you 
knew  the  source  of  the  income  of  Equipment  As- 
sociates. 

A.  They  had  it  in  the  record  showing  that  they 
had  done  very  well.  We  made  them  the  loans,  any- 
how, 

Q.     They  had  had  some  experience  by  this  time? 

A.     Yes,  that's  right. 

Q.  The  only  experience  they  had  had  was  in  turn- 
ing around  [42]  and  turning  the  equipment  back  to 
Shaffer  Terminals,  and  Shaffer  Terminals  was  using 
it,  is  that  correct? 

A.  Oh,  I  meant  they  had  some  income — net  in- 
come from  it. 

Q.  The  income  was  coming  purely  and  simply 
from  the  rental  payments  they  received  from  Shaffer 
Terminals  ? 

A.     From  Equipment  Associates,  I  presume. 

Q.  That's  right,  that  is  the  only  income  they  had, 
isn't  that  right? 

A.  Well,  I  don't  know.  I  don't  know  what  else 
they  had.  I  never  checked  it. 
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Q.  So  you  did  know  that  this  income  wRvS  coming 
from  Shaffer  Terminals  at  all  times? 

A.     To  Equipment  Associates? 

Q.     That's  right. 

A.  As  far  as  1  knew,  their  arrangements  were 
with  Shaffer.  I  never  inquired  who  they  were  rent- 
ing it  to. 

Q.  You  did  check  up — in  making  this  loan  you 
checked  up  on  just  what  the  purpose  of  the  loan 
was  and  where  the  money  was  going  to  come  from? 

A.     That's  right. 

Q.  And  you  did  find  out  at  that  time,  is  that  cor- 
rect? 

A.  The  fact  is,  I  don't  remember  much  about 
that  loan.  I  made  the  loan  on  equipment,  and  then 
took  a  chattel  mortgage  on  it. 

Q.     Did  they  submit  a  financial  statement?  [43] 

A.     No,  I  don't  know  whether  they  did  or  not. 

Q.  Well,  from  your  way  of  doing  business  would 
you  say  they  submitted  a  financial  statement? 

A.     Yes. 

Q.  One  other  thing,  I  wonder  if  you  could  spend 
just  a  little  time  in  checking  over  the  loans  to  Ken- 
nell,  Stocking  and  Shaffer  in  September  and  Octo- 
ber of  1943,  and  see  if  they  took  more  than  three 
months  to  pay  those  loans  up  ?  You  may  not  have  it 
and  you  may. 

A.  I  rather  doubt  it.  I  don't  know.  No,  Kennell 
probably  paid  on  some  sort  of  a  monthly  basis.  That 
doesn't  show  here  at  all.    The  ledger  sheet  would 
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show,  but  this  doesn't  show  it.    It  doesn't  show  on 

Kennell. 

Shaffer — I  don't  mean  Shaffer,  but  Stocking, 
rather,  in  April  of  '44,  we  renewed  two  thousand 
dollars  of  the  balance.  I  would  say  from  that  he 
paid  $500.00.  That  refers  to  the  loan  we  made  to 
him  to  purchase  a  one-fourth  interest.  We  made 
him  a  little  loan  later  on  his  own  life  insurance. 
They  generally  pay  on  a  monthly  basis,  those  fel- 
lows, but  apparently  Stocking  did  not  pay  for  six 
months.   He  only  repaid  $500.00. 

Q.  Mr.  Searles,  I  have  got  just  about  two  gen- 
eral questions  and  I  am  pretty  certain  they  will  be 
the  last  that  I  will  ask  you. 

I  want  to  get  back  to  a  statement.  You  said  [44] 
that  if,  and  this  is  just  an  assumption,  apparently, 
because  they  didn't  make  an  application  in  Septem- 
ber or  October  of  1943,  that  if  Shaffer  Terminals 
had  come  in  for  a  loan  at  that  time,  and  if  you  knew 
the  i3urpose  of  the  loan  was  to  buy  this  equipment, 
you  would  not  have  recommended  the  loan? 

A.     I  wouldn't  have  under  the  circumstances,  no. 

Q.  If  they  were  willing  to  give  you  a  one-month 
note  on  that  would  3^ou  have  changed  your  opinion 
on  that,  if  they  would  have  given  you  a  one-month 
note? 

A.  They  would  have  had  to  give  us  somewhat  of 
an  assurance  that  that  could  be  paid  up  along  with 
the  rest  of  the  loans. 

Q.  Well,  I  say  if  there  was  assigned  over  to  you 
accounts  receivable  in  that  amount,  accounts  receiv- 
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able  that  you  knew  were  good  from  the  government  ? 

A.  But  the  accounts  receivable  were  affecting  the 
other  loans  we  already  made  against  them  for  ac- 
counts receivable  not  assigned  to  us,  but  we  were 
looking  towards  that  source  of  payment,  because  it 
affected  that.  We  just  as  well  let  them  have  an  open 
account. 

Q.  You  understand  that  that  loan  that  they  asked 
for  was  only  in  the  amount  of  $9500.00,  or  would 
have  asked  for  was  only  in  the  amount  of  $9500.00? 

A.     That's  right.  [45] 

Q.  Now  on  top  of  that  if  they  had  thrown  in  a 
chattel  mortgage  which  you  probably  would  have 
asked  for,  and  possibly  if  necessary  you  would  have 
wanted  guarantees  or  something  from  the  stock- 
holders which  might  have  been  a  possibility,  would 
you  still  hold  to  your  view  that  you  wouldn't  have 
recommended  a  loan  to  this  corporation  in  that  pai-- 
ticular  situation? 

A.  You  are  assuming  that  the  stockholders  ought 
to  all  endorse.   They  never  endorsed  separate  loans. 

Q.  I  am  just  going  to  see  how  far  you  would  go 
before  you  would  change  your  mind  as  to  how  you 
would  recommend  a  loan  when  it  came  to  Shaffer 
Terminals,  in  view  of  the  fact  that  you  had  been 
loaning  them  all  the  time  before  that  and  after,  and 
I  understand  that  you  dealt  with  them 

A.     Yeh 

Q.  You  are  saying  "yes,"  aren't  you,  to  these 
questions  I  have  asked? 

A.     I  dealt  with  them,  yes. 
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Q.     Yes.  A.     For  some  time. 

Q.  What  would  you  have  taken  then,  before  you 
would  have  recommended  a  loan  knowing  that  the 
purpose  of  the  money  was — that  the  purpose  of 
$9500.00  was  to  buy  equipment,  before  you  would 
recommend  a  loanf 

A.  Well,  I  would  have  to  have  some — probably 
the  individuals  [46]  endorsed.  I  don't  know  whether 
I  would  or  not,  because  we  know  that  the  Shaffer 
Terminals  wouldn't  get  to  pay  it  back — I  mean  we 
just  assumed  they  couldn't  pay  it  back. 

Q.  Now  then,  how  could  you  assume  then  they 
could  assign  over  some  accounts  receivable  to  you  1 

A.  We  were  protected  on  accounts  receivable — 
but  then  they  will  pay  accounts  receivable  loans — 
all  the  rest  of  them  have  paid  out ;  but  how  are  you 
going  to  pay  $10,000.00  by  equipment? 

Q.  How  would  it  have  been  had  you  been  assured 
that  they  would  have  paid  anywhere  from  $1800.00 
up  to  $5500.00  every  month,  instead  of  paying  out 
payments  to  anybody  else  for  rent,  they  would  have 
saved  that  ?  If  that  was  thrown  in  the  picture,  would 
that  help  it? 

A.  That  would  help  it,  but  I  didn't  know  any- 
thing about  that,  what  you  are  saying. 

Mr.  Picco :     That  is  all  the  questions  I  have. 

/s/  E.  E.  SEARLES. 
Received  T.C.U.S.  September  19,  1950. 
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The  Tax  Court  of  the  United  States 
Docket  No.  26127 

SHAFFER  TERMINALS,  INC., 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Promulgated  February  16,  1951. 

FINDINGS  OF  FACT  AND  OPINION 

Petitioner,  a  corporation,  under  a  "Sale  and 
Lease  Agreement,"  sold  equipment  to  a  partner- 
ship composed  of  its  sole  stockholders  and  simulta- 
neously leased  it  back.  The  agreement  gave 
petitioner  exclusive  right  to  lease  the  equipment 
and  a  first  option  to  purchase  upon  dissolution  of 
the  partnership.  Held,  amounts  paid  as  alleged 
rentals  to  the  partnershij)  were  not  deductible  under 
section  23(a)(1)(A)  of  the  Internal  Revenue  Code. 

HENRY  C.  PERKINS,  ESQ., 
For  the  Petitioner. 

JOHN  D.  PICCO,  ESQ., 
For  the  Respondent. 

Respondent  has  determined  deficiencies  in  excess 
profits  tax  for  the  years  1944  and  1945  in  the 
amounts  of  $20,537.77  and  $22,220.52,  respectively. 

The  only  issue  before  us  is  whether  respondent 
erred  in  disallowing  dedu<^tions  taken  by  petitioner 
in  1944  and  1945  for  amounts  paid  as  rent  on  equip- 
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ment  under  certain  "Sale  and  Lease  Agreements'' 
entered  into  with  stockholders  of  petitioner,  doing 
business  as  Equipment  Associates,  a  partnership. 

Findings  of  Fact 

The  facts  which  were  stipulated  are  so  found  and 
are  incorporated  herein  by  reference. 

Petitioner  is  a  corporation,  having  been  organ- 
ized under  the  laws  of  the  State  of  Washington  on 
April  16,  1921.  It  is  engaged  in  the  business  of 
operating  warehouse  terminals  and  storage.  Its 
office  and  principal  place  of  business  is  in  Tacoma, 
Washington.  Petitioner  keeps  its  books  and  files 
its  returns  on  the  accrual  basis.  Its  returns  for  the 
years  here  involved  were  filed  with  the  -collector 
of  internal  revenue  for  the  district  of  Washington, 
at  Tacoma. 

On  January  1,  1943,  the  outstanding  capital  stock 
of  petitioner  was  owned  by  the  following  persons: 

Shareholder  Shares 

K.  H.  Shaffer 108 

Samuel  B.  Stocking 72 

K.  M.  Kennell 12 

W.  Hopkins 8 

Total 200 

On  October  20,  1943,  R.  H.  Shaffer  died.  His 
shares  of  stock  in  petitioner  were  acquired  by  the 
surviving  shareholders.  On  December  31,  1943,  the 
capital  stock  of  petitioner  was  held  as  follows: 
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%oi 
Shareholder  Shares  Ownership 

Samuel  B.  Stocking  157  78.5 

K.  M.  Kennell  26  13 

W.  Hopkins  17  8.5 


200  100 

During  the  period  here  involved  and  after  the 
death  of  R.  H.  Shaffer,  the  sole  officers  of  peti- 
tioner, who  w^ere  also  its  sole  stockholders,  were  as 
follows : 

Samuel  B,  Stocking,  President. 

K.  M.  Kennell,  Vice  President-Secretary. 

W.  Hopkins,  Treasurer. 

The  business  of  petitioner  increased  verj^  rapidly 
and  continuously  from  July,  1942,  through  1943  and 
the  subsequent  war  years.  This  increase  was  due 
to  war  business  provided  by  the  United  States  Army 
and  Navy,  the  Russian  Government  and  the  British 
Government.  It  involved  the  handling  of  different 
cargoes,  including  supplies  for  the  Alcan  Highway 
and  Lend-Lease  cargo  destined  for  Russia.  Peti- 
tioner handled  these  various  cargoes  on  a  daily 
basis,  under  an  arrangement  wdth  the  named  Gov- 
ernments, which  was  expected  to  and  did  continue 
for  the  duration  of  the  war. 

The  use  of  cei'tain  dock  equipment  and  machinery 
such  as  Clark-Fork  type  lift  trucks  was  essential 
to  the  proper  conduct  of  petitioner's  business.  Pe- 
titioner had  practically  no  equipment  of  this  type 
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and  was  compelled  to  rent  it  from  the  army  under 
a  temporary  arrangement  until  such  equipment 
could  be  acquired  by  petitioner.  Additional  equip- 
ment was  also  rented  from  local  stevedoring  con- 
cerns. Early  in  1943,  due  to  the  increase  in  business 
and  the  increasing  pressure  from  the  army  for  the 
return  of  the  rented  equipment,  it  became  apparent 
to  the  officers  of  petitioner  that  additional  equip- 
ment should  be  acquired.  This  equipment  was  essen- 
tial war  material  and  could  not  be  acquired  except 
on  priority.  Petitioner  could  obtain  the  priority 
because  of  its  essential  war  activities.  Petitioner 
applied  for  and  was  granted  priority  to  purchase 
new  equipment  in  April,  1943. 

On  September  22,  1943,  a  partnership  was  organ- 
ized by  the  individuals  named  above  under  the  style 
of  Equipment  Associates  (sometimes  hereinafter 
referred  to  as  the  partnership).  Subsequent  to  the 
death  of  R.  H.  Shaffer  on  October  20,  1943,  dece- 
dent's interest  was  acquired  equally  by  the  surviv- 
ing partners  and  the  business  was  conducted  as  a 
partnership  under  the  same  name.  The  partnership 
agreement  dated  October  8,  1943,  evidencing  the 
oral  agreement  entered  into  September  22,  1943, 
provided  in  part  as  follows : 

2.  The  purpose  and  business  of  said  copart- 
nership shall  be  primarily  to  furnish  certain 
equipment  for  the  use  of  Shaffer  Terminals, 
Inc.,  and  used  in  essential  war  work.  It  is 
understood  that  the  finances  of  Shaffer  Termi- 
nals, Inc.,  are  not  sufficient  to  justify  the  pur- 
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chase  by  said  Shaffer  Terminals,  Inc.,  of  said 
equipment,  such  as  dock  tractors,  lift  trucks, 
etc.  Equipment  Associates  will  purchase  such 
equipment,  hold  the  same  for  the  exclusive  use 
of  Shaffer  Terminals,  Inc.,  during  the  duration 
of  the  present  emergency,  and  lease  said  equip- 
ment to  said  Shaffer  Terminals,  Inc.,  at  a  rea- 
sonable rate  of  rental.  When  not  being  used 
by  Shaffer  Terminals,  Inc.,  said  equipment 
may,  with  the  consent  of  Shaffer  Terminals, 
Inc.,  be  temporarily  leased  to  others  who  have 
use  for  said  equipment  in  essential  war  work. 
*     *     * 

6.  The  copartnership  is  authorized  and  em- 
powered to  purchase  from  Shaffer  Terminals, 
Inc.,  such  equipment  as  Shaffer  Terminals,  Inc., 
may  desire  to  dispose  of  at  prices  to  be  agreed 
upon  between  the  copartnership  and  said  Shaf- 
fer Terminals,  Inc. 

The  capital  invested  in  Equipment  Associates 
consisted  solely  of  cash  furnished  in  equal  amounts 
by  the  partners.  Each  partner  contributed  $2,500. 
The  investment  made  by  W.  Hopkins  was  from  his 
personal  funds.  Investments  made  by  the  other 
partners  were  in  part  from  personal  funds  and  in 
part  from  bank  loans. 

The  affairs  of  Equipment  Associates  were  man- 
aged by  Samuel  B.  Stocking,  for  which  he  was  paid 
$200  per  month,  and  its  books  of  account  were  ke])t 
by  E.  A.  Seaton,  for  which  he  was  paid  $30  per 
month,  both  items  being  deductions  before  partners' 
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distribution  of  earnings.  E.  A.  Seaton  was  also  the 
regular  bookkeeper  for  petitioner.  Equipment  As- 
sociates employed  no  other  employees.  It  used  the 
office  of  petitioner  for  which  no  rent  or  charge  was 
paid.  Petitioner  and  Equipment  Associates  kept 
separate  books  and  records  and  there  was  no  inter- 
mingling of  the  partnership  and  corporate  funds  or 
records.  The  partnership  owned  no  other  property 
except  the  terminal  equipment  leased  to  petitioner. 

Subsequent  to  September  22,  1943,  and  at  all  times 
here  material,  petitioner  obtained  the  necessary 
priorities  and  purchased  equipment  similar  to  that 
already  described  above.  The  partnership  did  not 
apply  for  priorities.  Petitioner  made  these  pur- 
chases on  September  30,  1943;  March  21,  1944,  and 
June  16,  1945.  After  each  purchase,  petitioner 
transferred  legal  title  to  the  equipment  to  the  part- 
nership, pursuant  to  certain  "Sale  and  Lease  Agree- 
ments" executed  in  October,  1943;  in  March,  1944, 
and  in  June,  1945. 

AVith  respect  to  the  first  purchase,  petitioner 
ordered  the  equipment  in  September,  1943,  and 
received  delivery  thereof  in  the  same  month.  Peti- 
tioner sent  its  check  dated  September  30,  1943,  in 
payment  thereof,  in  the  amount  of  $9,529.44,  which 
included  the  freight  charges.  This  check  cleared 
petitioner's  bank  on  October  13,  1943.  The  partner- 
ship paid  petitioner  by  check  dated  October  11,  1943. 
With  respect  to  the  second  purchase,  petitioner  or- 
dered the  equipment  and  received  delivery  thereof 
some  time  before  March  21,  1944.  Petitioner  sent 
its    check,    dated    March    21,    1944,    in    payment 
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thereof,  in  the  amount  of  $10,298.60,  which  included 
the  freight  charges.  This  check  cleared  petitioner's 
bank  on  April  3,  1944.  The  partnership  paid  the 
petitioner  by  check  dated  March  27,  1944.  With 
respect  to  the  third  purchase,  petitioner  ordered  the 
equipment,  and  received  delivery  thereof,  some 
time  before  June  16,  1945.  Petitioner  sent  its  check, 
dated  June  16,  1945,  in  paj^ment  thereof,  in  the 
amount  of  $10,319.61,  which  included  the  freight 
charges.  This  check  cleared  petitioner's  bank  on 
June  27,  1945.  The  partnership  paid  petitioner  on 
July  30,  1945. 

The  first  purchase  of  equipment  by  the  partner- 
ship was  paid  for  out  of  the  original  contributions 
of  capital  made  by  the  partners.  The  second  and 
third  purchases  were  financed  by  separate  loans  ob- 
tained from  the  Puget  Sound  National  Bank  of 
Tacoma,  secured  by  chattel  mortgages.  These  loans 
were  classified  as  commercial  or  short-term,  and 
notes  therefor  were  drawn  on  terms  of  90  days. 

All  of  the  sale  and  lease  agreements  were  sub- 
stantially similiar  in  terms  to  the  "Sale  and  Lease 
Agreement"    executed    October    8,    1943,    differing 
only  as  to  date  and  the  amount  of  the  sales  value 
of  the  equipment.  The  "Sale  and  Lease  Agreement" 
executed  October  8,  1943,  reads  in  part  as  follows : 
Witnesseth:     Shaffer    Terminals,    Inc.,    has 
heretofore    purchased    certain    machinery    and 
equipment   described   in   "Exliibit   A,"   hereto 
attached  and  made  a  part  hereof,  as  if  fully  set 
forth  in  this  paragraph. 

On  September  30,   1943,   Shaffer  Terminals, 
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Inc.,  sold  and  transferred  said  equipment  to 
said  Equipment  Associates  for  the  sum  of  $9,- 
529.44,  under  the  following  terms  and  condi- 
tions, to  wit: 

Shaffer  Terminals,  Inc.,  reserves  the  exclusive 
right  to  lease  said  equipment  from  Equipment 
Associates  during  the  entire  time  of  the  emer- 
gency created  by  the  existing  war  in  which  the 
Government  of  the  United  States  of  America  is 
engaged  and  said  Shaffer  Terminals,  Inc., 
agrees  to  pay  to  Equipment  Associates  a 
monthly  rental  of  $3.00  per  hour  of  use,  mini- 
mum 200  hours  per  month,  for  the  use  of  said 
equipment  and  machinery  until  a  different 
monthly  rental  is  agreed  upon  by  the  parties 
hereto.  [Rate  reduced  to  $2.75  per  hour  with 
no  minimum  on  March  1,  1944.] 

In  the  event  Equipment  Associates  shall  de- 
termine to  dispose  of  any  of  said  equipment, 
Shaffer  Terminals,  Inc.,  is  given  the  first  right 
to  purchase  said  equipment  at  a  price  to  be 
agreed  upon  by  the  parties  hereto  *  *  *. 

It  is  contemplated  that  further  equipment 
and  machinery  will  be  required  from  time  to 
time  by  Shaffer  Terminals,  Inc.,  and  that  said 
'.  equipment  will  be  provided  by  said  copartner- 
ship and  leased  by  said  Shaffer  Terminals, 
Inc.  *  *  *. 

It  is  understood  that  the  equipment  and  ma- 
chinery herein  referred  to  is  necessary  for  the 
operations  of  Shaffer  Terminals,  Inc.,  in  doing 
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essential  war  work;  that  the  finances  of  said 
Shaffer  Terminals,  Inc.,  are  not  such  at  this 
time  as  to  justify  the  purchase  hy  said  Shaffer 
Terminals,  Inc.,  of  said  equipment  and  ma- 
chinery and  that  the  said  partnership,  Equip- 
ment Associates,  has  been  organized  for  the  pur- 
pose, among  other  things,  of  providing  the 
necessary  finances  for  Shaffer  Terminals,  Inc. 

Shaffer  Terminals,  Inc.,  will  at  all  times 
keep  any  and  all  of  said  leased  property  insured 
against  fire,  theft,  property  damage  and  public 
liability,  such  insurance  to  be  payable  to  the 
parties  as  their  interests  may  appear.  Shaffer 
Terminals,  Inc.,  will  hold  Equipment  Associates 
harmless  from  any  liability  on  account  of  any 
accidents  which  may  happen  to  said  equipment 
and  machinery  and  all  liability  to  any  parties 
for  the  use  thereof.  Shaffer  Terminals,  Inc., 
will  pay  all  operating  costs  and  ordinary  main- 
tenance and  repairs  for  said  equipment  and 
machinery  and  at  the  termination  of  the  rental 
period  will  return  said  property  to  Equipment 
Associates  in  as  good  condition  as  when  received, 
ordinary  wear  and  tear  excepted. 

The  rentals  paid  by  petitioner  to  the  partnership 
were  in  accord  with  Tacoma  Terminal  Tariffs  filed 
with  the  Public  Service  Commission  of  the  State 
of  Washington  in  compliance  with  section  10383  of 
Reming-ton's  Revised  Statutes  of  Washington.  The 
amounts  paid  were  as  follows : 
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1943  $  6,892.50 

1944  41,134.82 

1945  29,434.46 

1946 11,782.32 

1947  900.00 

Total   $90,144.10 

During  the  period  here  involved  no  dividends 
were  declared  by  petitioner.  Prior  to  this  period  the 
last  dividend  was  in  1942,  and  the  first  dividend 
after  this  period  was  in  January,  1946,  in  the 
amount  of  $12,000.  Corporate  salaries  authorized 
by  petitioner  under  dates  of  September  1,  1941, 
and  November  1,  1943,  and  paid  to  the  officers  desig- 
nated below  during  the  period  here  involved,  were 
as  follows: 

Officer                                             Sept.  1, 1941  Nov.  1, 1943 

R.  H.  Shaffer $12,000  

Samuel  B.  Stocking 9,600  $12,750 

K.  M.  KenneU 4,800  9,850 

W.  Hopkins  4,500  6,000 

Total $30,900  $28,600 

A  summary  of  petitioner's  working  capital  posi- 
tion at  the  end  of  the  tax  years,  and  on  or  about  the 
dates  when  the  equipment  was  acquired,  follows: 
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The  earned  surplus  on  December  31,  1944,  and 
December  31,  1945,  was  $67,303.28  and  $68,922.29, 
respectively.  This  earned  surplus  is  made  up  largely 
from  cash  and  accounts  receivable  owing  by  the 
Soviet  Purchasing  Commission,  the  British  Pur- 
chasing Commission,  and  the  United  States  Army, 
Navy  and  Department  of  Agriculture. 

Petitioner's  cash  balance  on  or  about  the  dates 
of  acquisition  of  the  equipment  was  adequate  to 
cover  checks  drawn  in  payment  therefor. 

The  Puget  Sound  National  Bank  had  made  loans 
to  petitioner  during  the  years  from  1930  to  1941 
when  petitioner's  record  was  not  too  satisfactory. 
During  the  years  1942  to  1945  petitioner's  financial 
statements  showed  additional  strength  and  the  size 
of  the  loans  was  increased.  These  loans  were  usually 
made  for  short  terms  upon  assignment  to  the  bank 
of  accounts  receivable  and  were  primarily  used  to 
meet  current  expenses. 

In  1943,  due  to  the  pending  possibility  of  peti- 
tioner being  unable  to  obtain  rental  equipment, 
officers  of  petitioner  began  considering  the  feasi- 
bility of  purchasing  new  equipment.  Informal  dis- 
cussions were  had  with  E.  E.  Searles,  vice  president 
of  the  Puget  Sound  National  Bank,  concerning  the 
purchase  of  equipment  and  the  possibility  of  ob- 
taining a  loan  for  this  purpose.  No  formal  loan 
application  was  made  by  petitioner  for  consideration 
by  the  loan  committee  of  the  bank. 

As  pointed  out  above  the  initial  purchase  by  the 
partnership  of  the  equipment  leased  to  petitioner 
was  paid  for  by  means  of  personal  loans  made  to 
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the  partners  by  the  bank.  Subsequent  purchases 
were  financed  by  loans  from  the  bank  made  upon  the 
basis  of  chattel  mortgages  and  the  increased  earn- 
ings of  the  partnership. 

The  partnership  filed  income  tax  returns  for  the 
years  1944  to  1946,  inclusive,  also  the  period  from 
January  1,  1947,  to  June  30,  1947,  when  it  was 
liquidated,  in  which  it  reported  gross  profits,  de- 
ductions and  net  profits  as  follows: 

1944  1945  1946       1/1-6/30/47 

Gross  Profit $41,468.32     $30,568.07     $11,725.32     $    912.72 

♦Deductions    7,183.40        8,277.91         5,135.23       1,035.79 

$34,284.92  $22,290.16  $6,590.09     ($123.07) 
Distribution 

Stocking $11,428.31  $7,430.05  $2,196.69 

Kenncll    11,428.31  7,430.05  2,196.70 

Hopkins  11,428.30  7,430.06  2,196.70 

*  Includes  salarv  for  S.  B.  Stocking  of  $2,400.00  per  year  for 
1944,  1945  and  $f,050.00  for  1946. 

Of  the  gross  profits  realized  by  the  partnership, 
rentals  paid  by  petitioner  accounted  for  all  except 
$333.50  in  1944  and  $1,277  in  1945. 

The  partnership  was  liquidated  and  dissolved  as 
of  June  30,  1947.  On  April  23,  1947,  it  transferred 
part  of  the  equipment  covered  by  the  "Sale  and 
Lease  Agreements"  back  to  petitioner  for  the  sum 
of  $10,613.49,  the  book  value  of  said  equipment, 
plus  sales  tax  of  $318.40.  The  remaining  equipment 
was  distributed  in  final  liquidation  on  June  30,  1947, 
to  the  individual  partners  who  transferred  it  to 
petitioner  on  October  27,  1947,  for  a  total  consider- 
ation of  $7,500.  The  book  value,  or  depreciated  value 
of  this  equipment  was  $7,223.73  on  December  31, 
1946. 
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Petitioner's  profits  were  such  that  it  already  was 
in  the  90  per  cent  bracket  under  the  excess  profits 
tax,  and  no  substantial  benefit  would  have  resulted 
from  petitioner  acquiring  the  necessary  equipment. 
The  stockholders  of  petitioner  organized  the  part- 
nership, primarily  to  avoid  the  excess  profits  tax 
and  its  impact  on  the  earnings  of  petitioner.  It  was 
not  organized  for  the  purpose  of  financing  the  pur- 
chase of  equipment  which  petitioner  needed  in  its 
business. 

Opinion 
Johnson,  Judge. 

The  issue  for  determination  is  whether  amounts 
paid  as  "rent"  by  petitioner  to  a  partnership  com- 
posed of  its  sole  stockholders  under  certain  "Sale 
and  Lease  Agreements"  are  proper  deductions  in 
the  computation  of  excess  profits  tax  during  the 
years  1944  and  1945  under  section  23(a.)  (1)  (A)i  of 
the  Internal  Revenue  Code. 


iSec.  23.     Deductions  From  Gross  Income. 

In  computing  net  income  there  shall  be  allowed 
as  deductions: 

(a)     Expenses. 

(1)     Trade  or  Business  Expenses. 

(A)  In  General. — All  the  ordi- 
nary and  necessary  expenses  paid 
or  incurred  during  the  taxable 
year  in  carrying  on  any  trade  or 
business,  including  *  *  *  rentals 
or  other  payments  required  to  be 
made  as  a  condition  to  the  con- 
tinued use  or  possession,  for  pur- 
poses of  the  trade  or  business,  of 
property  to  which  the  taxpayer 
has  not  taken  or  is  not  taking  title 
or  in  which  he  has  no  equity. 
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This  issue  depends  for  its  determination  upon  the 
fundamental  question  of  whether  the  transaction 
here  involved  is  a  reeo^mizable  sale  and  lease  for 
tax  purposes.  Considering  first  the  parties  to  the 
transaction,  we  find  the  lessor  partnc^rship  composed 
of  the  sole  stockholders  of  petitioner,  the  lessee. 
Such  a  situation  bears  special  scrutiny.  Higgins  v. 
Smith,  308  U.  S.  473.  The  president  of  petitioner 
was  also  manager  of  the  partnership.  The  office  of 
the  partnership  was  the  same  as  that  of  petitioner. 
The  partnership  paid  no  rent  and  hired  no  em- 
ployees except  petitioner's  regular  bookkeeper.  The 
establishment  of  policies  for  both  petitioner  and  the 
partnership  was  the  responsibility  of  the  same  in- 
dividuals. These  circumstances,  we  believe,  do  not 
lend  toward  arm's  length  dealing  in  a  transaction 
recognizable  for  tax  purposes. 

Petitioner  asserts  that  the  partnership  was 
formed  for  the  purpose  of  acquiring  the  necessary 
capital  with  which  to  purchase  the  equipment.  This, 
however,  does  not  impress  us  in  view  of  petitioner's 
working  capital  position  at  the  time  of  the  various 
purchases  which  was  ample  to  cover  checks  drawn 
on  its  account.  Furthermore,  the  funds  with  which 
the  partnership  purchased  the  initial  equipment 
w^ere  in  the  main  obtained  by  bank  loans  to  the 
partners  whose  source  of  repayment  was  the  revenue 
earned  by  petitioner.  It  is  also  to  be  noted  that  the 
subsequent  purchases  of  equipment  by  the  partner- 
ship were  financed  by  bank  loans  made  against 
chattel  mortgages  and  the  increased  earnings  of  the 
partnership  which  were  the  rentals  paid  by  peti- 
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tioner.  In  actual  effect  it  was  the  earning  power  of 
petitioner  which  formed  the  basis  for  these  financial 
arrangements.  And  finally,  the  testimony  of  E.  E. 
Searles,  of  the  Puget  Sound  National  Bank,  al- 
though contradictory,  is  to  the  effect  that  petitioner 
would  have  been  granted  a  short-term  loan  had  it 
made  application. 

The  mere  fact  that  these  payments,  made  by  the 
corporation  to  the  partnership,  were  labeled  rent 
does  not,  in  fact,  make  them  so.  They  may  be 
dividend  distributions  or  something  other  than  rent. 
Ingle  Coal  Corporation  v.  Commissioner  (C.A.,  7th 
Cir.,  1949),  174  Fed.  (2d)  569;  Limericks,  Inc.,  v. 
Commissioner  (C.A.,  5th  Cir.),  165  Fed.  (2d)  483. 
Nor  does  the  fact  that  there  ma}^  have  been  a  legally 
enforceable  obligation  to  pay,  as  between  petitioner 
and  the  partnership,  make  such  payments  deductible 
as  rent  or  otherwise  under  section  23(a)(1)(A)  of 
the  Internal  Revenue  Code.  Interstate  Transit 
Lines,  44  B.T.A.  957;  affd.,  130  Fed.  (2d)  136;  affd., 
319  U.S.  590;  Deputy  v.  Du  Pont,  308  U.S.  488 

Whether  the  "Sale  and  Lease  Agreement"  which 
gave  rise  to  the  obligation  to  pay  "rent"  is  such  a 
transaction  as  is  recognizable  for  tax  purposes  de- 
pends, we  think,  upon  the  practical  effect  of  the  end 
result.  These  various  steps  were  not  separate,  inde- 
pendent transactions,  but  integrated  parts  of  a  single 
plan  and  "in  determining  tax  consequences  we  must 
consider  the  substance  rather  than  the  form  of  the 
transaction."  Ingle  Coal  Corporation  v.  Com- 
missioner, supra. 

Petitioner  asserts  on  the  authority  of   Gregory 
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V.  Helvering,  293  U.  S.  465,  that  it  is  within  the 
right  of  a  taxpayer  to  decrease  the  amount  of  his 
tax  liability  by  means  within  the  limits  of  the  law. 
This  is  no  doubt  true.  However,  the  principle 
enunciated  in  that  case,  as  we  understand  it,  aside 
from  the  question  of  tax  avoidance,  is  w'hether  the 
transaction  under  scrutiny  is  in  substance  what  it 
purports  to  be  in  form. 

Here,  the  partnership,  composed  of  the  sole  stock- 
holders of  petitioner,  was  formed  for  the  purpose  of 
purchasing  from  it  and  holding  for  its  exclusive 
use  the  equipment  required.  When  not  being  used 
by  petitioner,  but  only  v^ith  its  consent,  the  equip- 
ment could  be  temporarily  leased  to  others.  The 
partnership  owned  nothing  but  the  equipment  pur- 
chased from  petitioner  and  simultaneously  leased 
back  to  it.  Equipment  Associates  employed  only  a 
manager,  who  \vas  also  the  president  of  petitioner, 
and  a  part-time  bookkeeper  regiilarly  employed  by 
petitioner.  By  these  transactions  petitioner,  in  addi- 
tion to  possessing  the  exclusive  right  to  lease  the 
equipment,  had  full  control  over  its  use  as  w^ell  and 
by  exercising  its  first  option  to  purchase  the  equip- 
ment also  controlled  the  partnership's  disposition 
of  the  equipment. 

The  net  effect  of  the  agreement  was  to  strip  the 
partnership  of  all  incidents  of  ownership,  vesting 
in  it  only  bare  legal  title  while  control  over  the 
property  remained  in  petitioner.  Such  a  reservation 
of  control  contradicts  a  sale  which  presupposes  that 
the  seller  loses  not  only  title  hwi  control.  Esperson 
V.  Commissioner  (C.A.,  5th  Cir.),  49  Fed.  (2d)  259; 


188  Shaffer  Terminals,  Inc.,  vs. 

Shoenberg  v.  Commisisoner  (C.A.,  8th  Cir.),  77 
Fed.  (2d)  446.  Such  command  over  the  property 
marks  petitioner  as  the  real  owner  for  income  tax 
purposes.  Commissioner  v.  Court  Plolding  Co.,  324 
U.  S.  331.  As  the  Supreme  Court  stated  in  Higgins 
V.  Smith,  supra,  pp.  477,  478: 

*  *  *  The  Government  may  look  at  actuali- 
ties and  upon  determination  that  the  form  em- 
ployed for  doing  business  or  carrying  out  the 
challenged  tax  event  is  unreal  or  a  sham  may 
sustain  or  disregard  the  effect  of  the  fiction  as 
best  serves  the  purposes  of  the  tax  statute.  To 
hold  othermse  would  permit  the  schemes  of 
taxpayers  to  supersede  legislation  in  the  deter- 
mination of  the  time  and  manner  of  taxation. 
It  is  command  of  income  and  its  benefits  which 
marks  the  real  owner  of  property. 

Nor  does  it  make  any  difference  that  such  com- 
mand "may  be  exercised  through  specific  retention 
of  legal  title  or  the  creation  of  a  new  equitable  but 
controlled  interest,  or  the  maintenance  of  effective 
benefit  through  the  interposition  of  a  subservient 
agency."   Griffiths  v.  Helvering,  308  U.  S.  355. 

The  artificiality  of  these  transactions  is  further 
emphasized  when  we  view  the  ultimate  result.  The 
partnership  purchased  the  required  equipment  at  the 
initial  cost  to  petitioner  of  $30,147.65.  From  Oc- 
tober, 1943,  until  February,  1947,  petitioner  paid 
rent  to  the  partnership  in  the  amount  of  $90,144.10. 
On  April  23,  1946,  the  partnership  sold  six  pieces 
of  this  equipment  back  to  petitioner  at  the  depre- 
ciated book  value  of  $10,613.49,  plus  sales  tax  of 
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$318.40.  The  remaining  pieces  of  equipment  were 
distributed  to  the  partners  upon  the  dissolution  of 
the  partnership  on  June  30,  1947,  and  were  sold  to 
petitioner  on  October  27,  1947,  for  $7,500.  The  total 
sum  paid  by  petitioner  to  the  partnership  for  the 
use  and  subsequent  purchase  of  equipment  initially 
costing  $30,147.65  was  $108,575.99.  The  ''rental" 
paid  by  petitioner  comprised  the  total  amount  of  thv 
partnership  earnings,  except  for  a  small  sum  re- 
ceived in  rent  from  others  than  petitioner,  from 
which  the  distribution  of  partnership  ])rofits  was 
made  to  the  partners.  Petitioner  paid  no  dividends 
in  the  years  1943  to  1945,  inclusive. 

Upon  close  scrutiny,  this  entire  plan  is  not,  in 
substance,  a  sale  and  lease  transaction  recognizable 
for  tax  purposes  and  we  therefore  hold  that  the 
amounts  paid  the  partnership  by  petitioner  are  not 
deductible  as  rent  imder  section  23(a)  (1)  (A)  of  the 
Code. 

The  facts  in  the  instant  case  present  an  even 
stronger  case  for  respondent  than  those  presented 
in  a  similar  sale  and  lease  transaction  considered 
in  Catherine  G.  Armston,  12  T.  C.  539.  There,  a 
family  corporation  sold  certain  construction  equip- 
ment to  its  major  stockholder,  the  taxpayer,  who  in 
turn  leased  it  back  to  the  corporation,  which  paid 
rent  for  the  use  of  the  equipment.  This  Court  held 
that  this  did  not  constitute  a  recognizable  sale 
creating  a  valid  obligation  to  pay  rent.  There  the 
lessor  possessed  control  over  the  use  of  the  equip- 
ment and  full  right  of  sale,  whereas  in  the  case 
before  us  no  such  right  existed. 
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Skemp  V.  Commissioner  (C.A.,  Tth  Cir.,  1948), 
168  Fed.  (2d)  598;  reversing  8  T.  C.  415,  is  dis- 
tinguishable from  the  instant  case  on  the  facts. 
There,  ownership  and  control  were  relinquished  by 
the  donor  by  irrevocably  divesting  himself  of  all 
title  and  right  to  the  property  upon  conveying  it  to 
an  independent  trustee  over  which  the  donor  had 
no  control.  On  these  facts,  the  Court  of  Appeals 
held  that  a  bona  fide  lease  existed. 

Petitioner  cites  Bufealo  Meter  Co.,  10  T.  C.  83, 
and  Seminole  Flavor  Co.,  4  T.  C.  1215,  which  are 
not  applicable  here.  In  those  cases  there  was  an 
actual  and  real  separation  of  economic  interests 
between  two  independent  business  entities,  not  the 
creation  of  a  subservient  agency  from  which  inde- 
pendence and  control  has  been  stripped  as  in  the 
case  before  us. 

Decision  will  be  entered  for  the  respondent. 
Served  February  16,  1951. 
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The  Tax  Court  of  the  United  States 
Docket  No.  26127 

SHAFFER  TERMINALS,  INC., 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Findings  of  Fact  and  Opinion,  pro- 
mulgated February  16,  1951,  it  is 

Ordered  and  Decided :  That  there  are  deficiencies 
in  excess  profits  tax  for  the  years  1944  and  1945  in 
the  amounts  of  $20,537.77  and  $22,220.52,  respec- 
tively. 

Enter : 

[Seal]        /s/  LUTHER  A.  JOHNSON, 
Judge. 

Entered  Feb.  19,  1951. 

Served  Feb.  21,  1951. 


[Title  of  Tax  Court  and  Cause.] 

PETITION  FOR  REVIEW  BY  UNITED 
STATES  CIRCUIT  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 

Comes  now  Shaffer  Terminals,  Inc.,  Petitioner  in 
the  above-entitled  cause,  and  hereby  petitions  for  a 
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review  by  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  of  the  decision  of  the 
Tax  Court  of  the  United  States  in  said  cause  en- 
tered February  19,  1951,  pursuant  to  the  Findings 
of  Fact  and  Opinion  of  said  Tax  Court  promulgated 
February  16,  1951. 

The  nature  of  the  controversy  is  as  follows : 
The  Commissioner  of  Internal  Revenue  deter- 
mined deficiencies  in  Petitioner's  excess  profits 
taxes  for  the  years  1944  and  1945  in  amounts  of  $20,- 
537.77  and  $22,220.52,  based  solely  on  the  disallow- 
ance as  deductions  of  $36,484.92  and  $24,633.16  paid 
by  Petitioner  in  those  years,  respectively,  to  Equip- 
ment Associates,  a  partnership,  for  the  rental  of 
equipment  required  and  used  by  Petitioner  in  the 
ordinary  course  of  its  business.  Petitioner  claims 
the  rentals  so  paid  as  an  allowable  deduction  in  the 
computation  of  excess  profits  taxes  for  the  years 
involved,  under  Internal  Revenue  Code,  Section 
23(a)(1)(A),  as  being  "ordinary  and  necessary 
expenses  paid  .  .  .  during  the  taxable  year  in  carry- 
ing on"  its  business.  The  Tax  Court  affirmed  the 
Commissioner  upon  the  ground  that  the  rental  was 
paid  to  a  partnership  composed  of  Petitioner's 
stockholders  under  a  Sale  and  Lease  Agreement 
which  did  not  constitute  "a  sale  and  lease  transac- 
tion recognizable  for  tax  purposes."  Petitioner  con- 
tends that  such  conclusion  is  erroneous  as  a  matter 
of  law,  even  upon  the  facts  as  found  by  the  Tax 
Court,  but  contends  further  that  the  findings  of  the 
Tax  Court  are  incomplete  and  in  part  clearly 
erroneous,   so   that   complete   and   proper   findings 
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necessitate  a  contrary  conclusion  as  a  matter  of  law. 
The  review  is  sought  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  under  In- 
ternal Revenue  Code,  Section  1141,  upon  the  ground 
and  for  the  reason  that  the  Petitioner's  returns  (jf 
the  taxes  in  respect  of  which  its  liability  for  the 
contested  deficiencies  arises  were  made  to  the  Col- 
lector of  Internal  Revenue  for  the  District  of  Wash- 
ington, whose  office  is  located  at  Tacoma,  Washing- 
ton, within  the  Ninth  Judicial  Circuit  of  the  United 
States. 

Dated  this  7th  day  of  May,  1951. 

SHAFFER  TERMINALS,  INC., 
Petitioner. 

By  /s/  SCOTT  Z.  HENDERSON, 

/s/  HENRY  C.  PERKINS, 
Its  Attorneys. 

FREDERICK  D.  METZGER, 

HENDERSON,  CARNAHAN  & 
THOMPSON, 

METZGER,  HLAIR,  GARDNER 
&  BOLDT, 
Of  Counsel. 

Received  and  filed  T.C.U.S.  May  9,  1951. 
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[Title  of  Tax  Court  and  Cause.] 

CLERK'S  CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  the  Tax  Court  of 
the  United  States,  do  hereby  certify  that  the  fore- 
going documents,  1  to  24,  inclusive,  constitute  and 
are  all  of  the  original  papers  and  proceedings  before 
the  Tax  Court  of  the  United  States  as  set  forth 
in  the  "Designation  of  Contents  of  Record  on  Re- 
view" on  file  in  my  office  as  the  original  record  in 
the  above-entitled  proceeding  and  in  which  the  peti- 
tioner in  the  Tax  Court  proceeding  has  initiated 
an  appeal  as  above  numbered  and  entitled,  together 
vdth  a.  true  copy  of  the  docket  entries  in  said  Tax 
Court  proceeding,  as  the  same  appear  in  the  official 
docket  book  in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand  and 
affix  the  seal  of  The  Tax  Court  of  The  United  States, 
at  Washington,  in  the  District  of  Columbia,  this  6th 
day  of  June,  1950. 

[Seal]        /s/  VICTOR  S.  MERSCH, 

Clerk,  the  Tax  Court  of  the 
United  States. 
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[Endorsed]:  No.  12973.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Shaffer  Terminals, 
Inc.,  Petitioner,  vs.  Commissioner  of  Internal 
Revenue,  Respondent.  Transcrijjt  of  the  Record. 
Petition  to  Review  a  Decision  of  the  Tax  Court  of 
the  United  States. 

Filed  June  11,  1951. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

Docket  No.  12973 

SHAFFER  TERMINALS,  INC., 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

STATEMENT  OF  POINTS  RELIED  ON 
BY  PETITIONER 

Comes  now  Shaffer  Terminals,  Inc.,  petitioner  in 
the  above-entitled  cause,  and  makes  the  following 
statement  of  the  points  on  which  it  intends  to  rely, 
namely : 

I. 

The  rentals  paid  by  petitioner  to  Equipment  As- 
sociates, a  partnership  composed  of  petitioner's 
stockholders,  for  equipment  needed  by  petitioner 
in  its  business  are  "trade  or  business  expenses" 
and  proper  deductions  in  the  computation  of  excess 
profits  taxes  under  Section  23(a)(1)(A)  of  the 
Internal  Revenue  Code. 

II. 

The  organization  of  the  partnership.  Equipment 
Associates,  by  the  stockholders  of  petitioner  was  for 
and  accomplished  a  business  purpose.  The  finding 
and  conclusion  of  the  Tax  Court  that  such  organ- 
ization was  "primarily  to  avoid  the  excess  profits 
tax"  and  not  "for  the  purpose  of  financing  equip- 
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ment  which  petitioner  needed   in   its  business,"   is 
clearly  erroneous. 

III. 
The  organization  of  the  partnership,  Equipment 
Associates,  and  the  sale  and  lease  agreements  made 
by  and  between  Equipment  Associates  and  the  peti- 
tioner changed  the  flow  of  economic  benefits.  Ac- 
cordingly, the  Tax  Court  was  in  error  in  dismissing 
from  consideration  the  transfer  of  assets  effected 
thereby  and  holding  that  the  plan  was  not  a  ''sale 
and  lease  transaction  recognizable  for  tax  purposes." 

IV. 

The  following  findings  of  the  Tax  Court  were 
clearly  erroneous : 

(1)  "The  funds  with  which  the  partnership  pur- 
chased the  initial  equipment  were  in  the  main 
obtained  by  bank  loans  to  the  partners,  whose 
source  of  repayment  was  the  revenue  earned  by 
petitioner."  (Opinion  of  Tax  Court,  Document  No. 
19  of  Record  on  Review,  at  page  12.) 

(2)  "The  testimony  of  E.  E.  Searles,  of  the 
Puget  Sound  Bank,  although  contradictory,  is  to 
the  effect  that  petitioner  would  have  been  granted  a 
short  term  loan  had  it  made  application."  (Opinion 
of  Tax  Court,  Document  No.  19  of  Record  on  Re- 
view, at  page  12.) 

(3)  "The  net  effect  of  the  agreement  was  to 
strip  the  partnership  of  all  incidents  of  owner- 
ship ..."  (Opinion  of  Tax  Court,  Document  Xo. 
19  of  Record  on  Review,  at  page  14.) 
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(4)  That  the  transactions  between  the  partner- 
ship and  petitioner  were  purely  artificial,  unreal, 
and  a  sham.  (Opinion  of  Tax  Court,  Document  No. 
19  of  Record  on  Review,  at  page  14.) 

Dated  at  Tacoma,  Washington,  this  19th  day  of 
June,  1951. 

/s/  HENRY  C.  PERKINS, 

/s/  FREDERICK  D.  METZGER, 
Attorneys  for  Petitioner. 

[Endorsed]  :     Filed  U.S.C.A.  June  21,  1951. 
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Shaffer  Terminals,  Inc., 

Petitioner, 
vs. 

Commissioner  of  Internal 
Revenue, 

Respondent. 


INTRODUCTION 

As  set  forth  in  the  Petition  for  Review  (R.  191  to 
193),  this  is  a  petition  to  review  a  decision  of  the  Tax 
Court  of  the  United  States  affirming  the  determina- 
tion by  the  Commissioner  of  Internal  Revenue  of 
deficiencies  in  Petitioner's  excess  profits  taxes  for  the 
years  1944  and  1945,  which  determination  was  based 
solely  on  the  disallowance  as  deductions  of  amounts  paid 
by  the  Petitioner  in  those  years  for  the  rental  of  equip- 
ment required  and  used  by  it  in  the  ordinary  course 
of  its  business. 


JURISDICTIONAL  STATEMENT 

Under  date  of  September  23,  1949,  the  Commissioner 
of  Internal  Revenue  issued  his  ninety-day  letter  advising 
the  Petitioner,  Shaffer  Terminals,  Inc.,  who  will  be 
hereinafter  referred  to  as  the  "Petitioner,"  of  the  de- 
termination of  deficiencies  in  excess  profits  taxes  for 
the  taxable  years  ended  December  31,  1944,  and 
December  31,  1945,  aggregating  $42,758.29  (R.  9).  A 
petition  for  the  redetermination  of  the  deficiencies  so 
announced  was  filed  in  the  Tax  Court  of  the  United 
States  December  12,  1949,  pursuant  to  and  in  accordance 
with  Internal  Revenue  Code,  Section  272  (R.  5  to  15). 
Jurisdiction  of  such  petition  is  conferred  upon  the  Tax 
Court  of  the  United  States  by  I.  R.  C,  Section  1101. 

Petitioner's  tax  returns  of  the  taxes  in  respect  of 
which  such  deficiencies  were  determined  were  filed  with 
the  Collector  of  Internal  Revenue  for  the  District  of 
Washington,  at  Tacoma,  Washington  (R.  19  and  172). 
The  decision  of  the  Tax  Court  was  entered  February 
19,  1951,  pursuant  to  findings  of  fact  and  the  opinion 
of  said  court  promulgated  February  16,  1951  (R.  171 
and  191).  Petitioner's  petition  for  the  review  of  that 
decision  was  filed  in  the  Tax  Court  May  9,  1951  (R.  191- 
193).  Jurisdiction  of  such  petition  is  conferred  upon  the 
U.  S.  Court  of  Appeals  for  the  Ninth  Circuit  by  I.  R.  C, 
Section  1141. 


STATEMENT  OF  THE  CASE 

The  case  was  heard  by  the  Tax  Court  upon  a  stipu- 
lation of  facts  (R.  18  to  88)  and  the  testimony  of  three 
witnesses  for  the  petitioner,  namely,  K.  M.  Kennell 
(R.  98  to  117),  Samuel  B.  Stocking  (R.  117  to  127),  and 
Eldon  E.  Searles  (R.  131  to  170).  The  Commissioner 
offered  no  testimony.  The  facts,  therefore,  are  not  in 
dispute  and,  with  the  exception  of  particular  findings 
which  are  the  subject  of  specific  assignments  of  error, 
were  fairly  found  by  the  Tax  Court.  Briefly  stated,  they 
are  as  follows: 

At  the  commencement  of  World  War  II  and  through- 
out the  period  here  involved,  Shaffer  Terminals,  Inc., 
a  corporation  with  a  capital  of  $20,000.00  only,  was  en- 
gaged in  the  business  of  operating  warehouse  terminals 
and  storage  facilities  (R.  19).  Its  operations  were  con- 
ducted on  leased  properties  for  which  it  paid  rental  on 
a  percentage  basis,  amounting  to  $1 10,796.86  in  1944  and 
to  $73,107.56  in  1945.  Its  principal  activity  was  the 
handling  of  cargo  for  the  Federal  Government,  either 
lend-lease  cargo  destined  for  Russia  or  cargo  for  the 
Army  and  Navy  Departments  outward  bound  for  Alaska 
or  points  in  the  Pacific  Ocean  (R.  21)  and  return  salvage 
from  the  South  Pacific.  The  proper  and  expeditious 
handling  of  that  cargo  required  a  certain  type  of  equip- 
ment, namely,  Clark  Fork-Type  Lift  Trucks.    At  first. 


Petitioner's  requirements  for  this  type  of  equipment  had 
been  supplied  by  rental  from  the  United  States  Army, 
but  with  the  understanding  that  such  arrangement  was 
temporary  only. 

In  the  middle  of  1942,  Petitioner's  business  increased 
very  rapidly  (R.  99)  and  with  that  increase  came  the  need 
for  additional  equipment,  particularly  of  the  type  men- 
tioned. At  the  same  time.  Petitioner  was  continually 
under  pressure  to  return  or  release  the  lift  trucks  rented 
from  the  Army.  Prior  to  September  22,  1943,  the  Army 
gave  Petitioner  notice  that  this  rented  equipment  was 
required  for  the  Army's  own  use.  The  replacement  of 
the  equipment  thus  recaptured  or  to  be  recaptured  by 
the  Army  was  essential  to  the  continuance  of  Petitioner's 
business  and  to  meeting  the  demands  made  on  it  by 
the  Army  and  other  governmental  agencies  for  the  load- 
ing of  cargo  shipped  over  its  terminal.  Rental  from 
others  was  unsuccessfully  attempted.  Acquisition  seemed 
the  only  solution,  but  acquisition  involved  two  problems, 
one,  obtaining  the  priorities  required  by  governmental 
regulations,  and  two,  financing. 

In  the  furtherance  of  the  war  effort,  time  was  of  the 
essence,  and  because  Petitioner  by  reason  of  the  work 
in  which  it  was  engaged  was  in  position  to  secure  the 
necessary  priorities,  it  applied  for  and  secured  the  priori- 
ties and  ordered  certain  of  this  equipment  before  the 
problem  of  financing  was  solved. 
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Various  methods  of  financing  were  considered  and 
abandoned  (R.  102,  103).  One  of  the  methods  of  financing 
so  considered  was  the  borrowing  by  the  Petitioner  from 
its  bank  of  the  funds  necessary.  This  method  was  dis- 
couraged by  the  bank,  which  wanted  ilie  financing 
worked  out  some  other  way  (R.  134).  Such  discourage- 
ment in  banking  practice  is  tantamount  to  advance 
notice  that  a  formal  application  for  a  loan  would  be 
turned  down;  consequently  no  such  application  was 
made. 

In  this  situation,  confronted  by  the  paramount  ne- 
cessity of  obtaining  additional  equipment  and  by  the 
necessity  that  arrangement  had  to  be  made  for  payment 
for  the  equipment  already  ordered,  the  stockholders  of 
Petitioner,  on  or  about  September  22,  1943,  formed  an 
unlimited  partnership  known  as  Equipment  Associates. 
The  interests  of  the  individuals  in  the  corporation  w^ere 
decidedly  unequal,  but  in  the  partnership  their  interests 
were  equal,  and  respectively  as  follows: 
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hidividual 

Interest  in 

Peti 

tioner  Corporal 
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Interest  in 
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R. 

H.  Shaffer 
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54% 

25% 

S. 

B.  Stocking 

72 

36% 

25% 

K. 

M.  Kennell 

12 

6% 

25% 

W 

.  Hopkins 

8 

4% 

25% 

Less  than  a  month  later  R.  H.  Shaffer  died  and  his 
interests  in  both  the  Petitioner  corporation  and  the  part- 


nership  were  acquired  by  the  other  three,  the  former 
unequally,  the  latter  equally,  so  that  on  December  31, 
1943,  and  thereafter,  the  respective  interests  in  the  cor- 
poration and  partnership  were: 

Individual  Interest  in  Petitioner  Corporation  Interest  in 

Number  of  Percentage  of  Partnership 

Shares  Interest 

S.  B.  Stocking  157  78i/2%       One-third 

K.  M.  Kennell  26  13%  One-third 

W.  Hopkins  17  81/2%       One-third 

The  partnership  thus  formed  was  decided  upon  with- 
out consideration  of  the  tax  effect  or  consultation  with 
either  the  corporation's  attorney  or  its  tax  accountant 
and  was  formed  solely  for  the  purpose  of  acquiring  the 
equipment  required  by  the  Petitioner  in  the  performance 
of  its  war  work  and  the  leasing  of  such  equipment  to 
the  Petitioner  as  Petitioner's  needs  required.  (See  Para- 
graph 2,  Partnership  Agreement,  R.  27.)  The  initial 
capital  of  the  partnership.  Equipment  Associates,  was 
$10,000.00,  contributed  equally  by  the  original  four 
partners.  Hopkins,  who  as  a  stockholder  in  Petitioner  had 
only  a  4%  interest  therein,  contributed  his  $2500.00  from 
funds  he  then  had  on  hand.  Kennell,  whose  stock  hold- 
ing in  Petitioner  represented  only  a  6%  interest  therein, 
contributed  his  $2500.00  to  the  initial  capital  of  the 
partnership  partially  from  his  own  funds  and  partially 
from  moneys  borrowed  on  his  individual  credit.  The 
other   partners'    contributions    were   made    from   loans 


made  to  ihcm  on  their  individual  credit.  The  initial 
purchase  ol  cciuipment  was  made  with  the  capital  so 
contributed.  Subsequent  purchases  were  made  by  the 
partnership  with  funds  borrowed  by  the  partnership,  with 
each  partner  liable  for  the  entire  debt  even  though  such 
loans  were  secured  by  chattel  mortgages  on  the  equip- 
ment of  the  partnership.  It  is  unreasonable  to  suppose 
that  the  individual  stockholders  would  have  assumed 
such  a  personal  liability  for  the  corporation,  wherein 
their  interests  were  at  the  time  respectively  78 1/2  per  cent, 
13  per  cent  and  81/2  per  cent. 

The  equipment  so  acquired  was  leased  to  Petitioner 
under  written  agreements  (R.  30).  The  deductibility 
of  the  rental  paid  by  the  Petitioner  therefor  in  the 
determination  of  its  excess  profits  tax  liability  is  the 
sole  question  here  presented.  There  is  involved  no 
question  as  to  the  reasonableness  of  such  rentals.  They 
were  in  accord  with  tariffs  filed  with  the  Public  Service 
Commission  of  the  State  of  Washington  in  compliance 
with  Section  10383  of  Remington's  Revised  Statutes. 
They  were  at  the  same  rates  and  terms  as  the  rentals 
paid  during  the  years  involved  to  the  United  States 
Army  for  the  same  type  of  equipment  (R.  33,  34  and 
100).  The  deductibility  of  the  rental  paid  to  the  Army 
and  others  in  the  same  years  is  unquestioned,  and  if 
the  rental  paid  to  the  partnership  had  been  paid  either 
to  the  Army  or  others  it  would  not  have  been  questioned. 


The  partnership  continued  in  business  until  June 
30,  1947,  when  it  was  dissolved  and  liquidated  (R.  183). 
During  that  time  it  functioned  independently  of  the 
Petitioner,  borrowing  money,  maintaining  its  own  bank 
accounts,  purchasing  equipment  with  its  own  funds,  and 
leasing  such  equipment  as  opportunity  offered,  princi- 
pally to  the  Petitioner  but  also  to  third  parties  (R.  34), 
and  paying  social  security,  business  and  occupational 
taxes,  and  personal  property  taxes.  It  filed  income  tax 
returns  covering  that  period,  showing  equal  distribution 
of  the  partnership  profits,  on  account  of  which  the  part- 
ners individually  paid  increased  income  taxes.  Now  the 
Government  seeks  additional  taxes  from  the  corporation 
on  account  of  the  profits  on  which  the  partners  have 
already  paid  taxes.  Upon  liquidation  of  the  partnership, 
Petitioner  bought  for  its  then  depreciated  value  the 
partnership  equipment,  although  it  was  under  no  obli- 
gation so  to  do  (R.  30). 

ASSIGNMENTS  OF  ERROR 

1.  The  Tax  Court  erred  in  holding  that  the  sale 
and  lease  agreements  between  Petitioner  and  the  part- 
nership. Equipment  Associates,  did  not  constitute  sale 
and  lease  transactions  recognizable  for  tax  purposes. 

2.  The  Tax  Court  erred  in  holding  that  the  rentals 
paid  by  Petitioner  to  Equipment  Associates  are  not 
proper  and  allowable  deductions  under  Section  23(a)- 
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(1)(A)  of  the  Internal  Revenue  Code  in  the  computation 
of  Petitioner's  ^cess  profits  taxes. 

3.  The  Tax  Court  erred  in  deciding  "that  there 
are  deficiencies  in  excess  profits  taxes  for  the  years  1  944 
and  1945  in  the  amounts  of  |20,537.77  and  .1^22,220.52 
respectively." 

4.  The  Tax  Court  erred  in  finding  as  a  fact  that 
Petitioner's  arrangements  for  the  handling  of  cargo,  and 
particularly  lend-lease  cargo  destined  for  Russia,  were  in 
1942  and  1943  "expected  to  .  .  .  continue  for  the  duration 
of  the  war."  (R.  173). 

5.  The  Tax  Court  erred  in  finding  as  a  fact  that  the 
partnership.  Equipment  Associates,  was  organized  "pri- 
marily to  avoid  the  excess  profits  tax  and  its  impact  on 
the  earnings  of  Petitioner.  It  was  not  organized  for  the 
purpose  of  financing  the  purchase  of  equipment  which 
Petitioner  needed  in  its  business."  (R.  184). 

6.  The  Tax  Court  erred  in  finding  and  holding  that 
"the  testimony  of  E.  E.  Sarles  .  .  .,  although  contradictory, 
is  to  the  effect  that  petitioner  would  have  been  gianted 
a  short-term  loan  had  it  made  application."  (R.  186). 

7.  The  Tax  Court  erred  in  finding  and  holding  that 
the  partnership  w^as  an  agency  created  by  Petitioner  and 
subservient  to  it  from  which  independence  and  control 
had  been  stripped.  (R.  190). 
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ARGUMENT 

On  the  main  issue  whether  the  rentals  paid  by 
Petitioner  to  the  partnership  are  proper  deductions  in 
the  computation  o£  excess  profits  tax,  which  issue  is 
presented  by  Assignments  of  Error  Nos.  1,  2  and  3, 
Petitioner's  claim  that  the  Commissioner  and  the  Tax 
Court  erred  in  the  disallowance  of  such  deductions  rests 
upon  the  following  propositions: 

(a)  A  taxpayer  has  the  right  to  decrease  his  tax 
liability  by  any  lawful  means. 

Gregory  v.  Helvering,  293  U.S.  465,  79  L.  Ed.  596; 

Jones  V.  Helvering,  63  App.  D.  C.  240,  71  Fed. 
(2d)  214,  at  217;  Cert,  denied,  293  U.  S.  583, 
79  L.  Ed.  679. 

(b)  In  so  doing  a  taxpayer  has  the  right  "to  adopt 
the  type  of  organization  he  deems  to  be  suitable  and 
preferable." 

Coca  Cola  Bottling  Co.  of  Sacramento,  Ltd.  v. 
Commissioner,  17  Tax  Court ,  No.  14,  pro- 
mulgated July  31,  1951; 

Moline    Properties,   Inc.    v.    Commissioner,    319 
U.  S.  436,  87  L.  Ed.  1499; 

Twin  Oaks  Co.  v.  Commissioner,  183  Fed. (2d) 
385  (CCA.  9th). 
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(c)  The  partnership  and  the  Petitioner  were  separate 
entities. 

Moline    Properties,   Inc.   v.    Commissioner,    319 
U.  S.  436,  87  L.  Ed.  1499; 

National  Investors  Corp.  v.  Hoey,  144  Fed. (2d)  466 
(CCA.  2nd); 

Twin  Oaks  Co.  v.  Commissioner,  183  Fed(2d)  385 
(CCA.  9th); 

John  L.  Denning  if  Co.  v.   Commissioner,   180 
Fed(2d)  288,  (CCA.  10th); 

Coca  Cola  Bottling  Co.   of  Sacramento,  Ltd.  v. 
Commissioner,  17  Tax  Court ,  No.  14. 

(d)  Being  separate  entities,  the  transactions  between 
them  cannot  be  disregarded  for  tax  purposes  because 
those  transactions  changed  the  flow  of  economic  benefits. 

Higgi7is  V.  Smith,  308  U.  S.  437,  84  L.  Ed.  406; 

Commissioner  v.  Greenspun,  156  Fed(2d)  917: 

Twin   Oaks  Co.  v.   Commissioner,   183   Fed. (2d) 
385; 

Brown  v.  Commissioner,  180  Fed. (2d)  926  (C.C 
A.  3rd); 

Skemp  V.  Commissioner,  168  Fed. (2d)  598  (C.C. 
A.  7th); 

Shirley  v.  O'Malley,  91  Fed.  Supp.  98. 
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We  shall  not  labor  the  first  two  of  the  foregoing 
propositions.  Both  are  now  firmly  established  in  the  law 
of  income  and  related  taxes,  and  the  first  is  conceded  by 
the  Tax  Court. 

The  authoritative  test  of  separate  taxable  entities  is 
prescribed  by  the  Supreme  Court  in  the  Moline  Prop- 
erties Company  case,  319  U.  S.  at  438,  87  L.  Ed.  at  p.  1502, 
as  follows: 

"The  doctrine  of  corporate  entity  fills  a  useful 
purpose  in  business  life.  Whether  the  purpose  be 
to  gain  an  advantage  under  the  law  of  the  state  of 
incorporation  or  to  avoid  or  to  comply  with  the 
demands  of  the  creditors  or  to  serve  the  creator's 
personal  or  undisclosed  convenience,  so  long  as  that 
purpose  is  the  equivalent  of  business  activity  or  is 
followed  by  the  carrying  on  of  business  by  the  cor- 
poration, the  corporation  remains  a  separate  taxable 
entity." 

In  National  Investors  Corporatioji  v.  Hoey,  144  Fed. 
(2d)  at  467,  Judge  Learned  Hand  , after  pointing  out  the 
errors  made  by  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit  in  interpreting  and  applying  prior  de- 
cisions of  the  Supreme  Court  of  the  United  States,  said 
of  the  test  prescribed  in  the  Moline  Properties  case  and 
above  quoted: 

"The  gloss  then  put  upon  Higgins  v.  Smith,  supra, 
was  deliberate  and  is  authoritative:  it  was  that,  what- 
ever the  purpose  of  organizing  the  corporation,  'so 
long  as  that  purpose  is  the  equivalent  of  business 
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activity  or  is  followed  by  the  carrying  on  of  business 
by  tlie  corporation,  the  corporation  remains  a  sep- 
arate taxable  entity'." 

These  tests  have  been  applied  in  determining  the 
separable  taxable  entity  of  a  corporation  from  that  of  a 
partnership  formed  by  the  stockholders  of  the  corpora- 
tion. Thus,  Judge  Harron,  in  delivering  the  majority 
opinion  of  the  Tax  Court  in  the  Cora  Cola  Bottling  Com- 
pany case,  supra,  which  was  promulgated  July  31,  1951, 
said: 

"The  members  of  the  partnership  are  subject  to 
the  unlimited  personal  liability  which  may  develop 
out  of  the  operation  of  the  business  by  the  partner- 
ship in  place  of  the  limited  liability  to  which  they 
had  been  subject  previously  as  stockholders  of 
Sacramento  Company  when  it  conducted  the  bot- 
tling and  distributing  business.  The  change  in 
personal  liability  is  evidence  of  the  reality  in  the 
change  of  the  form  of  the  entity  which  thereafter 
operated  the  business." 

In  John  L.  Denning  &  Co.  v.  Commissioner,  supra. 
Chief  Justice  Phillips,  in  delivering  the  unanimous 
opinion  of  the  10th  Circuit,  said,  180  Fed.(2d)  page  290: 

"We  think  there  could  be  no  doubt  on  the  un- 
disputed facts  in  the  record  that  the  partnership 
served  an  independent  business  purpose.  It  was 
owned,  its  capital  was  subscribed,  and  its  credit  ^^'as 
provided  by  three  minority  stockholders  in  the 
corporation.  It  purchased  and  sold  broom  corn.  It 
owned  its  o^vn  ^varehouse.  In  so  far  as  it  used  office 
space,  facilities  and  employees  of  the  corporation, 
and  w^arehouse  storage,  it  paid  full  value  therefor 
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and  was  not  favored.  The  corporation  and  the  part- 
nership kept  separate  books  and  records  and  the 
books  and  records  of  the  partnership  clearly  reflected 
the  business  transacted  by  it  and  the  income  earned 
by  it.  It  was  organized  primarily  for  the  purpose 
of  enabling  Mrs.  Effie  Denning  to  employ  her  own 
capital  and  utilize  her  knoTv^ledge  in  the  broom 
corn  business  at  a  particularly  advantageous  time  in 
that  business.  It  served  a  legitimate  business  purpose. 
It  was  not  a  sham.  Under  the  undisputed  facts  on 
this  record  we  do  not  think  the  separate  entity  of 
the  corporation  and  the  partnership  may  be  disre- 
garded." 

In  the  case  of  Twin  Oaks  Company  v.  Commissioner, 
183  Fed(2d)  385,  decided  by  this  Court  July  20,  1950, 
the  facts  were  that  the  stockholders  of  a  corporation,  after 
its  operations  for  some  time  had  resulted  in  unsatisfactory 
profits,  "executed  a  partnership  agreement  whereby  the 
four,  as  equal  partners,  Tvould  take  over  the  business  of 
the  corporation,"  purchasing  its  operating  assets  and 
leasing  from  it  the  real  estate  on  which  the  business  had 
been  and  ^\'as  then  being  conducted,  but  keeping  the 
corporation  alive  "for  the  sole  purpose  of  holding  title 
to  the  real  estate."  This  Court  found  as  controlling  facts 
that  the  partnership  was  actually  formed,  that  the  stock- 
holders were,  as  members  of  the  partnership,  subjected 
to  unlimited  personal  liability  for  the  partnership  debts, 
that  the  profits  of  the  business  of  the  partnership  were 
thereafter  distributed  to  the  partners  equally  and  not  in 
proportion  to  their  respective  stock  holdings  in  the  cor- 
poration (all  of  which  facts  are  present  here),  and  held: 
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"These  changes,  all  made  without  thought  of  or 
intent  to  achieve  tax  advantages,  were,  we  think,  far 
more  than  mere  ^changes  in  form.  The  Tax  Court 
felt  that  the  fact  that  the  profits  were  distributed 
in  a  different  manner  and  in  different  proportions, 
but  to  the  same  people,  indicated  that  the  changes 
were  formal  only.  1  he  logic  of  this  position  escapes 
us,  for  it  ignores  the  reality  of  the  conversion  from 
corporate  to  partnership  operation  of  the  business 
and  tends  in  no  way  to  show  that  the  corporation 
rather  than  the  partnership  earned  the  income." 
(Opin.  183Fed.(2d)  p.  387). 

In  the  instant  case,  the  partnership.  Equipment  As- 
sociates, formed  by  the  stockholders  of  the  Petitioner 
corporation  meets  all  the  tests  of  a  separate  taxable 
entity.  It  was  actually  formed.  There  was  no  fraud  in 
its  formation  or  subsequent  business  activities.  Its  initial 
capital  was  contributed  equally  by  the  partners  and  in 
shares  utterly  disproportionate  to  their  stock  holdings  in 
Petitioner.  It  was  recognized  as  a  separate  entity  by  the 
Bank  from  which  it  borrowed  money,  for  the  repayment 
of  which  each  partner  was  individually  fully  liable.  It 
was  recognized  as  a  separate  entity  by  the  taxing  authori- 
ties of  the  State  of  Washington,  to  which  it  paid  social 
security  and  business  or  occupational  taxes,  and  by  the 
taxing  authorities  of  the  United  States,  to  which  it  made 
income  tax  returns,  and  it  distributed  its  profits  equally 
to  its  members. 

The  Tax  Court  did  not  find  that  the  Petitioner  and 
the  partnership  were  not  separate  entities.    It  did  not 


find  that  the  organization  of  the  partnership  was  not 
"followed  by  the  carrying  on  of  business"  by  it.  It  made 
no  finding  on  either  of  these  points,  although  the  facts 
that  the  Petitioner  and  the  partnership  were  separate 
entities  and  that  after  its  organization  the  partnership 
carried  on  business  are  established  beyond  question  by 
the  record.    On  the  contrary,  the  Tax  Court  found: 

"The  stockholders  of  Petitioner  organized  the 
partnership  primarily  to  avoid  the  excess  profits  tax 
and  its  impact  on  the  earnings  of  Petitioner."  (R. 

184). 

This  finding  is  clearly  erroneous  because  directly  con- 
trary to  unimpeached  and  wholly  uncontradicted  testi- 
mony. It  is  the  subject  of  a  special  assignment  of  error 
and  will  be  discussed  in  more  detail  later.  But,  even  if 
warranted,  it  is  a  finding  as  to  purpose  or  motive.  Since 
the  decision  in  Moline  Properties,  Inc.  v.  Commissioner, 
319  U.  S.  436,  87  L.  Ed.  1499,  purpose,  at  least  in  the 
absence  of  fraud,  is  immaterial  "so  long  as  that  purpose 
is  the  equivalent  of  business  activity  or  is  followed  by  the 
carrying  on  of  business." 

(d)     The    transaction   between    Petitioner   and    the 
partnership  changed  the  flow  of  economic  benefits. 

The  Tax  Court  rested  its  decision  upon   the  con- 
clusion: 

"Upon  close  scrutiny,  this  entire  plan  is  not,  in 
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substance,  a  sale  and  lease  transaction  recognizable 
for  tax  purposes  ...  ."  (R.  189). 

In  turn,  it  based  that  conclusion  on  the  proposition 
that  "control  over  the  property  (i.e.,  the  eriuipment  of 
the  partnership.  Equipment  Associates)  remained  in 
Petitioner."  (R.  187). 

The  Tax  Court  purported  to  make  a  realistic  ap- 
proach to  the  question  of  tax  liability  upon  the  principle 
said  by  it  to  have  been  initiated  by  the  Supreme  Court 
of  the  United  States  in  Gregory  v.  Helvering,  293  U.  S. 
465,  79  L.  Ed.  596,  namely:  "Whether  the  transaction 
under  scrutiny  is  in  substance  what  it  purports  to  be  in 
form."  (R.  187).  The  principle  so  broadly  stated  was 
repudiated  by  the  Supreme  Court  in  Higgins  v.  Smith, 
308  U.  S.  437,  84  L.  Ed.  406,  in  the  following  language: 

"The  Government  urges  that  the  principle  under- 
lying Gregory  v.  Helvering  finds  expression  in  the 
rule  calling  for  a  realistic  approach  to  tax  situations. 
As  so  broad  and  unchallenged  a  principle  furnishes 
only  a  general  direction,  it  is  of  little  value  in  the 
solution  of  tax  problems.  If,  on  the  other  hand,  the 
Gregory  case  is  vie^ved  as  a  precedent  for  the  disre- 
gard of  a  transfer  of  assets  -^vithout  a  business  purpose 
but  solely  to  reduce  tax  liability,  it  gives  support 
to  the  natural  conclusion  that  transactions,  -^diich 
do  not  vary  control  or  change  the  flops'  of  economic 
benefits,  are  to  be  dismissed  from  consideration." 

(Opin.  308  U.  S.,  p.  476,  84  L.  Ed.  410). 
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Conversely  stated,  the  principle  or  rule  established 
by  Higgins  v.  Smith  is  that  transactions  which  either  vary 
control  or  change  the  flow  of  economic  benefits  are  not 
to  be  disregarded  in  the  determination  of  tax  liability. 
The  rule  was  so  interpreted  by  the  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit  in  Commissioner  of  Internal 
Revenue  v.  Greenspun,  156  Fed. (2d)  917,  when  it  held: 

"The  Tax  Court,  we  think  correctly  interpreted 
Higgins  V.  Smith,  supra,  ...  as  authority,  in  short, 
for  the  view  that  transactions  which  do  not  in 
reality  vary  control,  or  change  the  business  aspects 
of  a  situation  are  to  be  dismissed  from  consideration 
in  determining  tax  incidents."  (Opin.  156  Fed. (2d) 
920). 

The  rule  or  principle  so  interpreted  was  applied  by 
this  Court  in  Twin  Oaks  Company  v.  Commissioner,  183 
Fed.(2d)  385. 

See  also: 

Brown  v.  Commissioner,  180  Fed.(2d)  926  (CCA. 
3rd); 

Ross  V.  Commissioner,  129  Fed.(2d)  310  (CCA. 
5th); 

Shirley  v.   O'Malley,  91   Fed.   Supp.   98  (D.CD. 
Nebr.) 

The  present  case  falls  within  and  is  governed  by  that 
rule,  because  it  is  indisputable  that  the  transactions  be- 
tween the   Petitioner  and  the  partnership.  Equipment 
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Associates,  changed  the  flow  of  cconoinic  benefits.  (See 
Findings  of  the  Tax  Court,  R.  182-3). 

The  Tax  Court  wholly  disregarded  the  fact  of  the 
change  in  the  flow  of  economic  benefits  effected  by  these 
transactions  and  rested  its  decision  upon  the  proposition 
that  there  was  in  fact  no  change  in  the  control  of  the 
equipment.  Under  the  rule  here  being  considered,  the 
existence  of  either  a  change  in  control  or  a  change  in 
the  flow  of  economic  benefits  precludes  disregard  of  the 
transaction  in  determining  tax  incidents. 

Undoubtedly  it  will  be  contended  that  the  decision 
of  the  Tax  Court  is  supported  by  W.  H.  Armston  Co.  v. 
Commissioner,  188  Fed. (2d)  531  (CCA.  5th).  That  case 
is  clearly  distinguishable.  There,  the  transaction  was 
between  a  corporation  and  its  principal  stockholder, 
Catherine  Armston,  who,  with  her  husband,  "owned 
virtually  all  of  the  stock  in  W.  H.  Armston  Co.,  Inc." 
The  transaction  worked  no  change  in  the  flow  of  eco- 
nomic benefits.  Furthermore,  in  that  case  the  corporation 
had  in  previous  years  acquired  the  equipment  which  it 
sold  to  Catherine  Armston  and  there  was  not  present  the 
problem  of  financing  additional  equipment  needed  by 
the  corporation.  Her  purchase  thereof  was  not  financed 
with  her  own  funds  or  personal  credit  independent  of 
the  corporation,  but  on  security  of  stock  in  the  corpora- 
tion pledged  by  her.  Here,  the  initial  purchase  of  equip- 
ment by  the  partnership  was  financed  by  the  partnership, 
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wholly  independently  of  the  corporation  and  with  capital 
contributed  equally  to  the  partnership  by  each  of  the 
partners  wholly  from  his  own  funds  either  previously 
accumulated  or  secured  on  his  personal  credit.  Subse- 
quent purchases  by  the  partnership  were  financed  by  it 
independently  of  Petitioner  (R.   177). 

Upon  the  issue  whether  the  transactions  between 
Petitioner  and  the  partnership  are  recognizable  for  tax 
purposes,  we  submit  the  case  is  in  all  essential  particulars 
parallel  to  and  governed  by  the  decision  of  this  Court 
in  Twin  Oaks  Co.  v.  Commissioner,  183  Fed. (2d)  385. 
The  following  language  from  Judge  Lindley's  opinion 
in  that  case  applies  with  full  force  here,  namely: 

"It  seems  clear  to  us,  however,  that  the  Tax 
Court,  in  its  characterization  of  the  change  in  busi- 
ness structure  involved  in  the  instant  case  as  sham 
and  a  mere  form  without  substance,  has,  in  effect 
denied  the  taxpayers  the  legal  right  to  conduct  their 
business  affairs  through  a  medium  of  their  own 
choice." 

ASSIGNMENTS  OF  ERROR  AS  TO 
PARTICULAR  FINDINGS 

In  considering  these  assignments  of  error,  namely, 
Assignments  of  Error  4  to  7,  inclusive,  it  is  to  be  re- 
membered, (1)  that  the  Commissioner  offered  no  testi- 
mony, and  (2)  that  the  decision  of  the  Tax  Court  was 
by  a  single  judge. 
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In  general,  these  several  assignments  of  error  as  to 
particular  findings  or  holdings  of  the  Tax  Court  are 
based  upon  the  following  propositions  of  law: 

"The  finding  is  'clearly  erroneous'  when  although 
there  is  evidence  to  support  it,  the  reviewing  court 
on  the  entire  evidence  is  left  with  the  definite  and 
firm  conviction  that  a  mistake  has  been  committed." 

U.  S.  V.  U.  S.  Gypsum  Co.,  33  U.  S.  364,  395,  92 
L.  Ed.  746,  766. 

"It  is  axiomatic  that  uncontradicted  testimony 
must  be  followed." 

Grace  Bros.  v.  Commissioner,  173  Fed.(2d)  170, 
at  174  (CCA.  9th). 

"It  (the  Tax  Court)  may  not  arbitrarily  discredit 
and  disregard  unimpeached,  competent  and  relevant 
testimony  of  a  taxpayer  which  is  uncontradicted." 

A  &  A  Tool  ir  Supply  Co.  v.  Commissioner,  182 
Fed.(2d)  300,  at  304  (CCA.  10th). 

See  also: 

/.  H.   Robinson   Truck  Lines  v.   Commissioner, 
183  Fed.(2d)  739  (CCA.  5th). 

The  finding  that  Petitioner's  arrangements  for  the 
handling  of  cargo  were  "expected  to  .  .  .  continue  for 
the  duration  of  the  war"  (Assignment  of  Error  4)  is 
directly  contrary  to  the  competent,  relevant,  unim- 
peached and  uncontradicted  testimony  of  K.  M.  Kennell. 
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He  testified  in  respect  to  the  duration  of  the  use  of  the 
equipment  purchased  by  the  partnership,  as  follows: 

"A  use  for  it  might  be  ended  at  any  time.  It  was 
in  this  lend-lease  operation  with  Russia,  to  Vladi- 
vostok and  similar  points  on  the  Pacific  Coast  of 
Siberia.  The  threat  of  the  Japanese  interrupting 
that  lend-lease  line  was  ever  present,  and  no  one 
knew  from  one  day  to  the  next  whether  that  line  was 
going  to  be  permitted  to  stay  open  or  not."  (R.  105). 

and  on  cross-examination  Mr.  Kennell  testified  that 
Petitioner  was  operating  under  no  contracts  but  simply 
an  arrangement  under  which  "we  handled  cargo  they 
sent  to  us  day  by  day."  To  the  question  asked  by  Mr. 
Picco: 

"But  you  expected  and  contemplated  and  expected 
that  this  arrangement  would  continue  during  the 
duration  of  the  war  period,  did  you  not?" 

he  answered: 

"In  part,  that  may  be  true,  sir,  but  as  I  explained 
in  answer  to  the  question  a  moment  ago,  no  one 
knew  how  long  the  Russian  supply  line  would  be 
left  open,  that  was  in  the  hands  of  the  Japanese." 
(R.  107). 

Likewise,  the  finding  that  the  partnership  was  organ- 
ized "primarily  to  avoid  the  excess  profits  tax"  and  not 
"for  the  purpose  of  financing  the  purchase  of  equipment 
which  Petitioner  needed  in  its  business,"  (Assignment 
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of  Error  5)  is  directly  contrary  to  the  testimony  of  the 
said  K.  M.  Kennell.  He  testified,  without  impeachment 
or  contradiction,  that  in  August  of  1943  "We  (the  Peti- 
tioner) were  already  borrowing  as  heavily  as  we  could 
hope  to,  from  the  bank,  because  of  the  tremendous 
amounts  of  accounts  receivable  we  were  having  to  carry," 
(R.  103)  and  "The  corporation's  net  returns  in  any  year 
during  that  period  could  not  possibly  sustain  the  invest- 
ment that  would  be  necessary  in  equipment."  (R.  105). 

In  this  he  is  fully  corroborated  by  the  testimony  of 
Mr.  E.  E.  Searles,  Vice-President  of  Puget  Sound  National 
Bank  (R.  138,  140,  163,  168). 

Mr.  Kennell  further  testified  that  the  purpose  of  the 
partnership.  Equipment  Associates,  was  the  financing  of 
the  acquisition  of  the  lift-truck  type  of  equipment  (R. 
117),  and  in  this  he  is  corroborated  by  paragraph  2  of  the 
Partnership  Agreement  (R.  27).  On  cross-examination 
he  testified  as  follows: 

Q.  Why  was  it  necessary  to  form  this  partner- 
ship, if  all  the  answers  you  have  given  me  are  true? 

A.  The  answer,  Mr.  Picco,  is  quite  obvious.  That 
is,  that  our  net  position  was  not  going  to  be  sufficient 
to  permit  us  to  finance  this  equipment,  plus  other 
equipment  that  was  contemplated  with  other  busi- 
ness that  was  being  considered  for  us  by  the  Army 
and  others,  and  the  necessity  of  tying  up  so  much 
of  our  funds  in  the  nature  of  accounts  receivable 
and  other  forms  of  working  capital.  (R.  108-9). 
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Q.  Actually,  is  it  not  true  that  the  only  reason 
for  forming  that  partnership  was  to  operate  (exclude 
or  reduce)  the  excess  profits  tax  from  these  pay- 
ments? 

A.  Had  that  been  our  intention,  sir,  we  would 
have  changed  our  corporation  to  a  partnership  and 
taken  the  benefit  of  it  on  all  our  other  transactions. 

(R.  110). 

Further,  on  cross  examination,  he  testified  in  effect 
that  the  Bank  definitely  indicated  that  it  was  not  in  a 
position  to  loan  money  to  the  Petitioner  for  the  equip- 
ment in  addition  to  the  loans  they  were  then  carrying, 
that  an  equipment  loan  would  be  a  capital  loan  and  they 
could  not  see  where  the  Petitioner  could  earn  the  money 
to  repay  it;  that  their  banker  did  not  say  "he  would  not 
loan  at  all.  He  said  it  wasn't  the  proper  loan  to  make 
at  that  time."  (R.  112). 

As  to  the  finding  that  the  testimony  of  E.  E.  Searles 
"is  to  the  effect  that  Petitioner  would  have  been  granted 
a  short-term  loan  had  it  made  application"  (Assignment 
of  Error  6)  we  submit  that  on  a  careful  reading  and  con- 
sideration of  Mr.  Searle's  testimony  (R.  129  to  170)  this 
Court  will  be  convinced  that  the  finding  is  unjustified 
and  clearly  erroneous. 

Searles  at  no  time  testified  that  in  1943  a  loan  to 
purchase  equipment  would  have  been  made  to  Petitioner 
if  it  had  applied  therefor.    Quite  the  contrary.    In  the 
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initial  discussion  regarding  ihe  financing  of  ihc  acquisi- 
tion of  the  needed  equipment,  he  "discouraged  the  bor- 
rowing by  the  Corporation,"  (R.  134)  and  again  to  the 
same  effect  (R.  140).  As  previously  stated,  a  banker's 
discouragement  is  but  his  polite  way  of  serving  notice 
that  formal  application  for  such  loan  would  be  useless. 
He  further  testified,  in  response  to  the  question  whether 
the  Bank  would  have  made  loans  to  the  Petitioner  for 
the  same  purpose  and  on  the  same  basis  as  they  did  to 
the  partners  of  Equipment  Associates  and  to  the  partner- 
ship: 

"No,  I  don't  think  we  would,  because  they  were 
not  entitled  to  it."  (R.  138). 

On  cross-examination  he  testified  that  he  would  not 
have  recommended  a  loan  of  approximately  |9,500.00  to 
the  Petitioner  in  September  and  October  of  1943.  He 
said,  "It  might  have  gone  through,  but  I  would  not  have 
recommended  it."  (R.  142)  See  also  his  testimony  R.  148 
and  154. 

On  his  redirect  examination  the  following  occurred: 

Q.  You  said  definitely  you  would  not  recom- 
mend a  loan  to  Shaffer  Terminals  on  a  question  of 
credit,  but  you  said  it  might  have  gone  through.  Do 
loans  normally  go  through  against  your  recom- 
mendation? 

A.  Oh,  no,  not  against  recommendation,  no. 
Normally  they  do  not,  no. 
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Q.     It  would  be  a  very  unusual  thing  if  the  loan 
would  have  gone  through? 

A.     It  would  be,  with  the  senior  officer  recom- 
mending. (R.  163). 

And  on  recross  examination  he  reiterated  that  if  the 
Petitioner  had  come  in  for  a  loan  in  September  or 
October  of  1943  and  if  he  knew  that  the  purpose  of 
that  loan  was  to  buy  equipment,  he  would  not  have 
recommended  the  loan  (R.  168). 

The  most  that  can  be  said  for  his  testimony  is  that 
under  adroit  cross  examination  he  came  close  to  saying, 
but  did  not  actually  say,  that  if  in  September  or  October 
of  1943  he,  or  the  Bank,  had  known  or  could  have  fore- 
seen the  results  of  Petitioner's  operations  during  the 
years  1944  or  1945  (R.  164-5)  the  Bank  might  have  made 
an  equipment  loan  to  Petitioner  if  all  the  stockholders 
had  endorsed  the  paper  (R.  169-70). 

As  to  the  finding  or  holding  that  the  partnership  was 
a  subservient  agency  created  by  Petitioner  from  which 
independence  and  control  had  been  stripped  (Assign- 
ment of  Error  7),  we  submit  that  it  has  been  demon- 
strated under  our  discussion  of  the  proposition  that  the 
Petitioner  and  the  partnership  were  separate  taxable 
agencies,  that  the  partnership  was  not  created  by  the 
corporation  but  was  at  all  times  a  separate  and  inde- 
pendent jural  and  taxable  entity.   Accordingly,  this  par- 
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ticular  finding  or  conclusion,  whatever  it  may  be,  is  also 
clearly  erroneous. 

There  being  no  question  that  the  rents  paid  by 
Petitioner  to  Equipment  Associates  were  not  excessive  or 
that  Petitioner  was  legally  obligated  to  pay  the  same,  or 
that  rents  paid  in  the  ordinary  course  of  business  are  al- 
lowable deductions  in  the  computation  of  excess  profits 
taxes  under  Section  23(a)(1)(A)  of  the  Internal  Revenue 
Code,  we  submit  the  decision  of  the  Tax  Court  should 
be  reversed  and  either  the  deficiencies  in  Petitioner's 
excess  profits  taxes  for  the  years  1944  and  1945  expunged, 
or  the  case  remanded  to  the  Tax  Court  with  directions 
to  enter  judgment  in  accordance  with  the  prayer  of 
Petitioner's  petition  to  that  Court  to  review  the  Com- 
missioner's determination  in  respect  of  such  deficiencies. 

Respectfully  submitted, 

Henry  C.  Perkins, 
Frederick  D.  Metzger, 

Attorneys  for  Petitioner. 

Metzger,  Blair,  Gardner  R:  Boldt. 

Of  Counsel. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  12,973 
Shaffer  Terminals,  Inc.,  rETiTioNf:R 

V. 

Commissioner  of  Internal  Revenue,  respondent 


ON  PETITION  FOR  REVIEW  OF  THE  DECISION  OF  THE  TAX 
COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  THE  RESPONDENT 


OPINION   BELOW 


The  findings  of  fact  and  opinion  of  the  Tax  (^ourt 
(R.  172-190)  are  reported  at  16  T.C.  356. 

JURISDICTION 

The  petition  for  review  (R.  191-193),  which  was  filed 
May  9, 1951  (R.  193),  and  involves  deficiencies  in  excess 
profits  tax  of  $20,537.77  and  $22,220.52  for  the  years 
1944  and  1945,  respectively.  On  September  23,  1949, 
the  Commissioner  of  Internal  Revenue  mailed  to  the 
taxpayer  notice  of  a  deficiency  in  the  total  amount  of 
$42,758.29.  (R.  9-15.)  Within  ninety  days  thereafter 
and  on  December  12,  1949,  the  taxpayer  filed  a  petition 

(1) 
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with  the  Tax  Court  for  a  redetermination  of  that  defi- 
ciency under  the  provisions  of  Section  272  of  the  In- 
ternal Revenue  Code.  (R.  5-15.)  The  decision  of  the 
Tax  Court  sustaining  the  deficiency  was  entered  Feb- 
ruary 19,  1951.  (R.  191.)  The  case  is  brought  to  this 
Court  by  a  petition  for  review  filed  May  9, 1951  (R.  191- 
193),  pursuant  to  Section  1141(a)  of  the  Internal  Reve- 
nue Code,  as  amended  by  Section  36  of  the  Act  of  June 
25, 1948. 

QUESTION   PRESENTED 

Whether  so-called  ''rental"  payments  made  by  tax- 
payer corporation  to  a  partnership  composed  of  tax- 
payer's sole  stockholders  were  deductible  as  "ordinary 
and  necessary"  business  expenses  under  Section  23(a) 
(1)  (A)  of  the  Internal  Revenue  Code. 

STATUTE   AND   REGULATIONS   INVOLVED 

Internal  Revenue  Code : 

Sec.  23  [As  amended  by  Sec.  121  of  the  Revenue 
Act  of  1942,  c.  619,  56  Stat.  798].  Deductions  feom 
Gross  Income. 

In  computing  net  income  there  shall  be  allowed 
as  deductions : 

(a)  Expenses. — 

(1)   Trade  or  business  expenses. — 

(A)  In  general. — All  the  ordinary  and  neces- 
sary expenses  paid  or  incurred  during  the  taxable 
year  in  carrying  on  any  trade  or  business,  including 
a  reasonable  allowance  for  salaries  or  other  com- 
pensation for  personal  services  actually  rendered ; 
traveling  expenses  (including  the  entire  amount 
expended  for  meals  and  lodging)  while  away  from 
home  in  the  pursuit  of  a  trade  or  business;  and 
rentals  or  other  payments  required  to  be  made  as  a 
condition  to  the  continued  use  or  possession,  for 
purposes  of  the  trade  or  business,  of  property  to 


which  the  taxpayer  has  not  taken  or  is  not  taking 
title  or  in  which  he  has  no  equity. 


(26  U.S.C.  1946  ed.,  Sec.  23.) 

Treasury  Regulations  111,  x>romulgated  under  the 
Internal  Revenue  Code : 

Sec.  29.23 (a) -1.  Bimness  Expenses. — Business 
expenses  deductible  from  gross  income  include  the 
ordinary  and  necessary  expenditures  directly  con- 
nected with  or  pertaining  to  the  taxpayer's  trade  or 
business  ***,***  Among  the  items  in- 
cluded in  business  expenses  are  management  ex- 
penses *  *  *  and  rental  for  the  use  of  business 
property.  *  *   * 

STATEMENT 

The  facts  as  stipidated  (R.  18-26)  and  found  by  the 
Tax  Court  (R.  172-184)  may  be  summarized  as  follows: 

Taxpayer  is  a  corporation  engaged  in  the  business  of 
operating  warehouse  terminals  and  storage  in  Tacoma, 
Washington.  On  October  20,  1943,  R.  H.  Shaffer,  one 
of  taxpayer's  four  shareholders,  died.  His  shares  of 
stock  in  taxpayer  were  acquired  by  the  surviving  share- 
holders. (R.  172.)  On  December  31,  1943,  the  capital 
stock  of  taxpayer  was  held  as  follows  (R.  173) : 

%  of 
Shareholder  Shares     Ownership 

Samuel  B.  Stocking   [president]  157  78.5 

K.  M.  Kennell  [vice-president-secretary]  26  13 

W.  Hopkins  [treasurer]  17  8.5 


[Total]  200  100 

The  business  of  taxpayer  increased  very  rapidly  and 
continuously  from  July  1942  through  1943  and  the  sub- 
sequent war  years.  This  increase  was  due  to  war  busi- 
ness provided  by  the  United  States  Army  and  Navy,  the 
Russian    Government   and   the    British   Government. 
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Taxpayer  handled  various  cargoes  for  these  contractors 
on  a  daily  basis,  under  an  arrangement  with  the  named 
governments,  which  was  expected  to  and  did  continue 
for  the  duration  of  the  war.    (R.  173.) 

Early  in  1943,  due  to  the  increase  in  business  and  the 
increasing  pressure  from  the  army  for  the  return  of 
rented  equipment,  it  became  apparent  to  the  officers  of 
taxpayer  that  additional  equipment,  such  as  clark-f  ork 
type  lift  trucks,  should  be  acquired,  and  the  officers  of 
taxpayer  began  considering  the  feasibility  of  purchas- 
ing new  equipment.  Informal  discussions  were  had  with 
E.  E.  Searles,  vice  president  of  the  Puget  Sound  Na- 
tional Bank,  concerning  the  purchase  of  equipment  and 
the  possibility  of  obtaining  a  loan  for  this  purpose.  No 
formal  loan  application  was  made  by  taxjiayer  for  con- 
sideration by  the  loan  committee  of  the  bank.  This 
equipment  was  essential  war  material  and  could  not  be 
acquired  except  on  priority.  Taxpayer  could  obtain  the 
priority  because  of  its  essential  war  activities.  Tax- 
payer applied  for  and  was  granted  priority  to  purchase 
new  equipment  in  April  1943.    (R.  173,  174,  182.) 

On  September  22,  1943,  a  partnership)  was  organized 
hy  the  four  original  stockholders  of  taxpayer  under  the 
style  of  Equipment  Associates  (sometimes  hereinafter 
referred  to  as  the  partnership).  Subsequent  to  the 
death  of  R.  H.  Shaffer  on  October  20,  1943,  decedent's 
interest  was  acquired  equally  by  the  surviving  partners 
and  the  business  was  conducted  as  a  partnership  under 
the  same  name.  The  partnership  agreement  stated  that 
the  purpose  and  business  of  the  copartnership  was  pri- 
marily to  furnish  certain  equipment,  such  as  dock  trac- 
tors, lift  trucks,  etc.,  for  the  exclusive  use  of  Shaffer 
Terminals,  Inc.,  in  essential  war  work,  which  equip- 
ment was  to  be  leased  by  the  partnership  to  taxpayer. 
The  agreement  further  provided  that,  when  not  being 


used  by  taxpayer,  and  with  its  consent,  the  equipment 
could  be  temporarily  leased  to  others.    (R.  174-175.) 

'i'lic  capital  invested  in  Equipment  Associates  con- 
sisted solely  of  cash  furnished  in  equal  mounts  by  the 
partners.  Each  })artner  contri))uted  $2,500.  The  in- 
vestment made  by  W.  Hoi)kins  was  from  his  personal 
funds.  Investments  made  by  the  other  partners  were  in 
part  from  personal  funds  and  in  part  from  bank  loans. 
(R.  175.) 

The  affairs  of  Equipment  Associates  were  managed 
by  Samuel  B.  »Stocking,  for  which  he  was  paid  $200  per 
month,  and  its  books  of  account  were  kept  by  E.  A. 
Seatoii,  for  which  he  was  paid  $30  per  month,  both  items 
being  deductions  before  partners'  distribution  of  earn- 
ings. E.  A.  Seaton  was  also  the  regular  bookkeeper  for 
taxpayer.  Equipment  Associates  employed  no  other 
employees.  It  used  the  office  of  taxpayer  for  which  no 
rent  or  charge  was  paid.  Taxpayer  and  Equipment 
Associates  kept  separate  books  and  records  and  there 
was  no  intermingling  of  the  partnership  and  corporate 
funds  or  records.  The  partnership  owned  no  other 
property  except  the  terminal  equipment  leased  to  tax- 
payer.    (R.  175-176.) 

Subsequent  to  September  22,  1943,  and  at  all  times 
here  material,  taxpayer  obtained  the  necessary  priori- 
ties and  purchased  equipment  similar  to  that  already 
described  above.  The  partnership  did  not  apply  for 
priorities.  Taxpayer  made  these  jDurchases  on  Septem- 
ber 30,  1943,  March  21,  1944,  and  June  16,  1945,  for  the 
respective  sums  of  $9,529.44,  $10,298.60,  and  $10,319.61. 
After  each  purchase,  taxpayer  transferred  legal  title  to 
the  equipment  to  the  partnership,  pursuant  to  certain 
"Sale  and  Lease  Agreements"  executed  in  October 
1943,  in  March  1944,  and  in  June  1945,  and  received  the 
partnership 's  checks  in  pajanent  either  before  or  within 
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a  montli  after  taxpayer's  check  in  payment  of  the  equip- 
ment had  cleared.    (R.  176-177.) 

The  first  purchase  of  equipment  by  the  partnership 
was  paid  for  out  of  the  original  contributions  of  capital 
made  by  the  partners.  The  second  and  third  purchases 
were  financed  by  sejDarate  loans  obtained  from  the 
Puget  Sound  National  Bank  of  Tacoma,  upon  the  basis 
of  chattel  mortgages  and  the  increased  earnings  of  the 
partnership.  These  loans  w^ere  classified  as  commercial 
or  short  term,  and  notes  therefor  were  drawn  on  terms 
of  90  days.    (R.  177, 183.) 

All  of  the  sale  and  lease  agreements  were  substan- 
tially similar  in  terms  to  the  "Sale  and  Lease  Agree- 
ment" executed  October  8,  1943,  differing  only  as  to 
date  and  the  amount  of  the  sales  value  of  the  equip- 
ment. The  ' '  Sale  and  Lease  Agreement ' '  executed  Octo- 
ber 8,  1943,  provides  in  part  that  taxpayer  had  sold  and 
transferred  the  equij)ment  which  it  had  purchased  to 
Equipment  Associates  for  the  sum  of  $9,529.44.  (R. 
177-178.) 

Under  the  "Sale  and  Lease  Agreement"  taxpayer  re- 
served the  exclusive  right  to  lease  the  equipment  from 
Equipment  Associates  during  the  entire  time  of  the 
emergency  created  by  the  war.    (R.  178.) 

In  the  event  Equipment  Associates  determined  to  dis- 
pose of  any  of  the  equipment,  taxpayer  was  given  the 
first  right  to  purchase  the  equipment  at  a  price  to  be 
agreed  upon  by  the  parties  to  the  agreement.    (R.  178.) 

The  rentals  paid  by  taxpayer  to  the  partnership  were 
in  accord  with  Tacoma  Terminal  Tariffs  filed  with  the 
Public  Service  Conunission  of  the  State  of  Washington 
in  compliance  with  Section  10383  of  Remington's  Re- 
vised Statutes  of  Washington.  The  amounts  paid  in 
1944  and  1945  respectively  were  $41,134.82  and  $29,- 
434.46.  The  total  amount  paid  in  rentals  for  the  equip- 
ment from  1943  to  1947  was  $90,144.10.     (R.  179-180.) 


During  the  i)ci"iod  here  involved — 1944  and  1945 — no 
dividends  were  deelard  by  taxpayer.  Prior  to  this  pe- 
riod the  last  dividend  was  in  1942,  and  the  first  dividend 
after  this  period  was  in  January  1946,  in  the  amount  of 
$12,000.    (R.  180.) 

A  summary  of  taxpayer's  working  capital  position  at 
the  end  of  the  tax  years,  and  on  or  about  the  dates  when 
the  equipment  was  acquired  shows  that  on  or  about  each 
of  the  dates  on  which  equipment  was  purchased,  tax- 
payer's cash  balance  exceeded  the  cost  of  the  equipment 
by  a  substantial  margin.  Taxpayer's  earned  surplus  on 
December  31,  1944,  and  December  31,  1945,  was  $67,- 
303.  28  and  $68,922.29,  respectively.    (R.  180-182.) 

The  Puget  Somid  National  Bank  had  made  loans  to 
taxpayer  during  the  years  from  1930  to  1941  when  tax- 
payer's record  was  not  too  satisfactory.  During  the 
years  1942  to  1945  taxpayer's  financial  statements 
showed  additional  strength  and  the  size  of  the  loans  was 
increased.  These  loans  were  usually  made  for  short 
terms  upon  assignment  to  the  bank  of  accounts  receiv- 
able and  w^ere  primarily  used  to  meet  current  expenses. 
(R.  182.) 

The  gross  profits  of  the  partnership,  as  shown  by  its 
income  tax  returns  for  1944,  1945  and  1946,  were 
$41,468.32,  $30,568.07,  and  $11,725.32,  respectively. 
From  January  1  to  June  30, 1947,  the  date  on  which  the 
partnership  was  dissolved,  its  gross  profit  was  $912.72. 
(R.  183.) 

On  April  23,  1947,  the  partnership  transferred  part 
of  the  equipment  covered  by  the  "Sale  and  Lease 
Agreements"  back  to  taxpayer  for  the  sum  of  $10,- 
613.49,  the  book  value  of  the  equipment,  plus  sales  tax 
of  $318.40.  The  remaining  equipment  was  distributed 
in  final  liquidation  on  June  30,  1947,  to  the  individual 
partners  who  transferred  it  to  taxpayer  on  October  27, 
1947,  for  a  total  consideration  of  $7,500.     The  book 
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value,   or   depreciated   value   of   this   equipment   was 
$7,223.73  on  December  31,  1946.     (R.  183.) 

Taxpayer's  profits  were  such  that  it  already  was  in 
the  90  per  cent  bracket  under  the  excess  profits  tax,  and 
no  substantial  benefit  would  have  resulted  from  tax- 
l^ayev  acquiring  the  necessary  equipment.  The  stock- 
holders of  taxpayer  organized  the  partnership,  primar- 
ily to  avoid  the  excess  profits  tax  and  its  impact  on  the 
earnings  of  taxpayer.  It  was  not  organized  for  the 
purpose  of  financing  the  purchase  of  equipment  which 
taxpayer  needed  in  its  business.    (R.  184.) 

SUMMARY    OF   ARGUMENT 

Under  the  facts  here,  the  Tax  Court  correctly  found 
that  the  sale-lease  arrangement  between  the  corporation 
and  its  majority  stockholder  was  not  in  substance  what 
it  appeared  to  be  in  form  and  accordingly  that  it  has  no 
effect  for  tax  purposes.  The  corporation's  full  control 
over,  and  right  to  use,  the  equipment  sold  to  the  partner- 
ship whose  members  owned  all  of  the  stock  of  the  corpo- 
ration, was  not  altered  in  any  respect  by  the  transfer  of 
title.  The  alleged  business  reason  for  the  arrange- 
ment, to  provide  the  corporation  with  additional  work- 
ing capital,  was  not,  and  could  not  have  been  achieved, 
since  the  corporation's  obligation  to  pay  rentals  for  the 
equipment  allegedly  sold  effectively  removed  the 
amount  received  as  the  "sale"  price  from  the  partner- 
ship from  availability  as  working  capital.  Since  the 
alleged  business  reason  was  nonexistent,  the  only  other 
purpose  for  the  arrangement  suggested  by  the  record 
was  to  create  ' '  rentals ' '  which  would  form  the  basis  for 
a  tax  deduction  and  thus  reduce  the  corporation's  in- 
come and  excess  profits  taxes  commencing  in  1943.  Be- 
cause the  arrangement  was  nothing  but  a  tax-avoidance 
device,  with  no  business  purpose,  it  is  to  be  disregarded 
for  tax  jDurposes,  under  the  principle  stated  in  W,  H. 
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Armston  Co.  v.  Commissioner,  188  F.  2d  531,  and  Com- 
missioner V.  Greenspun,  156  F.  2d  917,  920.  Each  case 
turns  on  its  own  facts,  and  other  cases,  having  factual 
differences,  consequently  cannot  control  in  this  case. 

ARGUMENT 

The  So-called  "Rental"  Payments  Here  Involved  Did  Not  Qualify 
as  Deductible  Business  Expenses  Under  the  Statute 

This  case  involves  the  question  of  whether  the  so- 
called  ''rental"  payments  made  by  taxpayer  corpora- 
tion to  a  partnership  composed  of  its  sole  stockholders 
were  deductible  under  Section  23(a)(1)(A)  of  the 
Internal  Revenue  Code,  supra.  That  section  author- 
izes the  deduction  from  gross  income  of : 

All  the  ordinary  and  necessary  expenses  paid  or 
incurred  during  the  taxable  year  in  carrying  on 
any  trade  or  business,  including  *  *  *  rentals 
or  other  payments  required  to  be  made  as  a  condi- 
tion to  the  continued  use  or  jDossession,  for  pur- 
poses of  the  trade  or  business,  of  property  to  which 
the  taxpayer  has  not  taken  or  is  not  taking  title  or 
in  which  he  has  no  equity. 

Needless  to  say,  so-called  "expenses"  are  often  in 
reality  dividend  distributions  or  some  other  form  of 
non-deductible  payments,  and  the  burden  is  on  the  tax- 
payer to  prove  that  claimed  deductions  are  allowable. 
Interstate  Transit  Lines  v.  Commissioner,  319  U.S.  590 ; 
Deputy  V.  duPont,  308  U.S.  488;  New  Colonial  Ice  Co. 
V.  Uelvering,  292  U.S.  435 ;  Ingle  Coal  Corp.  v.  Commis- 
sioner, 174  F.  2d  569  (C.A.  7th) ;  Limericks,  Inc.  v. 
Commissioner,  165  F.  2d  483  (C.A.  5th)  ;  JV.  H.  Arm- 
ston Co.  V.  Commissioner,  188  F.  2d  531  (C.A.  5th)  : 
Illinois  Agricultural  Hold.  Co.  v.  Cowmissioner,  131  F. 
2d  583  (C.A.  7th) ;  Parauiount-Bichards  Th.  v.  Com- 
missioner, 153  F.  2d  602,  604  (C.A.  5th) ;  Begenshurg 
V,  Commissioner,  144  F.  2d  41  (C.A.  2d),  certiorari 
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denied,  323  U.S.  783.  Moreover,  ''The  mere  fact  that 
the  expense  was  incurred  under  contractual  obligation 
does  not,  *  *  *  make  it  the  equivalent  of  a  rightful 
deduction  under  Section  23(a)".  Interstate  Transit 
Lines  v.  Commissioner,  supra,  p.  594. 

It  is  axiomatic  that  tax  consequences  flow  from  the 
substance  of  a  transaction  rather  than  its  form,  and  that 
transactions  between  a  corporation  and  its  controlling 
stockholders  are  subject  to  special  scrutiny.  Commis- 
sioner V.  Court  Holding  Co.,  324  U.S.  331 ;  Gregory  v. 
Helvering,  293  U.S.  465;  Biggins  v.  Smith,  308  U.S. 
473;  Minnesota  Tea  Co.  v.  Helvering,  302  U.S.  609; 
Griffiths  v.  Commissioner,  308  U.S.  355 ;  Bazley  v.  Com- 
missioner, 331  U.S.  737;  Commissioner  v.  Totver,  327 
U.S.  280.  It  may  be  noted  preliminarily  that  the 
"rental"  payments  here  involved  admittedly  were  made 
to  taxpayer's  stockholders  (R.  184),  were  made  during 
years  when  taxpayer's  business  was  increasing  very 
rapidly,  when  the  excess  profits  tax  was  in  effect,  and 
when  taxpayer  was  in  the  90%  bracket. 

The  critical  facts  are  not  in  dispute.  Taxpayer  cor- 
poration, having  need  for  heavy  dock  equipment,  its  sole 
stockholders  formed  a  partnership,  for  the  purpose,  as 
stated  in  the  partnership  agreement,  of  purchasing  the 
necessary  equipment  and  renting  it  to  taxpayer.  The 
capital  invested  in  the  partnership  consisted  solely  of 
cash  furnished  equally  by  the  partners,  in  the  total 
amount  of  $10,000,^  most  of  which  was  obtained  by  the 
partners  on  short  term  (90-day)  bank  loans.  (R.  23, 
177.)  This  original  invested  capital  was  used  to  finance 
the  first  purchase  of  equipment,  and  two  subsequent 
purchases  were  financed  by  bank  loans  to  the  partner- 


1  The  original  contributions  were  $2,500  each  from  Messrs.  Shaffer, 
Stocking,  Kennell  and  Hopkins.  Upon  the  death  of  Mr.  Shaffer  in 
October,  1943,  the  remaining  three  partners  purchased  his  interest 
in  equal  shares. 
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ship,  based  upon  the  increased  earnings  of  the  partner- 
ship. The  loans  were  secured  by  chattel  rnoi'tgages  on 
the  equipment.  The  total  purchase  price  of  all  the  equip- 
ment amounted  to  $30,147.65.  The  equipment  could  not 
be  acquired  except  on  priorities,  which  were  obtained, 
not  by  the  partnership,  but  by  taxpayer.  As  to  each  of 
the  three  separate  purchases  of  equipment  which  were 
made,  taxpayer  ordered  the  equipment  and  paid  for  it. 
After  each  purchase  taxpaj^er  transferred  legal  title  to 
the  equipment  to  the  partnership,  pursuant  to  certain 
"Sale  and  Lease  Agreements",  and  was  reimbursed  the 
amount  of  the  purchase  price  by  the  partnership. 
Upon  the  acquisition  by  the  partnership  of  the  legal 
title  to  the  equipment,  taxpayer  "rented"  the  equip- 
ment from  the  partnership,  paying  some  $90,000  in 
"rentals"  between  October,  1943  and  June,  1947,  when 
the  partnership  was  liquidated  and  dissolved."  Just 
prior  to  its  dissolution  the  partnership  sold  part  of  the 
equipment  to  taxpayer  for  $10,613.49,  plus  a  sales  tax. 
Upon  dissolution  the  remaining  equipment  was  distrib- 
uted to  the  partners  w^ho  sold  it  to  taxpayer  for  $7,500. 
(R.  183.) 

The  deductibility  of  the  "rental"  payments  thus  de- 
pends upon  whether  the  series  of  transactions  com- 
prising the  formation  of  the  partnership  and  the  "Sale 
and  Lease  Agreements"  were  in  substance  what  they 
appeared  to  be  in  form.  Only  if  they  were,  can  they  be 
effective  for  tax  purposes.  W.  H.  Armston  Co.  v.  Com- 
missioner, supra,  Ingle  Coal  Corp.  v.  Commissioner, 
supra. 

The  Tax  Court  found  that  the  partnership  was  not 
organized  by  taxpaj^er's  stockholders  for  the  purpose 
of  financing  the  purchase  of  the  equipment,  but  was 
organized  "primarily  to  avoid  the  excess  profits  tax 


-  The  amount  of  so-called  "rentals"  here  in  issue  is  $70,569.28 — 
the  payments  made  in  1944  and  1945.    (R.  180.) 
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and  its  impact  on  the  earnings  of  petitioner"  (R.  184), 
and  that  finding  compelled  the  conclusion  reached  by 
the  Tax  Court  (R.  189)  that: 

*  *  *  this  entire  plan  is  not,  in  substance,  a  sale 
and  lease  transaction  recognizable  for  tax  pur- 
poses and  we  therefore  hold  that  the  amounts  paid 
the  partnership  by  petitioner  are  not  deductible  as 
rent  under  section  23(a)  (1)  (A)  of  the  Code. 

It  is  submitted  that  this  ultimate  factual  conclusion 
(Limericks,  Inc.  v.  Commissioner,  supra),  far  from 
being  clearly  erroneous,  is  fully  supported  by  the  record. 
A  brief  resume  of  the  provisions  of  the  agreements  and 
the  surrounding  circumstances  will  suffice  to  show  that 
none  of  the  transactions  here  involved  served  any  real 
business  purpose  for  the  taxpayer,  but  that,  on  the 
contrary,  taxpayer  remained  in  the  same  position 
with  respect  to  the  equipment  as  if  none  of  the 
transactions  had  taken  place. 

Since  the  parties  involved  were  taxpayer  and  its  sole 
stockholders,  the  same  persons  controlled  the  policies 
of  both  the  "lessor"  and  the  "lessee".  Those  persons 
had  it  within  their  power  to  alter  the  agreements  or 
release  either  of  the  parties  thereto  at  any  time.  (R. 
115.)  Moreover,  even  under  the  terms  of  the  agree- 
ments, taxpayer  at  all  times  retained  complete  control 
over  the  equipment  which  it  had  supposedly  "sold"  to 
the  partnership.  The  agreements  gave  to  the  partner- 
ship only  the  bare  legal  title.  Thus  the  "partnership 
agreement"  provided  that  the  purpose  and  business  of 
the  partnership  was  to  hold  the  equipment  for  the  exclu- 
sive use  of  Shaffer  Terminals.  (R.  27.)  It  further  pro- 
vided that  the  equipment  could  be  leased  to  others  only 
"when  not  being  used"  by  taxpayer,  and  then  only  with 
its  consent  and  approval.  (R.  27.)  The  "Sale  and 
Lease"  agreements  reserved  to  taxpayer  the  "exclusive 
right"  to  use  the  equipment  (R.  30),  and  granted  tax- 
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payer  ** first  right  to  purchase"  it  in  the  event  the  part- 
nership should  determine  to  sell  (R.  31).  There  is 
among  these  conditions,  no  indication  of  the  uncondi- 
tional and  irrevocable  conveyance  of  the  property 
which  is  necessary  in  order  to  constitute  a  true  sale.  On 
the  contrary,  as  taxpayer's  own  witness  admitted  (R. 
115)  the  partnership  was  never  "free  to  dispose  of  the 
equipment  or  use  the  equipment  in  any  way",  and  it  is 
patent  that  the  transfer  to  the  partnership  would  not 
have  occurred  except  upon  the  condition  that  the 
''lease"  back  to  taxpayer  of  the  equipment  would  simul- 
taneously follow.  The  "Sale"  and  "Lease",  contained 
in  the  same  instrument,  were  obviously  interdejiendent 
and  conditional  upon  each  other,  and  the  Tax  Court 
recognized  this  when  it  said  (R.  187-188)  : 

The  net  effect  of  the  agreement  was  to  strip  the 
partnership  of  all  incidents  of  ownership,  vesting 
in  it  only  bare  legal  title  while  control  over  the 
property  remained  in  j^etitioner.  Such  a  reserva- 
tion of  control  contradicts  a  sale  which  presup- 
poses that  the  seller  loses  not  only  title  but  control. 
Esperson  v.  Commissioner  (C.A.,  5th  Cir.),  49  Fed. 
(2d)  259>l:S('hocnherg  v.  Commissioner  (C.A.,  8th 
Cir.),  77  Fed.  (2d)  446.  Such  command  over  the 
property  marks  petitioner  as  the  real  owner  for  in- 
come tax  purposes.  Commissioner  v.  Court  Hold- 
ing Co.,  324  U.S.  331. 

A  matter  of  the  utmost  significance  is  the  fact  that 
the  partnership  was  formed  shortly  after  taxpayer's 
business  had  experienced  a  very  rapid  increase  (R.  99) 
which  had  the  effect  of  placing  taxpaj'er  in  the  90% 
bracket  under  the  excess  profits  tax;  and  the  partner- 
ship was  dissolved  in  1947,  after  the  repeal  of  the  excess 
profits  tax,  at  which  time  legal  title  to  the  ecpiipment 
was  reconveyed  to  taxpayer  (R.  25-26,  183).  It  was 
stipulated  (R.  24)  that,  before  deciding  to  organize  the 
partnership,  the  stockholders  considered  the  fact  that 
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taxpayer  was  in  the  90%  bracket.  It  is  thus  clear  that 
the  partnership  was  created  for  a  limited  purpose  and 
was  never  regarded  as  a  permanent  organization.  From 
the  very  beginning,  it  was  contemplated  that  it  would 
not  be  necessary  for  any  partner  to  devote  any  appre- 
ciable time  to  the  business  of  the  partnership.  (R.  113.) 
The  partnership  had  no  office  except  the  office  of 
taxpayer,  and  it  hired  no  employee  except  a  bookkeeper 
who  was  actually  the  regular  bookkeeper  for  taxpayer. 
(R.  123.)  In  short,  the  partnership  was  never  really 
intended  to  be  more  than  a  holder  of  legal  title  to  the 
equipment  used  by  taxpayer  in  its  business.  To  be  sure, 
it  had  transferred  title  to  the  equipment,  but  in  the  cir- 
cumstances it  was  only  a  bare  legal  title,  with  all  the 
effective  rights  of  ownership  retained  by  the  corpora- 
tion. Cf.  Helvering  v.  Clifford,  309  U.S.  331 ;  Commis- 
sioner v.  Siinnen,  333  U.  S.  591,  607-610. 

Superimposed  upon  all  of  these  circumstances  is  the 
highly  important  fact  that  during  the  years  involved 
taxpayer  discontinued  payment  of  its  dividends.  (R. 
23.) 

It  is  apparent  upon  analysis  of  all  the  facts  that  the 
present  case  is,  in  all  essential  respects,  indistinguish- 
able from  Armston  v.  C omm^issioner ,  12  T.C.  539,  af- 
firmed, 188  F.  2d  531  (C.A.  5th).  In  that  case  the  tax- 
payer was  a  corporation  engaged  principally  in  the  con- 
struction business.  In  the  taxable  years,  roughly  39% 
of  its  outstanding  stock  was  owned  by  W.  H.  Armston, 
60%  by  his  wife,  Catherine  G.  Armston,  and  1%  by 
K.  W.  Kerr.  In  1943,  taxpayer  sold  its  construction 
equipment,  which  was  essential  to  the  operation  of  its 
business,  to  Catherine  G.  Armston  for  approximately 
$30,000,  the  price  being  determined  by  the  taxpayer's 
book  value  as  of  February  1,  1943.  Catherine  G.  Arm- 
ston had  to  borrow  the  amount  of  the  purchase  price  in 
order  to  finance  the  transaction.    Simultaneously  with 
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the  sale,  Catherine  G.  Armston  leased  back  the  equip- 
ment to  taxpayer  at  a  "rental"  equal  to  prevailing  com- 
parable rentals.  As  pointed  out  by  the  Tax  (Jourt  (li. 
189)  the  facts  here  are  even  stronger  than  those  pre- 
sented in  the  Armston  case,  since  there  the  lessor  pos- 
sessed control  over  the  use  of  the  equipment  and  full 
right  of  sale,  whereas  here  no  such  riglit  existed.  Tax- 
])aycr  argued,  as  taxpayer  does  in  tlie  instant  case,  that 
it  sold  the  equipment  in  order  to  obtain  needed  working 
capital,  because  (188  F.  2d  531,  532)  : 

*  *  *  it  was  not  good  business  for  the  company 
to  have  su])stantially  all  of  its  capital  and  surplus 
tied  up  in  lieav}^  fixed  equipment  when  f  mids  were 
needed  for  the  payment  of  current  debts  and  cap- 
ital was  required  for  payrolls    *    *    * 

There,  as  here,  no  dividends  were  paid  by  taxpayer  dur- 
ing the  taxable  years,  but,  in  the  Armston  case,  taxpayer 
paid  "rentals"  totaling  over  $167,000  for  the  three 
years  involved.  The  Court  of  Appeals  for  the  Fifth 
Circuit,  in  affirming  the  Tax  Court's  decision  that  the 
"rentals"  were  not  deductible,  said  (p.  533)  : 

The  evidence  here  conclusively  reveals  that  the 
Company's  right  to  use  the  equipment  supposedly 
sold  to  Catherine  Armston  was  in  no  wise  affected 
by  the  alleged  transfer  of  title.  The  only  logical 
motive  and  purpose  of  the  arrangement  under  con- 
sideration was  the  creation  of  "rentals",  which 
would  form  the  basis  for  a  substantial  tax  deduc- 
tion, and  thereby  reduce  the  Company's  income  and 
excess  profits  taxes  from  the  year  1943.  It  was 
merely  a  device  for  minimizing  tax  liability,  with 
no  legitimate  business  purpose,  and  must  therefore 
be  disregarded  for  tax  purposes,    [citing  cases] 

It  is  submitted  that  the  finding  of  the  Tax  Court  (R. 
184)  that  the  partnership  was  organized  "primarily  to 
avoid  the  excess  profits  tax  and  its  imi)act  on  the  earn- 
ings of  petitioners"  was  equally  justified  here.    Tax- 
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payer's  contention  (Br.  24-25)  that  such  finding  con- 
stitutes error  because  "directly  contrary  to  the  testi- 
mony of  the  said  K.  M.  Kennell"  is  without  merit.  The 
Tax  Court  was  not  bound  to  believe  or  accept  the  testi- 
mony of  Mr.  Kennell,  even  if  uncontradicted.  Under 
such  circumstances,  the  testimony  of  interested  parties 
may  properly  be  regarded  as  "insufficient  to  carry  the 
burden  of  proof  resting  on  the  taxpayers."  Rand  v. 
Helvering,  11  F.  2d  450,  451  (C.  A.  8th).  This  is 
especially  true  where  the  undisputed  facts  give  rise 
to  inferences  which  support  the  trial  court's  decision. 
Moreover,  Mr.  Kennell 's  testimony  that  taxpayer's 
finances  were  not  sufficient  to  justify  its  purchase  of  the 
equipment  will  not  bear  analysis.  On  the  contrary,  the 
record  clearly  demonstrates  that  the  purchase  of  the 
equipment  was  warranted  by  taxpayer's  financial  condi- 
tion. Taxpayer  had  ample  working  capital  to  pay  for 
the  equipment  on  each  of  the  purchase  dates,  and  ac- 
tually did  make  such  pajnnents.  As  a  matter  of  fact,  on 
the  dates  of  each  of  the  first  two  purchases,  taxpayer's 
cash  on  hand  totaled  approximately  three  times  the 
amount  of  the  purchase  price,  and  on  the  date  of  the  last 
purchase,  its  cash  on  hand  totaled  six  times  the  pur- 
chase price.  On  September  30, 1943,  when  the  partner- 
ship was  organized  and  the  first  purchase  of  equipment, 
costing  $9,500  was  made,  taxpayer  had  over  $28,000  in 
cash  and  approximately  $135,000  in  accounts  receivable. 
On  each  of  the  purchase  dates,  taxpayer's  receivables 
exceeded  its  payables  by  a  very  substantial  margin. 
This  firm  financial  condition  existed  not  only  on  the 
dates  on  which  the  purchases  were  made,  but  prevailed 
all  during  the  period  from  the  first  purchase  on  Septem- 
ber 30,  1943,  through  the  third  purchase  on  June  16, 
1945.  (R.  181.)  Moreover,  taxpayer's  accounts  re- 
ceivable were,  in  the  main,  accounts  of  the  United 
States  Army  and  Navy,  and  the  British  and  Russian 
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governments.  Taxpayer  could  thus  anticipate  that  a 
very  high  percentage  of  them  would  be  paid,  and  such 
was  actually  the  case.  For  example,  tax])ay('i"  grossed 
over  $490,000  in  1944  (K.  88)  and  over  $890,000  in  1945 
(li.  5()),  yet  of  these  amounts,  only  16A%  remained 
unpaid  and  on  the  books  as  accounts  receivable  at  the 
end  of  1944  (R.  41) ,  while  less  than  9%  remained  unpaid 
at  the  end  of  1945  (R.  59).  In  short,  as  the  Tax  Court 
observed  (R.  185),  "petitioner's  working  cajjital  posi- 
tion at  the  time  of  the  various  purchases  *  *  *  was 
ample  to  cover  checks  drawn  on  its  account ' '.  This  is  all 
the  more  ajjparent  when  it  is  considered  that  within  the 
first  four  months  after  the  first  pTirchase  of  equipment 
taxpayer  had  paid  "rentals"  totaling  just  $354  less  than 
the  entire  cost  of  that  purchase ;  that  nine  months  after 
the  first  purchase  the  "rentals"  paid  equalled  the  cost  of 
the  first  and  second  purchases,  and  that  eleven  months 
after  the  first  purchase  taxpayer  had  paid  the  partner- 
ship an  amount  equal  to  the  cost  of  all  three  xjurchases 
of  equipment.  (R.  33.)  Thus,  some  seven  months  be- 
fore the  second  purchase  of  equipment,  and  twenty-one 
and  one-half  months  before  the  third  purchase,  tax- 
payer had  paid  "rentals"  equal  to  the  entire  cost  of  the 
equipment.  (R.  33-34.)  The  total  amount  of  the  "rent- 
als" paid  from  the  date  of  the  first  purchase  to  the  dis- 
solution of  the  jDartnership  in  June,  1947,  totaled  some 
$90,000,  or  approximately  three  times  the  total  pur- 
chase price.  Moreover,  taxpayer  eventually  repur- 
chased the  equipment  at  a  cost  of  over  $18,000.  Thus, 
taxpayer  had  paid  over  $108,000  for  equipment  orig- 
inally costing  $30,000.  (R.  189.)  How  then  can  it 
seriously  be  contended  that  such  expenditures  are  de- 
ductible as  "ordinary  and  necessary"  business  ex- 
penses ? 

Tax]3ayer  has  failed  to  prove  even  that  there  was  any 
necessity  for  financing  the  equipment  through  a  loan. 
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much  less  through  the  very  expensive  method  of  ''rent- 
ing" it  from  the  partnership.  Assuming,  however,  that 
it  had  been  necessary  to  borrow  money  for  the  purchase 
of  the  equipment,  taxpayer  has  likewise  failed  to  sus- 
tain its  contention  that  it  could  not  have  obtained  a  loan, 
as  did  its  stockholders  in  1943,  and  the  partnership  in 
1944  and  1945.  Taxpayer  sought  to  show  that  it  would 
not  have  qualified  for  such  a  loan  through  the  deposition 
of  E.  E.  Searles,  vice-president  of  the  bank  where  both 
taxpayer  and  the  partnership  banked.  (R.  131.)  It  is 
firmly  established  that  taxpayer  did  not  apply  for  such 
a  loan,  and  hence  whether  it  would  or  would  not  have 
qualified  at  Searles'  bank  is  clearly  beside  the  point. 
Assuming,  however,  that  Searles'  testimony  was  mate- 
rial to  a  determination  of  the  issue  presented  in  this 
case,  it  was  testimony  of  an  interested  witness — an  of- 
ficer of  taxpayer's  bank — who  was  making  an  obvious 
effort  to  substantiate  taxpayer's  contention.  The  find- 
ing of  the  Tax  Court  that  Searles'  testimony  "although 
contradictory,  is  to  the  effect  that  petitioner  would  have 
been  granted  a  short-term  loan  had  it  made  applica- 
tion" (R.  186)  is  the  subject  of  taxpayer's  assignment 
of  error  No.  6  (Br.  11).  The  record,  however,  is  very 
clear  that  Searles  testified  exactly  as  the  Tax  Court 
found.  After  being  confronted  with  the  fact  that  the 
bank  had  apxDroved  many  short-term  loans  to  taxpayer 
in  years  prior  to  1941,  when  "the  company  never  had  a 
very  good  record"  (R.  135)  ;  and  that  it  had  approved 
short-term  loans  to  taxpayer  in  amounts  from  $2,000  to 
$10,000  between  1941  and  1943  (R.  145-148),  and  that 
such  loans  had  been  paid  by  taxpayer  (R.  148),  Searles 
qualified  his  testimony  as  follows  (R.  149)  : 

Q.  So  when  you  said  you  discouraged  borrowing 
by  Shaffer  Terminals  when  you  were  discussing 
this  matter  with  Mr.  Stocking,  you  meant  borrow- 
ing on  a  basis  of  eighteen  months  or  one  year? 

A.  That  is  right. 
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Q.  And  when  you  said  Shaffer  Terminals  was 
not  qualified  to  borrow,  say  $95()().()0  in  8ej)teniber 
of  19415,  you  meant  borrowing  u])()n  a  lon^  term  ? 

A.  That  would  be  my  opinion  on  it,  that  is 
correct. 

While  it  is  true  that  after  admitting  taxpayer  would 
have  qualified  for  a  short-term  loan,  Searles  did 
continue  to  maintain  that  it  would  not  have  qualified 
for  a  long-term  loan,  it  is  manifest  that  that  distinr-tion 
is  without  significance  where  the  test  here  was  whether 
taxpayer  would  have  fared  as  well  as  the  stock- 
holders and  the  i^artnership,  who,  after  all,  applied  for 
and  received  short-term  loans.  (R.  177.)  Certainly 
there  can  exist  no  valid  reason  for  discriminating  in 
favor  of  the  partnership  or  taxpayer's  stockholders, 
especially  when  it  is  realized  that  the  purpose  of  the 
loans  was  to  finance  the  purchase  of  equipment  needed 
and  to  be  used  by  taxpayer  in  its  business;  that  the 
source  of  the  repayment  of  the  loans  was  taxpayer's  in- 
come (R.  165-166) ;  and  that  at  the  time  of  the  form- 
ing of  the  partnership  taxpayer's  cash  balance  (exclu- 
sive of  its  large  accounts  receivable)  totaled  some  three 
times  the  cash  balance  of  the  partnership  (R.  107,  172, 
174,175). 

We  believe  taxpayer's  assignment  of  error  No.  7  (Br. 
11) — that  the  Tax  Court  erred  in  holding  that  the  part- 
nership was  a  subservient  agency  from  which  inde- 
pendence and  control  had  been  stripped  (R.  190) — has 
been  adequately  disposed  of  by  our  previous  discussion 
of  the  control  which  was  retained  by  taxpayer  over  the 
partnership's  actions,  and  the  patently  limited  purpose 
of  the  partnership.  However,  even  assuming  arguendo 
that  taxpayer  and  the  partnership  were  completely  sep- 
arate entities,  as  taxpayer  contends  (Br.  13),  that  fact 
alone  would  not  constitute  the  "rental"  pa^Tiients  de- 
ductible expenses,  since  "the  Government  may  not  be 
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required  to  acquiesce  in  the  taxpayer's  election  of  that 
form  for  doing  business  which  is  most  advantageous  to 
him."  Higgins\.S}nith,308V.^.413,^ll.  In  this  re- 
spect the  present  case  is  analogous  to  the  Higgins  case 
where  the  question  of  whether  a  taxpayer  was  entitled 
to  deduct  as  a  loss  the  difference  between  the  cost  of 
certain  securities  and  the  sale  price  at  which  taxpayer 
had  sold  the  securities  to  a  corporation  wholly  owned 
by  taxpayer.  There  it  was  clear  that  an  actual  corpora- 
tion existed.  Numerous  transactions  w^ere  carried  on 
by  it  over  a  period  of  years.  It  paid  taxes,  state  and 
national,  franchise  and  income.  But,  as  the  Supreme 
Court  said  (p.  476)  : 

*  *  *  the  existence  of  an  actual  corporation  is 
only  one  incident  necessary  to  complete  an  actual 
sale  to  it  under  the  revenue  act.  Title,  we  shall  as- 
sume, passed  to  Innisf  ail  [the  corporation]  but  the 
taxpayer  retained  the  control.  Through  the  corpo- 
rate forms  he  might  manipulate  as  he  chose  the 
exercise  of  shareholder's  rights  in  the  various  cor- 
porations, issuers  of  the  securities,  and  command 
the  disposition  of  the  securities  themselves.  There 
is  not  enough  of  substance  in  such  a  sale  finally  to 
determine  a  loss. 

So  here  the  record  clearly  supports  the  Tax  Court's  con- 
clusion (R.  189)  that: 

Upon  close  scrutiny,  this  entire  plan  is  not,  in 
substance,  a  sale  and  lease  transaction  recognizable 
for  tax  purposes    *    *    *. 

Certainly  apart  from  the  subservience  of  the  partner- 
ship to  the  corporation,  on  the  undisputed  facts,  the  tax- 
payer can  hardly  sustain  the  burden  of  proving  that  the 
expenditures  were  ordinary  and  necessary. 

Taxpayer's  contention  that  the  "Sale  and  Lease 
Agreements ' '  should  be  recognized  taxwise  because  they 
changed  ' '  the  flow  of  economic  benefits  effected  by  these 
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transactions"  (Br.  21)  is  witliout  merit.  Preliminarily, 
it  is  submitted  that  taxpayer's  analysis  of  I/if/f/his  v. 
SmiUi,  .wpra,  (Br.  19-20)  is  not  wari'antcd.  There  the 
Supreme  Court,  in  discussing  (j/rcfjor/f  v.  II (hwrinfj, 
supra,  stated  (j).  47())  : 

If,  *  *  '^^  tlie  (Jrrfjoru  case  is  viewed  as  a  prece- 
dent for  the  disregard  of  a  ti'ansfer  of  assets  with- 
out a  business  pur])()se  but  solely  to  reduce  tax 
liability,  it  gives  sup})ort  to  the  natural  conclusion 
that  transactions,  which  do  not  vary  control  or 
change  the  flow  of  economic  benefits,  are  to  be  dis- 
missed fi-om  consideration. 

Nowhere  in  the  lliggins  case  is  there  the  slightest  inti- 
mation that  the  Supreme  Court  intended  to  hold  that 
transactions  which  either  vary  control  or  change  the 
flow  of  economic  benefits  are  not  to  be  disregarded. 
On  the  other  hand,  the  crux  of  the  Hiygins  case  is  in  the 
statement  that  (p.  477) : 

The  Government  may  look  at  actualities  and  upon 
determination  that  the  form  cm])loyed  for  doing 
business  or  carrying  out  the  challenged  tax  event  is 
unreal  or  a  sham  [i.e.,  without  a  business  purpose] 
may  sustain  or  disregard  the  effect  of  the  fiction  as 
best  serves  the  tax  statute. 

The  arrangement  here  did  not  achieve  the  business 
result  claimed  for  it,  namely,  to  increase  the  taxpayer's 
w^orking  capital,  since  the  "capital"  retained  transi- 
torily was  immediately  disbursed  in  the  foi'm  of 
"rentals"  and  removed  from  the  possibility  of  use  in 
the  business.  And  the  arrangement  was  a  tax  avoidance 
device  without  business  benefit  (other  than  a  tax  sav- 
ing) and  without  substance,  not  only  because  of  the 
absence  of  business  purpose  but  also  because  the  sale- 
lease  form  effected  no  change  in  the  taxpayer's  effective 
ownership  of  and  control  over  the  equipment. 
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In  any  event,  as  to  the  so-called  "change  in  the  flow 
of  economic  benefits",  the  evidence  discloses  that  in 
1943,  when  the  partnershijj  was  formed,  R.  H.  Shaffer, 
the  majority  stockholder  of  taxpayer,  was  still  receiv- 
ing an  annual  salary  of  $12,000,  despite  his  inactivity 
for  two  years  (R.  120) ,  whereas  the  other  stockholders 
were  active,  and,  in  the  words  of  taxpayer's  witness,  S. 
B.  Stocking,  "working  night  and  day  and  Sunday"  (R. 
121).  This  condition,  and  the  unfairness  in  compensa- 
tion which  it  engendered,  could  well  have  accounted  for 
the  decision  to  divide  the  "rental"  payments  in  a  man- 
ner which  recognized  the  value  of  the  services  rendered 
as  well  as  the  ownership  of  stock.  Be  that  as  it  may,  the 
issue  here  is  whether  the  contested  payments  qualified 
under  the  applicable  statute  as  ordinary  and  necessary 
business  expenses.  In  determining  such  an  issue,  it  is 
not  material  that  the  payments  were  shared  by  the 
stockholders  of  taxpayer  equally  or  according  to  some 
other  formula.  But  where  the  same  people  as  the  sole 
stockholders  of  a  corporation  deal  with  themselves  as 
the  sole  members  of  a  partnership,  the  fact  that  they 
agree  to  share  their  "take"  from  the  corporation's  in- 
come in  proportions  different  from  their  holdings  in 
the  corporation  does  not  create  a  ' '  change  in  the  flow  of 
economic  benefits"  (Br.  21)  which  would  require  their 
transactions  to  be  recognized  for  tax  purposes.  This 
must  have  been  the  conclusion  reached  by  the  Court  of 
Appeals  for  the  Fifth  Circuit  in  the  Armston  case, 
supra,  where  the  payments  claimed  to  be  "rentals"  were 
made  100%  to  Mrs.  Armston  as  lessor  of  the  equipment, 
whereas  her  interest  in  the  W.  M.  Armston  Company 
(the  lessee)  was  but  60%.^ 


•^  The  fact  that  the  Armstons  were  husband  and  wife  does  not  dis- 
tinguish that  case  from  the  case  at  bar,  since,  as  the  Supreme  Court 
said  in  Commissioner  v.  Culbertson,  337  U.S.  733,  746,  the  "*  *  * 
existence  of  the  family  relationship  does  not  create  a  status  which 
itself  determines  tax  questions." 
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Certainly,  Brown  v.  Commissioner,  180  F.  2d  fi2G 
(('.A.  3d),  and  ,Skeynp  v.  Commissioner,  168  F.  2d  598 
(C.A.  7tli),  do  not  sux)port  taxpayer's  contention,  as  in 
both  of  those  cases  the  controlling  fact  was  that  there 
was  an  arms-length  transaction  between  the  lessor  and 
"a  new  independent  owner"  {Brown  v.  (commissioner, 
supra,  p.  929)  under  which  transaction  the  payments 
were  required  for  the  continued  use  and  possession  of 
the  property,  the  seller  having  completely  relinquished 
control. 

In  Commissioner  v.  Greenspun,  156  F.  2d  917  (C.A. 
5th),  upon  which  taxpayer  relies  (Br.  20)  the  court  rec- 
ognized that  (j).  920)  : 

*  *  *  while  real  transactions  between  a  corpora- 
tion and  its  sole  stockholder  may  not  for  the  reason 
alone  that  the  stock  is  solely  owned  ])e  disregarded 
for  tax  purposes,  transactions  to  be  effective  for 
such  purposes  must  have  reality,  that  is  must 
achieve  some  legitimate  business  result,  must  not  be 
mere  tax  dodging  devices  without  business  benefits 
or  substance. 

That  case,  while  concerned  with  the  same  ])rinciple  of 
law  w^liich  applies  here,  involved  such  different  facts 
and  circumstances  that  it  cannot  be  regarded  as  dis- 
positive of  this  case.  The  ])roperty  there  (steel  cylin- 
ders) had  been  rented  by  the  corporation  from  the  time 
of  its  organization  in  1911,  until  its  dissolution  in  1941.'* 
In  1918,  Greenspun  acquired  all  of  the  cylinders  and 
sold  them  to  the  corporation.  In  1919,  Greenspun  be- 
came sole  stockholder  of  the  coriwration,  bought  the 
cylinders  back  at  the  same  price  at  which  he  had  sold 
them  in  the  previous  year,  and  leased  them  to  the  corpo- 
ration for  the  same  rent  it  had  been  paying  from  1911. 
In  holding  that  the  corporation  could  deduct  as  rent  in 
the  taxa1)le  years  1939-1940,  such  part  of  the  amounts 


*  With  the  exception  of  about  one  year  in  1918-1919. 
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paid  as  constituted  a  reasonable  charge  for  the  use  of 
the  cylinders,  the  court  pointed  out  (p.  921)  that  the 
transfer  made  in  1919  had  no  tax  consequences ;  that  the 
lease  arrangement  in  the  tax  year  was  the  same  as  had 
been  in  existence  since  1911 ;  ■'  that  the  unreality  lay  not 
in  the  corporation's  lease  of  the  cylinders,  but  in  the 
1918  transfer  of  title  to  it  in  the  first  place;  that  the 
transfer  back  to  Greenspun  in  1919  merely  restored  the 
status  quo;  and  that  no  question  had  ever  previously 
been  raised  by  anyone  that  Greenspun  (and  later  a  trust 
created  by  him)  was  not  the  real  owner  of  the  cylinders. 
The  court  also  pointed  out  that  the  unreality  in  attrib- 
uting the  ownership  of  the  cylinders  to  the  corporation 
was  further  emphasized  by  the  fact  that  the  Tax  Court 
there  had  also  treated  other  cylinders,  never  at  any  time 
owned  even  briefly  by  the  corporation,  as  in  reality  the 
corporation's  property,  rather  than  the  property  of 
Greenspun  who  had  purchased  them  from  third  persons 
and  always  thereafter  owned  them. 

The  case  of  Twin  Oaks  Co.  v.  Commissioner,  183  F. 
2d  385  (C.A.  9th),  is  also  vitally  distinguishable  from 
the  instant  case.  There  taxpayer  corporation  discon- 
tinued its  business,  and  the  business  was  thereafter  con- 
ducted by  a  i3artnership  composed  of  taxpayer's  three 
stockholders  (two  men  and  the  wife  of  one)  plus  another 
person  (the  other  wife).  The  corporate  entity  was  re- 
tained and  the  corporation,  in  consideration  of  the 
partnership  assuming  its  accounts  payable  and  giving 
to  the  corporation  its  promissory  note,  transferred  to 
the  partnership  all  of  its  assets  except  the  premises  on 
which  the  business  had  been  and  was  thereafter  to  l^e 
conducted.  The  partnership  leased  that  land  from  the 
corporation.  Each  of  the  four  partners  contributed 
additional  capital  to  the  partnership.     The  Commis- 


^  Except  for  the  one  year  1918-1919. 
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sioner  allocated  all  of  the  partnership  income  to  the 
corporation  and  the  Tax  Court  affirmed.  This  Court 
reversed,  statinpj  (p.  387)  that  the  conversion  from  cor- 
porate to  partnership  operation  was  more  than  a  mere 
change  in  form.  Such  a  radical  change  is  far  different 
from  the  situation  here  prevailing. 

Indeed,  the  cases  relied  uj^n  ])y  taxpayer  serve 
merely  to  emphasize  the  fact  that  the  tax  recognition,  to 
be  accorded  a  sale  and  leaseback  arrangement,  must  ob- 
viously depend  in  each  case  upon  the  facts  of  that  case. 
The  facts  in  this  case  require  the  conclusion  that  despite 
the  transfer  of  title  the  sale-lease  arrangement  was 
without  substance  taxwise. 

There  remains  only  taxpayer's  assignment  No.  4 
(Br.  11),  that  the  Tax  Court  erred  in  finding  as  a  fact 
that  the  cargoes  handled  by  taxpayer,  including  sup- 
plies for  the  Alcan  Highway  and  Lend-Lease  cargo 
destined  for  Russia,  were  handled  "under  an  arrange- 
ment with  the  named  Governments,  which  was  expected 
to  and  did  continue  for  the  duration  of  the  war".  (R. 
173.)  Since  that  finding  was  not  essential  to  the  Tax 
Court's  decision  that  the  payments  are  not  deductible, 
there  would  seem  to  be  little  to  be  gained  from  a  dis- 
cussion of  it.  However,  it  is  apparent  from  Mr.  Ken- 
nell's  testimony  (R.  107)  that  the  arrangement  was 
expected  to  continue  for  the  duration  of  the  war,  as  long 
as  the  Russian  supply  line  was  left  open,  and  that  the 
supply  line  was  actually  left  open  for  the  entire  length 
of  the  war. 

Viewed  in  the  light  of  the  well-recognized  principle 
that  deductions  are  a  matter  of  legislative  grace,  it  is 
clear  that  taxpayer  has  failed  to  sustain  its  burden  of 
proving  that  the  *' rental"  payments  were  ''both  ordi- 
nary and  necessary".  Illinois  Agricultural  Hold.  Co.  v. 
Commissioner,  131  F.  2d  583,  585  (C.A.  7th). 
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CONCLUSION 


The  decision  of  the  Tax  Court  is  correct  and  should 
be  affirmed. 

Respectfully  submitted, 

Theron  Lamar  Caudle, 
Assistant  Attorney  General. 
Ellis  N.  Slack, 
A.  F.  Prescott, 
Virginia  H.  Adams, 
Special  Assistants  to  the  Attorney  General. 

October,  1951. 
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Respondent's  argument  appears  to  be; 

(1)  That  rentals  paid  by  Petitioner  to  the  partner- 
ship were  not  deductible  as  ordinary  and  necessary 
expenses  under  Section  23(a)(1)(A)  of  the  Internal 
Revenue  Code  because  the  transactions  between  the 
Petitioner  and  the  partnership  were  not  "in  substance 
what  they  appear  to  be  in  form"; 


(2)  That  the  transactions  between  Petitioner  and 
the  partnership  were  sham  and  unreal,  and  so  to  be 
disregarded  for  tax  purposes  because  they  did  not  serve 
"any  real  business  purpose  for  the  taxpayer",  (Respond- 
ent's Brief  p.  12);  and  because  they  were  entered  into  as 
a  tax  avoidance  device.  (Resp.  Brief  pp.  8  and  21). 


REPLY  TO  RESPONDENT'S  ARGUMENT 

The  use  of  Clark  fork  type  Lift  Trucks  was  essential 
to  the  Petitioner's  business.  The  rental  paid  for  the  use 
of  such  equipment  is  clearly  a  deductible  expense  under 
I.  C.  R.,  Sec.  23(a)(1)(A)  and  Section  29.33(a)-l  of 
Treasury  Regulations  No.  111.  The  rental  paid  by 
Petitioner  to  the  United  States  Army  and  others,  both 
before  and  after  the  organization  of  the  partnership, 
was  without  question  allowed  as  a  deductible  expense. 
The  amounts  of  rental  so  paid  and  the  dates  of  pay- 
ments were  as  follo^vs:  (R.  33  Sc  34) 

Paid  to 

Dates  of  Payment  U.S.  Army         All  Others 

1942   $  1,726.50  |  3,377.00 

1943,  Jan.  to  Sept.,  incl 20,047.50  10,548.75 

1943,  Oct.  to  Dec,  incl 5,646.00  267.00 

1944 32,603.25  Nil 

1945 15,288.75  Nil 
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The  threat  of  recapture  by  the  Army  of  its  equip- 
ment and  the  increased  demand  made  on  Petitioner  by 
Governmental  agencies  in  the  furtherance  of  the  war 
effort  created  the  paramount  necessity  that  Petitioner  ob- 
tain the  tise  of  additional  equipment  of  that  type. 
Securing  the  use  of  additional  equipment,  therefore, 
served  a  business  purpose  of  petitioner. 

Had  Petitioner  been  able  to  obtain  such  use  by  renting 
such  equipment  from  the  United  States  Army  or  from 
others  than  the  partnership,  the  deductibility  of  the 
rental  paid  would  be  unquestionable.  The  rental  thereof 
from  the  partnership  involved  no  change  in  the  Peti- 
tioner's method  of  doing  business,  and  the  rent  paid 
therefor  was  as  much  an  ordinary  and  necessary  expense 
as  the  rent  paid  to  others  for  like  equipment. 

The  case,  therefore,  turns  upon  the  question  whether 
the  transactions  between  Petitioner  and  the  partnership 
were  "recognizable  for  tax  purposes." 

The  Tax  Court's  conclusion  that  they  were  not  (R. 
189)  is  characterized  in  Respondent's  brief,  at  page  12, 
as  "this  ultimate  factual  conclusion."'  On  the  contrary, 
it  is  a  conclusion  of  la^v  upon  the  decisive  issue  in  the 
case,  and,  we  repeat,  clearly  erroneotis.  That  conclusion 


'This  characterization  is  Iiasecl  upon  Limericks,  Inc.  v.  Coimnissioiier. 
165  Fed.  (2d)  483  (CCA  5th),  which  was  decided  January  23.  1948.  before  the 
rule  in  the  Dobson  case  (Dobson  r.  Comniissioricr.  320  l.S.  489,  88  L.  Ed. 
248)  was  abrogated  by  the  Act  of  June  25,  1948.  c.  646.  Sec.  36;  62  Stat.  991. 
See  Grace  Bros.  v.  Commissioner,  173  Fed.  (2d)  170.  at  173  (CCA  9ih). 


and  the  argument  made  in  Respondent's  brief  in  sup- 
port of  it  are  based  upon  ex  post  facto  considerations 
and  disregard  controlling  factors  and  principles. 

As  stated  nn.  Petitioner's  Opening  Brief,  at  page  7, 
early  in  1943  Petitioner  was  "confronted  by  the  para- 
mount necessity  of  obtaining  additional  equipment." 
No  such  equipment  was  available  for  rental  in  the  Puget 
Sound  area.  New  equipment  could  not  be  acquired  (i.  e., 
purchased)  except  on  priority,  which  the  taxpayer  could 
and  did  obtain  because  of  its  essential  war  activities. 
(See  Respondent's  brief,  page  4.) 

In  the  belief  that  Petitioner  could  not  finance  the 
purchase  of  such  equipment  or,  at  any  rate,  that  it  was 
not  good  or  sound  business  for  it  to  attempt  to  do  so, 
and  in  the  exercise  of  their  "legal  right  to  conduct  their 
business  affairs  through  a  medium  of  their  own  choice" 
(Twin  Oaks  Co.  v.  Commissioner,  183  Fed.  (2d)  385,  at 
page  387),  the  stockholders  of  Petitioner  organized  the 
partnership,  Equipment  Associates,  to  finance  the  pur- 
chase of  this  equipment  and  paid  in  its  initial  capital 
of  510,000.00  in  "cash  furnished  equally  by  the  partners." 
Petitioner,  as  the  holder  of  the  required  priority,  ordered 
the  equipment,  and  to  avoid  entanglement  in  Govern- 
mental red  tape  which  might  result  if  it  appeared  that 
the  supplier  of  the  equipment  was  paid  by  someone 
other  than  the  holder  of  the  priority  (actually  at  the 
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suggestion  of  the  supplier,  though  not  so  sliown  by  the 
record)  Petitioner  sent  its  check  in  payment  of  each 
delivery,  but  as  to  the  first  and  second  deliveries,  at 
least,  its  funds  were  in  no  way  dejileted  thereby  since 
it  received  payment  from  the^r<.UuMiitr  before  its 
checks  were  presented  for  payment.  There  is  nothing 
in  the  record  to  impugn  the  honesty  of  the  judgment 
of  the  officers  and  stockholders  of  Petitioner  that  in  the 
circumstances  existing  in  August  and  September,  1943, 
when  the  Petitioner  had  a  cash  balance  on  August  31, 
1943  of  $115.72  only,  when  the  continuance  of  trans- 
Pacific  lend-lease  shipments  to  Rtissia  was  stibject  to 
interruption  at  any  time  by  the  Japanese,  and  when  e\en 
the  outcome  of  the  war  with  Japan  hung  in  the  balance, 
Petitioner's  financial  condition  and  prospects  did  not 
justify  its  borrowing  money  to  purchase  such  equip- 
ment even  though  such  a  loan  could  have  been  obtained, 
which  they  had  every  reason  to  believe  could  not  be  done. 

Respondent  labors  at  length  to  prove  that  in  the 
events  which  happened  subsequent  to  that  crucial  time 
in  1943  when  the  partnership  ^vas  organized,  Peti- 
tioner could  have  financed  the  purchase  of  the  eqtiip- 
ment.  From  that  much-labored  foundation  of  liind- 
sight,  it  is  argued  that  the  transactions  were  sham  and 
unreal.  However,  they  ^vould  have  been  very  real  to  the 
partners  had  the  Japanese  gained  mastery  of  the  Pacific, 
which  possibility  was  very  gravely  present  in  September 
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1943.  In  that  event,  the  partnership  would  have  been 
left  with  the  equipment  on  its  hands  but  without  use 
therefor  and  neither  income  nor  much  chance  of  salvage 
therefrom. 

In  the  course  of  this  labored  argument,  it  is  asserted: 

"The  arrangement  here  did  not  achieve  the 
business  result  claimed  for  it,  namely,  to  increase 
the  taxpayers'  working  capital,  since  the  'capital' 
retained  transitorily  was  immediately  disbursed  in 
the  form  of  'rentals'  and  removed  from  the  possi- 
bility of  use  in  the  business."  (Respondent's  brief, 
p.  21.) 

The  utter  fallaciousness  of  this  statement  is  self  evident. 
What  the  transactions  between  Petitioner  and  the 
partnership  did  was  to  provide  the  Petitioner  with  the 
use  of  essential  equipment  without  the  investment  of  a 
dollar  of  its  capital.  On  the  other  hand,  the  utter  un- 
soundness, from  a  business  and  financial  standpoint,  of 
the  investment  by  the  Petitioner  of  borrowed  capital  in 
equipment  is  easily  demonstrated.  From  September  1943 
through  December  1 945,  Petitioner  paid  the  Partnership 
as  equipment  rental  a  total  of  $77,454.78.  During  that 
period  it  ^vas  in  the  90%  tax  bracket.  If  it  had  purchased 
the  equipment  and  not  paid  the  rentals,  its  income 
would  have  been  increased  by  the  amount  of  such  rentals 
with  the  result  that  its  taxes  would  have  been  increased 
$69,712.00  and  it  would  have  been  left  with  but  $7,742.78 
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to  apply  on  the  cost  of  the  equipment  or  the  loans  made 
for  the  purchase  thereof. 

Much  emphasis  is  put  upon  the  fact  that  beginning  in 
1943,  Petitioner's  business  increased  very  rapidly  (see 
Resp.  Brief  4,  1 0  and  1 3)  as  though  that  fact  demon- 
strates that  Petitioner  could  have  financed  the  purchase 
of  the  additional  equipment.  Actually,  it,  with  other 
facts  both  in  the  record  and  of  which  this  Court  will 
take  judicial  knowledge,  proves  the  contrary.  The  in- 
crease in  business  inevitably  brought  increased  ex- 
penses— for  labor,  for  rental  not  only  of  equipment  but 
of  terminal  facilities,  and  other  current  operating  ex- 
penses— and  consequent  increased  demands  upon  Peti- 
tioner's cash  working  capital.  These  latter  demands  were 
met,  and  could  only  be  met,  by  increased  borrowings, 
which  increased  from  $15,000.00  on  August  31,  1943  to 
$52,000  on  December  31,  1944  (R.  37).  Moreover,  Peti- 
tioner's earned  surplus,  to  which  reference  is  made  in 
Respondent's  brief,  p.  7,  declined  in  1944  from  $83,219.31 
at  the  beginning  of  the  year,  to  $67,303.28  at  the  end  of 
that  year.  See  Income  and  Excess  Profits  Tax  Return  for 
the  year  1944  (R.  39-42).  That  loss  was  due  to  income 
and  excess  profits  tax  of  $54,554.15  for  the  year  1943, 
which  was  paid  in  1944  and  for  which  no  reserve  ^\'as 
set  up  and  which  is  not  taken  into  account  in  the  sum- 
mary of  Petitioner's  working  capital  position,  (Ex.  5, 
R.  37.)  Taking  that  liability  into  account.  Petitioner's 
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current  assets  at  the  end  of  1943  exceeded  its  current 
liabilities  by  only  24,770.24.  Such  working  capital  posi- 
tion obviously  did  not  warrant  a  capital  loan  for  the 
purchase  of  capital  assets. 

At  page  14  of  Respondent's  brief,  it  is  asserted  that 
the  present  case  is  indistinguishable  from  Armston  v. 
Commissioner,  12  T.C.  539,  affirmed,  188  Fed.  (2d)  531 
(CCA  5th).  With  proper  deference  to  the  author  of 
that  brief,  we  submit  that  such  assertion  is  wholly  un- 
warranted. In  the  Armston  case,  the  corporation  taxpayer 
had  for  years  owned  its  equipment.  All  of  its  stock  was 
owned  by  H.  W.  Armston  and  his  wife.  One  and  three- 
sevenths  shares  were  registered  in  the  name  of  K.  W. 
Kerr,  but  they  were  qualifying  shares  and  they  were 
beneficially  owned  by  H.  W.  Armston  (See  12  T.C,  p. 
541,  and  cf.  Respondent's  brief,  p.  14).  For  no  reason 
except  to  reduce  its  tax  liability,  the  corporation  sold 
its  equipment  to  Mrs.  Armston  under  an  arrangement 
whereby  she  leased  it  back  to  the  corporation  at  going 
rentals.  "That  transaction  served  no  business  purpose." 
....  "It  was  merely  a  device  for  minimizing  tax  liability." 
188  Fed.  (2d)  at  page  533.  The  corporation,  with  no 
compulsion,  business  or  otherwise,  changed  its  position 
from  that  of  the  owner  of  equipment  required  in  its 
business  to  that  of  lessee  thereof,  but  with  no  change  in 
the  flow  of  economic  benefits.  Armston  and  his  wife  con- 
tinued to  receive  the  profits  of  the  corporation's  business. 
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but  in  the  form  of  rentals  plus  dividends  and  not  merely 
dividends  alone.  There  was  "a  mere  paper  reallocation 
ol  income  among  the  family  members,"  ....  "the 
actualities  of  their  relation  to  the  income  did  not  change." 
Commissioner  v.  Culhertson,  337  U.S.  733,  at  746,  93 
L.  Ed.  1659,  at  1667,  quoting  Commissioner  v.  Tower, 
327  U.S.  280,  at  292. 

Respondent  places  great  reliance  upon  the  finding 
of  the  Tax  Court  "that  the  partnership  was  organized 
'primarily  to  avoid  the  excess  profits  tax  and  its  impact 
on  the  earnings  of  petitioner.'  "  (See  Respondent's  brief, 
pp.  11  and  15.)  He  does  not  challenge  the  proposition 
that  "a  taxpayer  has  the  right  to  decrease  its  tax  liability 
by  any  lawful  means." 

The  Court  will  take  judicial  notice  that  following  the 
reimposition  of  the  excess  profits  tax  by  the  Excess  Profits 
Tax  Amendment  of  1941  and  the  Revenue  Act  of  that 
year,  many  corporations  converted  to  partnerships,  and 
with  the  repeal  of  that  tax  reconverted  to  corporations. 
Such  conversions  were  in  the  exercise  of  a  legal  right  and 
were  not  disregarded  for  tax  purposes  as  sham  and  un- 
real because  they  avoided  the  excess  profits  tax  liability. 

It  is  to  be  noted  that  so  far  as  this  is  a  finding  at  all, 
it  is  a  finding  as  to  purpose  and  motive  and  a  finding  of 
a  lawful  purpose.  Moreover,  being  a  finding  as  to  pur- 
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pose  or  motive  only,  it  is  wholly  immaterial.  "Motive  to 
avoid  taxation  is  never  relevant."  National  Investors 
Corporation  v.  Hoey,  144  Fed.  (2d)  466,  at  488.  See  also 
Moline  Properties,  Inc.  v.  Commissioner,  319  U.S.  436, 
87  L.  Ed.  1499. 

Respondent  does  not  dispute  or  in  any  way  challenge 
the  fact  that  the  purpose  of  the  organization  of  the 
partnership,  Equipment  Associates,  was  both  the  equiva- 
lent of  business  activity  and  was  followed  by  the  carrying 
on  of  business,  and  on  the  strength  of  that  principle 
alone,  the  transactions  between  the  Petitioner  and  the 
partnership  cannot  be  disregarded  in  determining  the 
incidence  of  taxation. 

Respondent's  only  answer  to  the  proposition  that  these 
transactions  cannot  be  disregarded  as  sham  and  unreal 
because  they  changed  the  flow  of  economic  benefits,  is  to 
be  found  on  page  22  of  Respondent's  brief.  The  con- 
tention there  made  was  repudiated  by  this  Court  in  Twin 
Oaks  Co.  V.  Commissioner,  183  Fed.  (2d)  385.  See 
Opinion  p.  387. 

In  the  last  analysis.  Respondent's  position  seems  to  be 
that  while  it  may  be  true  that  taxpayers  have  the  legal 
right  "to  conduct  their  business  affairs  through  a  medium 
of  their  own  choice"  and  the  right  to  avoid  tax  liability 
by  any  lawful  means,  yet  the  Government  has  the  right, 
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by  bureaucratic  finding,  to  say  that  transactions  between 
a  corporation  and  its  stockholders  are  a  sham  and  unreal 
if  they  result  in  a  reduction  of  tax  liability,  because  the 
Government  has  the  right  to  say  that  a  corporation  and 
its  stockholders  must  conduct  their  business  only  in  the 
way  which  will  produce  the  greatest  amount  of  taxes. 

As  was  well  stated  by  the  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit,  in  Ross  v.  Commissioner,  129  Fed.  (2d) 
310,  at  313: 

"In  tax  matters  it  is  only  under  exceptional  cir- 
cumstances that  the  separateness  of  the  corporation 
from  the  stockholders  can  be  disregarded,  even 
when  there  is  but  one  stockholder.  Burnet,  Com- 
missioner V.  Clark,  287  U.S.  410,  53  S.  Ct.  207,  77 
L.  Ed.  397;  Burnet,  Commissioner  v.  Common- 
wealth Improvement  Co.,  287  U.S.  415,  53  S.  Ct. 
198,  77  L.Ed.  399." 

It  is  submitted  that  the  exceptional  circumstances  that 
would  warrant  the  disregard  of  the  transactions  between 
the  Petitioner  and  the  partnership  are  not  present  in 
this  case. 

WHEREFORE,  Petitioner  renews  the  prayer  of  its 
opening  brief. 

Respectfully  submitted, 

Henry  C.  Perkins. 
Frederic  D.  Metzger, 

Attorneys  for  Petitioner. 

Metzger,  Blair,  Gardner  k  Boldt, 

Of  Counsel. 
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Petitioner, 
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PETITION  FOR  REHEARING 

Petitioner  respectfully  petitions  this  Court  for  a 
rehearing  of  this  cause,  because  of  its  conviction  that 
the  decision  is  erroneous  under  the  undisputed  facts 
and  the  law  applicable  thereto,  and  because  the  issue 
here  is  such  that  a  rehearing  by  this  Court  affords  the 
only  real  remaining  means  whereby  Petitioner  may 
secure  redress  from  the  injustice  of  the  tax  liability 
which  will  be  otherwise  imposed  upon  it. 

The  grounds  upon  which  Petitioner  seeks  a  rehear- 
ing are: 
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1.  This  Court  adopted  the  reasoning  and  tacitly 
approved  findings  of  the  Tax  Court  which  were  based 
^s'holly  upon  inference  and  implication  drawn  from 
undisputed  testimony  and  clearly  erroneous. 

2.  This  Court  erroneously  held  that  the  facts  of 
this  couse  bring  it  within  Armston  v.  Commissi  oner  j, 
188  F.(2d)  531  (CCA  5th)  and  White  v.  Fitzgerald,  193 
F.(2d)  398  (CCA  3rd).  It  is  clearly  distinguishable 
therefrom  upon  its  determinative  facts,  and  falls  un- 
mistakably within  the  ruling  facts  in  Commissioner  v. 
Greenspiin,  156  F.(2d)  917  (CCA  5th),  and  Twin  Oaks 
Co.  V.  Commissioner,  183  F.(2d)  385  (CCA  9th). 

4.  The  Court  erroneously  treated  the  transaction 
as  a  "sale  and  lease-back,"  when  in  reality  it  was  only  a 
lease,  cf  P-H  1952  Tax  Service,  Vol.  1,  Par  12,011  and 
Par.  12,011 -A. 

5.  The  Court  failed  to  recognize  the  business  basis 
for  the  transaction  and  erroneously  treated  it  as  a  trans- 
action without  business  purpose,  entered  into  solely  for 
the  purpose  of  evading  taxes. 


I. 

SCOPE  OF  REVIEW 

Because  of  collociuy  between  one  of  the  judges  and 
counsel  for  the  Respondent  during  oral  argument,  and 
further  because  of  the  nature  of  the  o)3inion  filed  Ijy 
the  Court  in  this  cause,  wc  believe  that  the  Court  may 
have  misconceived  the  scope  of  its  proper  review  of  the 
findings  and  decision  of  the  Tax  Court.  Under  Internal 
Revenue  Code,  Section  1 141(a),  this  Court's  jurisdiction 
to  review  the  decision  of  the  Tax  Court  is  the  same 
as  in  review  of  decisions  of  the  District  Courts  in  civil 
actions  tried  without  a  jury.  It  is  governed  by  Rule 
52(a)  of  the  Federal  Rules  of  Civil  Procedure.  Ihis 
Court  so  held  in  Grace  Bros.  v.  Commissioner,  173 
F.(2d)   170  (CCA  9th),  and  in  that  opinion  said: 

"It  is  axiomatic  that  uncontradicted  testimony 
must  be  followed.  .  .  .  The  only  exception  to  the 
rule  occurs  when  we  are  dealing  ^^•ith  testimony 
by  witnesses  who  stand  impeached  anil  whose  testi- 
mony is  contradicted  by  the  testimony  of  others 
or  by  physical  or  other  facts  actually  pro\ed.  or 
with  testimony  which  is  inherently  improbable.  " 

Where  evidence  before  the  Court  is  undisputed  and 
the  disposition  of  the  case  must  rest  upon  inferences 
or  conclusions  drawn  from  such  testimony,  this  Court 
is  as  able  as  the  Tax  Court  to  draw  the  proper  infer- 
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ences  and  conclusions  and  is  free  to  do  so,  within  the 
limits  of  giving  due  respect  to  the  Tax  Court's  expert- 
ness  in  tax  matters.  Gillette's  Estate  v.  Commissioner, 
182  F.(2d)  101  (CCA  9th). 

The  only  evidence  in  this  case  is  that  of  Petitioner, 
and  the  evidence  is  undisputed.  The  ultimate  question 
is  whether  rentals  paid  by  Petitioner  for  use  of  equip- 
ment to  a  partnership  had  a  business  purpose  and  were 
therefore  a  deductible  business  expense  under  IRC 
Section  23(a)(1)(A),  or  whether  the  rental  payments 
were  made  as  a  result  of  a  transaction  that  in  its  en- 
tirety was  a  sham  and  indulged  in  only  for  the  purpose 
of  evading  taxes.  Since  the  proper  conclusion  must 
necessarily  be  predicated  upon  inferences  and  implica- 
tions drawn  from  the  undisputed  facts,  this  Court  in 
the  exercise  of  the  proper  scope  of  its  appellate  juris- 
diction should  review  the  facts  and  draw  therefrom  its 
own  conclusion. 

II. 
NATURE  OF  THE  TRANSACTION 

The  answer  to  the  ultimate  question  in  this  case 
may  be  readily  and  validly  found  by  determining  which 
of  two  decisions  of  the  Fifth  Circuit  more  closely  fits 
the  facts  of  this  case. 
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Commissioner  v.  Greenspun,  156  F.(2d)  917  (CCA 
5th),  involved  the  question  of  the  allowance  as  business 
expense,  to  a  corporation  solely  owned  by  one  Green - 
spun,  of  rentals  or  royalties  paid  to  family  trusts  of  the 
shareholder  for  the  use  of  cylinders  or  drums  used  by 
the  taxpayer  in  its  business  of  manufacturing  and  sell- 
ing carbonic  acid  gas.  Prior  to  1917,  the  cylinders  were 
owned  by  Greenspun  and  others,  who  leased  tliein  to 
the  corporation.  In  1918  Greenspun  acquired  the  inter- 
est of  the  other  parties  in  the  cylinders  and  sold  them 
to  the  taxpayer.  In  1919,  after  Greenspun  became  tlie 
sole  stockholder,  he  bought  the  cylinders  back  and  re- 
leased them  to  the  corporation.  In  1931  Greenspun 
created  family  trusts  and  transferred  all  of  his  right  and 
interest  in  the  cylinders  to  the  trusts,  which  continued 
to  lease  them  to  the  taxpayer.  The  trustee  was  a  sub- 
ordinate employee  of  the  taxpayer.  In  the  years  in 
question,  1938,  1939  and  1940,  taxpayer  paid  large 
amounts  to  the  trusts  as  rent  or  royalties  for  use  of  the 
cylinders.  The  Court  held  that  the  rentals  in  reasonable 
amounts  were  properly  deducted  as  business  expense. 
As  Respondent  properly  observed  in  his  brief,  (Page 
24),  that  Court  held  the  unreality  of  the  transaction  lay 
not  in  the  corporation  leasing  the  cylinders,  but  in  the 
1918  transfer  of  title  to  it,  and  that  the  transfer  back 
to  Greenspun  in  1919  merely  restored  the  status  quo. 
(See  Op.   156  F.(2d)  at  page  921). 


The  case  of  Armston  v.  Commissioner,  188  F.(2d; 
531  (CCA  5th),  was  a  case  where  the  taxpayer  corpora- 
tion, which  was  principally  engaged  in  construction 
work,  owned  equipment  purchased  in  the  years  1940, 
1941  and  1942  and  thereafter  used  in  its  business.  In 
1943  it  sold  a  part  of  this  equipment  to  the  wife  of  its 
principal  shareholder.  At  the  time  of  the  transaction, 
the  corporation  had  surplus  and  undivided  profits 
amounting  to  $278,371.16,  and  the  sale  price  of  the 
equipment  was  $33,667.36.  The  Court  held  that  the 
rentals  were  properly  regarded  by  the  Tax  Court  as 
distributions  to  Mrs.  Armston  of  corporate  earnings 
for  the  purpose  alone  of  forming  the  basis  for  a  sub- 
stantial tax  deduction  to  the  corporation,  and  that  it 
was  merely  a  device  for  minimizing  tax  liability,  with 
no  legitimate  business  purpose.  The  corporation  in 
this  sale  and  lease-back  transaction  really  gave  up  noth- 
ing but  the  income. 


'& 


In  the  instant  case,  the  taxpayer  corporation  had 
been  for  many  years  prior  to  the  tax  years  in  question 
engaged  in  the  business  of  operating  marine  terminals 
under  lease.  With  the  advent  of  World  War  II,  in 
1942,  it  became  necessary  to  conform  to  the  established 
trend  in  that  business  of  using  pallet  boards  and  fork 
lift  trucks  in  handling  cargo.  The  corporation  did  not 
own  such  equipment,  the  uncontradicted  testimony  be- 
ing that  "We  had  one  ancient  type  fork-lift  truck  but 
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had  no  other  equipment  of  that  type."  (R.  117).  Tax- 
payer rented  lift  trucks  from  the  Unitetl  States  Army 
and  others.  As  of  September  30,  1943,  the  shareholders 
of  Petitioner  formed  a  partnership  in  which  their  inter- 
ests were  equal  and  in  very  different  proportion  than 
their  share  holdings.  The  Partnership  acquired  and 
rented  to  the  corporation  lift  trucks  costing  .">9,529.44. 
Subsequently  it  purchased  and  rented  to  the  corpora- 
tion additional  equipment  of  this  type,  the  Partnership 
paying  .|  10,298.60  for  such  equipment  in  March  of 
1944,  and  an  additional  $10,319.61  in  June  of  1945. 
True  it  is  that  the  corporation  was  a  transitory  conduit 
of  title.  It  applied  for  the  necessary  priorities  to 
purchase  the  equipment,  because  it  could  expeditiously 
obtain  them,  and  payment  was  made  to  the  vendor  by 
checks  of  the  corporation,  but  in  each  instance  the 
Partnership  gave  its  check  to  the  corporation  for  ihe 
purchase  price  prior  to  the  time  the  corporation's 
checks  were  presented  for  payment.  (R.  23).  The  reason 
for  this  arrangement  was  fully  and  validly  explained  as 
being  due  to  the  greater  expedition  and  certainty  of 
obtaining  the  equipment  in  this  manner.  There  is  no 
dispute  but  that  the  corporation  never  oAvned  the  equip- 
ment while  it  was  used  and  that  the  purchases  were 
in  actual  reality  made  by  the  Partnership  ^s^th  funds 
contributed  by  the  partners  or  obtained  upon  the  credit 
of  the  individual  partners  and  the  security  of  its  assets. 
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It  is  apparent  that  this  was  not  a  situation  where  the 
corporation  sold  equipment  to  the  partnership  and 
leased  it  back.  Looking  at  the  entire  transaction,  it  was 
in  reality  and  in  substance  a  purchase  by  the  Partner- 
ship of  equipment  of  a  type  that  the  corporation  never 
owned  but  had  theretofore  leased.  The  corporation 
merely  continued  its  established  practice  of  obtaining 
such  equipment  for  its  use  by  leasing  the  same.  Much 
is  said  about  the  fact  that  the  corporation  paid  rentals 
to  the  partnership  for  the  use  of  this  equipment  in  the 
years  1943,  1944  and  1945  in  the  aggregate  amount  of 
$77,461.78.  As  the  Court  of  Appeals  of  the  5th  Circuit 
properly  pointed  out  in  Commissioner  v.  Greenspun, 
156  F.(2d)  917,  this  undoubtedly  has  a  bearing  upon 
the  question  of  whether  the  rental  paid  was  to  the  full 
amount  a  legitimate  business  expense,  but  has  nothing 
to  do  with  the  question  whether  reasonable  rental  was 
a  properly  deductible  business  expense.  There  is  no 
question  raised  in  this  case  as  to  the  reasonableness  of 
the  rental,  and  there  can  be  none,  because  the  rental 
was  at  the  same  rate  as  the  Petitioner  paid  to  others  for 
like  equipment  and  was  at  the  rates  established  by  the 
regulatory  authority  of  the  State  of  Washington.  It  is 
of  compelling  significance  that  during  the  same  years, 
1943,  1944  and  1945,  Petitioner  paid  to  the  United 
States  Army  for  the  rental  of  similar  equipment  the 
sum  of  $73,585.50,  and  in  the  years  1943  and  1944  paid 


—11— 

to  others  than  the  United  States  Army  for  the  rental  of 

similar  equipment  the  sum  of  $14,192.75.  (R.  33,  34). 

There  is  here  no  question  but  that  tlic  Partnership 
had  a  valid  existence;  that  it  became  the  owner  of  the 
equipment;  that  the  rentals  were  paid  in  due  course  of 
business;  that  the  money  and  credit  used  by  the  Part- 
nership was  its  own  and  not  that  of  the  corporation; 
that  the  corporation  was  used  only  as  a  temporary 
conduit  of  title  in  acquiring  the  equipment  and  in 
reality  was  never  the  owner  thereof  so  far  as  tax  sig- 
nificance is  concerned;  and  that  it  never  used  the  equip- 
ment during  the  brief  period  of  days  while  it  acted  as 
a  conduit  of  title. 

The  underlying  basis  for  the  decision  in  Armston 
V.  Commissioner,  supra,  and  other  so-called  "sale  and 
lease-back"  cases,  is  that  the  transaction  in  its  entirety 
constituted  only  a  re-allocation  by  the  corporation  of 
income  theretofore  enjoyed  and  ^vhich  it  would  have 
continued  to  enjoy  had  not  the  questioned  transaction 
been  entered  into.  The  result  reached  in  that  case  is 
predicated  upon  a  finding,  properly  drawn  from  the 
evidence,  that  there  was  no  business  purpose  to  the 
corporation  in  entering  into  the  transaction,  and  no 
purpose  for  it  other  than  to  obtain  a  re-allocation  of 
its  income  for  the  purpose  of  avoiding  taxes.  There 
was  no  re-allocation  of  income  here.    Petitioner  had  not 
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owned  equipment  of  this  type  and  had  never  received 
the  income.  Had  the  United  States  Army  and  others 
continued  to  make  such  equipment  available  to  Peti- 
tioner on  a  rental  basis,  Petitioner  would  have  con- 
tinued to  rent  from  the  Army  and  others  at  the  same 
rates  it  paid  the  Partnership.  It  ^vas  only  because  the 
equipment  became  unavailable  on  the  rental  market 
that  Petitioner  turned  to  the  Partnership  as  a  means 
of  finding  an  owner  ^vith  equipment  available  to  it  for 
rental.  The  facts  bring  the  case  squarely  within  Com- 
missioner V.  Greenspun  and  clearly  differentiate  it  from 
Armston  v.  Commissioner. 


III. 

BUSINESS  PURPOSE 

We  are  satisfied  that  the  distinction  between  a 
lease  case,  such  as  Commissioner  v.  Greenspun,  and  a 
sale  with  lease-back  case,  such  as  Armston  v.  Commis- 
sioner, should  be  dispositive  of  this  case,  because  here 
there  is  no  basis  for  asserting  that  the  taxpayer  re-allo- 
cated its  income  for  the  purpose  of  avoiding  taxes.  But 
assuming  for  purpose  of  argument  that  this  was  a  sale 
and  lease-back  transaction,  the  rentals  are  none  the  less 
deductible,  because  here  there  was  a  business  purpose 
for  the  transaction.   It  should  be  borne  in  mind  that  the 
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business  purpose  need  not  rest  upon  unquestionably 
sound  business  judgment.  Suffice  it  that  there  was  a 
purpose  other  than  merely  to  avoid  taxes.  The  distinc- 
tion is  between  sham  and  substance. 

Neither  the  Tax  Court  nor  counsel  for  Respondent 
in  presenting  the  case  to  this  Court  have  fairly  inter- 
preted the  financial  position  of  Petitioner.  The  tax 
returns  of  Petitioner  for  the  years  1944,  1945  and  1946 
are  a  part  of  the  record.  They  disclose  the  following 
financial  results  of  Petitioner's  operations  for  those 
years: 

1944 

Adjusted  net  income.-   $42,362.49 (R.  38,  L.  38) 

1 944  income  and  excess 

profits  taxes 25.185.99  (R.  60,  Sch.  M,  L.  3) 

Net  earnings  after    

taxes $17,1 76.50 

1945 

Adjusted  net  income        $28,309.81  (R.  56,  L.  38) 

1945  income  and  excess 

profits  taxes 15,237.32  (R.  74,  Sch.  M,  L.  3) 

Net  profit  after         

income  and  ex- 
cess profits  taxes     $13,072.49 

1946 

Adjusted  net  income 

(Deficit) ($15,843.62)(R.  70,  L.  35) 
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The  profits  remaining  after  taxes  for  these  three 
years  of  operation  were  then  as  follows: 

1944   $17,176.50 

1 945   1 3,072.49 

1 946   (1 5,843.62) 

Net  income  after  taxes  for 

three-year-period  |1 4,405.37 

Bearing  in  mind  that  the  purchase  price  of  the  lift 
trucks  bought  by  the  Partnership  was  in  excess  of 
$30,000.00,  it  is  at  once  apparent  that  the  earnings  of 
the  corporation  for  the  three-year-period  would  have 
paid  less  than  half  of  the  purchase  price. 

As  disclosed  by  the  1944  return.  Petitioner's  earned 
surplus  and  individed  profits  at  the  beginning  of  the 
year  1944  were  in  the  amount  of  $83,219.31,  but  its 
tax  liability  for  1943  was  $54,554.15,  which,  when 
deducted,  left  a  surplus  and  undivided  profit  of 
$28,665.16. 

Earned  surplus  and  undivided  profits  as  of  January 
1,  1945,  were  $67,303.28,  but  it  had  a  1944  tax  liability 
of  $25,185.99,  leaving  earned  surplus  and  undivided 
profits  of  $42,117.29. 

As  of  January  1,  1946,  its  earned  surplus  and  undi- 
vided profits  were  $68,922.29,  against  which  it  had  a 
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1945  tax  liability  of  |15,237.32.  The  earned  surplus 
and  undivided  profits  at  the  close  of  1946  were 
$31,836.64. 

At  the  close  of  1943,  Petitioner  was  using  borrowed 
capital  in  the  amount  of  $32,000.00  (R.  37),  and  at  the 
close  of  1944,  it  owed  the  bank  $52,000.00.  (R.  37).  Its 
average  loans  in  1944  were  $36,125.00  (R.  55),  and  in 
1945,  $21,980.00.  (R.  69).  These  loans  were,  of  course, 
included  in  Petitioner's  liabilities  in  determining  its 
net  worth.  They  are  significant  and  disclose  the  extent 
of  the  use  by  Petitioner  of  the  limited  credit  available 
to  it. 

Petitioner's  gross  receipts  in  1944  were  $496,494.16 
(R.  38,  L.  4),  and  in  1945,  $391,531.88.  (R.  56,  L.  4). 
Since  its  profit  for  these  years  was  nominal,  it  follows 
that  Petitioner  was  incurring  obligations  in  substan- 
tially the  amounts  of  its  gross  revenues,  which  averaged 
more  than  $1,350.  00  per  day  in  1944,  and  more  than 
$1,000.00  per  day  in  1945. 

The  foregoing  figures  give  substance  and  meaning 
to  the  statement  of  Mr.  Searles,  Vice  President  of  The 
Puget  Sound  National  Bank,  that  the  corporation  was 
not  entitled  to  credit  to  be  used  for  the  purpose  of 
purchasing  capital  assets  such  as  equipment.  Its  work- 
ing capital  necessities  required  the  use  of  its  available 
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credit.  They  completely  negative  the  significance  which 
the  Tax  Court  attributed  to  the  amount  of  Petitioner's 
bank  balance  on  particular  dates. 

It  is  undisputed  and  not  subject  to  question  that  the 
officers  of  Petitioner  discussed  with  Mr.  Searles  the  mat- 
ter of  Petitioner  obtaining  a  loan  to  buy  the  equipment; 
that  he  discouraged  them;  and  that  he  would  not  recom- 
mend to  his  employer  a  loan  to  Petitioner  for  such  a 
purpose,  and  without  his  recommendation,  such  a  loan 
would  in  all  probability  be  rejected.  Aside  from  the 
views  of  Mr.  Searles,  it  was  entirely  proper  for  the 
officers  of  Petitioner  to  determine  that  it  was  better 
for  Petitioner  to  continue  to  rent  this  type  of  equip- 
ment rather  than  undertake  the  burden  of  acquiring  it 
outright.  Its  decision  to  continue  to  lease  had  a  proper 
business  purpose  and  background.  From  this  back- 
ground a  conclusion  that  the  only  reason  for  entering 
into  the  transaction  with  the  Partnership  was  to  re-allo- 
cate its  income  for  the  purpose  of  evading  taxes  cannot 
obtain  any  substantial  support. 

Respondent  would  probably  challenge  the  foregoing 
analysis  from  the  record  of  Petitioner's  financial  situa- 
tion with  the  confident  assertion  that  the  picture  would 
have  been  entirely  different  if  Petitioner  had  not  paid 
out  $77,461.78  in  rental  to  the  Partnership  during  the 
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years    1943,    1944  and    1945.    Such  an   assertion   woulrl 
be  wholly  fallacious. 

Much  was  said  in  Respondent's  brief  and  in  argu- 
ment about  the  ability  of  taxpayer  to  have  paid  fr)r  the 
lift  trucks  bought  by  the  Partnership  rather  than  paying 
rentals,  since  the  amount  of  rentals  exceeded  the  pur- 
chase price.  This  argument  is  wholly  superficial  and 
unrealistic.  Had  the  corporation  purchased  the  equip- 
ment and  thereby  increased  its  adjusted  net  income  by 
the  amount  of  rentals  paid,  the  amount  of  stich  in- 
creased income  would  have  been  subject  to  income  and 
excess  profits  taxes  in  excess  of  85%.  This  would  have 
meant  that  of  the  total  rentals,  less  than  15%,  or  less 
than  about  $10,500.00,  would  have  been  left  to  Peti- 
tioner to  apply  on  the  purchase  price  of  $30,000.00. 

In  conclusion,  we  respectfully  submit: 

A.  That  this  Court  must  draw  from  the  undisputed 
facts  its  own  conclusion  as  to  whether  this  transaction 
was  a  mere  sham,  engaged  in  solely  for  the  purpose  of 
evading  taxes. 

B.  That  the  transaction  in  reality  and  in  substance 
was  simply  a  lease  transaction  between  two  distinct  en- 
tities, where  the  only  question  could  be  as  to  the  reason- 
ableness of  the  amount  of  rentals  paid. 
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C.  That  even  though  this  Court  take  the  unrealistic 
view  that  it  was  a  sale  with  lease-back  arrangement, 
there  was  a  business  reason  established  by  uncontra- 
dicted testimony  which  gives  to  the  form  of  the  transac- 
tion substance  and  validity. 

This  petition  should  be  granted,  and  the  case  set 
for  reargument,  to  the  end  that  the  issues  will  be  re- 
heard and  reconsidered  by  this  Court  and  the  judgment 
of  the  Tax  Court  reversed. 

Respectfully  submitted, 

Henry  C.  Perkins, 
Frederic  D.  Metzger, 

Attorneys  for  Petitioner. 

Metzger,  Blair,  Gardner  &  Boldt, 

Of  Counsel. 
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In  the  Unitod  Statos  District  Court,  in  and  for  tlie 
Northern  District  of  California,  Southern  Di- 
vision 

No.  2907811 

LULA  J.  WILSON, 

Plaintiff, 

vs. 

CORNING  GLASS  WORKS,  a  Corporation, 
FIRST  DOE,  SECOND  DOE, 

Dcifendants. 

PETITION  FOR  REMOVAL  TO  THE  DIS- 
TRICT COURT  OF  THE  UNITED 
STATES,  FOR  THE  NORTHERN  DIS- 
TRICT OF  CALIFORNIA,  SOUTHERN 
DIVISION 

To  the  District  Court  of  the  United  States,  for  the 
Northern  District  of  California,  Southern  Di- 
\dsion 

The  petition  of  Corning  Glass  Works,  a  corpo- 
ration,  respectfully   shows: 

I. 

An  action  has  been  brought  in  the  Superior  Court 
of  the  State  of  California,  in  and  for  the  City  and 
County  of  San  Francisco,  between  the  })laintiff  and 
defendants  above  named,  being  action  No.  389272 
in  said  court,  and  said  actit)n  is  now  ])ending  in 
said  court  and  has  not  been  brought  to  trial  thciein ; 
that  the  date  of  the  commencement  of  said  action 
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was  the  4th  day  of  August,  1949;  that  the  date  on 
which  this  defendant  was  served  with  the  Sum- 
mons and  Complaint  in  said  action  was  the  4th  day 
of  August,  1949;  that  to  the  knowledge  of  this 
defendant  there  is  no  other  defendant  w^ho  has 
appeared,  or  who  has  been  served  with  Summons 
and  Complaint,  or  who  is  a  necessary,  or  proper, 
party  defendant  to  said  action. 

II. 

That  said  action  is  of  a  civil  nature  at  law  and 
is  brought  to  recover  damages  for  personal  in- 
juries, and  is  one  of  which  the  District  Courts  of 
the  United  States  are  given  original  jurisdiction. 

III. 

That  the  matter,  or  amount,  in  dispute  in  said 
suit  exceeds  the  siun,  or  value,  of  Three  Thousand 
Dollars  ($3,000.00),  exclusive  of  interest  and  costs. 

IV. 

That  the  controversy  in  said  suit  is  between  citi- 
zens of  different  states  in  that  your  petitioner. 
Corning  Griass  Works,  a  corporation,  was  at  the 
time  of  the  commencement  of  this  action,  and  still 
is,  a  corporation  created,  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
New  York,  and  was  then,  and  still  is,  a  resident 
and  citizen  of  said  State  of  New  York  and  not  a 
resident  or  citizen  of  the  State  of  California, 
whereas  the  plaintiff  was  at  the  time  of  the  com- 
mencement of  this  action,  and  still  is,  a  resident 
and  citizen  of  the  State  of  California,  and  more 
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particularly  a  resident  and  citizen  of  the  City  of 
Bei'keley,  County  of  Alameda,  State  of  California. 

V. 

Your  petitioner  presents  hercjwith  a  bond,  con- 
ditioned and  in  all  respects  conforming  to  the  re- 
quirements of  Section  1446(d)  of  the  United  States 
Code — Judiciar}-    and  Judicial   Procedure. 

VI. 
That  a  copy  of  the  Summons  and  Complaint 
which  were  served  on  this  defendant  in  said  action 
are  annexed  hereto;  that  said  Summons  and  Com- 
plaint are  the  only  j)aj)e]-s,  process,  pleadings,  or 
orders,  which  have  been  served  on  this  defendant 
in  said  action  to  the  date  hereof. 

Wherefore,  ])etitionei'  prays  that  the  above-en- 
titled action  be  removed  from  the  Superior  Court 
of  the  State  of  California,  in  and  for  the  City  and 
County  of  San  Francisco,  to  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
California,  Southern  Division. 

HADSELL,  SWEET,  IXGALLS 
&  MURMAN, 

/s/  SYDNEY  P.  MURMAN, 

/s/  RICHARD  S.  BISHOP, 
Attorneys  for  Defendant  Corning  Glass  Works,  a 
Corporation. 
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State  of  California, 

City  and  County  of  San  Francisco — ss. 

Sj^dney  P.  Murman,  l^eing  duly  sworn,  deposes 
and  says: 

That  he  is  an  attorney  at  law  and  a  member  of 
the  law  firm  of  Hadsell,  Sweet,  Ingalls  &  Murman, 
attorneys  for  the  Corning  Glass  Works,  a  corpo- 
ration, defendant  in  the  above-entitled  action;  that 
he  makes  this  verification  for  and  on  behalf  of  said 
defendant  for  the  reason  that  said  defendant  is  a 
corporation  having  its  principal  place  of  business 
in  the  State  of  New  York  and  there  is  no  officer, 
or  other  person,  authorized  to  make  this  verifica- 
tion in  the  City  and  Count}'  of  San  Francisco, 
where  affiant  and  said  attorneys  have  their  office; 
that  he  has  read  the  foregoing  Petition  and  knows 
the  contents  thereof;  that  the  same  is  true  of  his 
own  knowledge  except  as  to  the  matters  therein  set 
forth  upon  information  or  belief  and,  as  to  those 
matters,  he  believes  it  to  be  true. 

/s/  SYDNEY  P.  MURMAN. 

Subscribed  and  sworn  to  before  me  this  18th  day 
of  August,   1949. 

[Seal]:        /s/  HAZEL  E.  THOMPSON, 
Notary  Public,  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 
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In  the  Superior  Court  of  th(»  State  of  California 
in  and  for  the  City  and  County  of  San  Fran- 
cisco. 

No.  389272 


LIJLA  J.  WILSON, 


Plaintiff, 


vs. 


CORNING     GLASS     WORKS  ,  a     Corporation, 
FIRST  DOE,  SECOND  DOE, 

Defendants. 

COMPLAINT  FOR  DAMAGES  FOR 
PERSONAL  INJURIES 

The  plaintiff  conii)lains  of  the  defendants  and 
for  cause  of  action  alleges: 

I. 

That  the  defendant  Corning  Glass  Works  at  all 
times  mentioned  lierein  was  and  now  is  a  corpora- 
tion oi'ganized  and  existing  under  and  by  virtue 
of  the  law^s  of  the  State  of  New  York;  that  defend- 
ants First  Doe  and  Second  Doe  are  fictitious  names 
of  defendants  whose  true  names  plaintiff  is  ignor- 
ant of  and  plaintiff  prays  that  wlien  said  true 
names  are  known,  this  complaint  may  be  amended 
to  allege  the  same;  that  at  all  times  herein  men- 
tioned defendants  were  and  now  are  doing  and 
transacting  business  in  the  State  of  California:  that 
defendants  at  all  times  mentioned  herein  were  en- 
gaged in  the  ])usiness  of  manufacturing  and  selling 
a  certain  brand  and  ty])e  of  glass  cooking  utensils 
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known  generally  as  Pyrex  Ovenware;  that  said 
cooking  utensils  are  designed  for  use  by  the  public 
in  general  as  dishes  for  cooking  and  serving  foods 
generally  and  were  sold  l)y  defendants  to  dealers 
and  stores  generally  for  ultimate  sale  to  the  public 
in  general  for  said  uses;  that  defendants  at  all 
times  herein  mentioned  did  so  distribute  and  sell 
its  said  ovenware  to  retail  stores  and  dealers 
throughout  the  State  of  California  generally. 

II. 

That  on  or  about  the  18th  day  of  December,  1948, 
the  plaintiff  purchased  a  said  Pyrex  cooking  uten- 
sil manufactured  and  sold  by  defendants  for  ulti- 
mate purchase  and  use  by  the  public  as  foresaid 
to  wit,  a  Pyrex  baking  dish  at  a  retail  dealer  of  the 
same ;  that  thereafter  and  on  or  about  December  23, 
1948,  plaintiff  commenced  to  wash  said  dish  pre- 
paratory to  using  the  same ;  that  while  plaintiff  was 
washing  said  dish,  the  dish  exploded  and  broke  to 
pieces  suddendly  without  any  warning  whatsoever, 
and  plaintiff  was  thereby  struck  and  cut  by  pieces  of 
said  broken  dish  and  received  injuries  to  her  said 
right  forearm,  as  follows,  to  wit:  a  deep,  slightly 
oblique  transverse  laceration  of  the  right  fore- 
arm, a  complete  laceration  of  all  the  flexor  tendons 
of  the  wrist,  a  severance  of  the  radial  and  ulna  ar- 
teries and  severance  of  the  ulna  and  median  nerves ; 
that  by  rc^ason  of  snid  injuries  it  v^as  necessary  to 
preform  a  surgical  operation  upon  plaintiff  to 
tie  the  radial  and  ulna  arteries,  remove  the 
hemostats  and  attempt  repair  of  the  median  and 
ulna  nerves,  attempt  repair  of  the  tensor  and  the 
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tendons  of  the  sccuiid,  tliird  and  fifth  fingci's,  and 
attempt  to  r(^pair  and  care  for  said  injuries  gen- 
erally; that  since  and  by  reason  of  said  injuries 
the  plaintiff's  right  hand  has  been  at  all  times  and 
now  is  rendered  useless  and  without  any  function; 
that  by  reason  of  said  injuries  there  is  a  flexion 
deformity  of  the  fingers  of  the  said  right  hand,  so 
that  th(^  same  are  held  in  a  most  deformed  posi- 
tion at  all  times;  that  plaintiff  is  informed  and  be- 
lieves and  therefore  alleges  the  fact  to  hv  that  the 
said  injury  to  her  right  arm  is  permanent  and  that 
she  will  suffer  for  the  rest  of  her  life  the  lack  of 
use  and  utility  and  deformity  of  her  right  arm,  as 
aforesaid;  that  by  reason  of  said  injuries  plaintiff 
suffered  a  sevei-e  shock  to  her  nervous  system;  that 
])y  reas(^n  of  the  alleged  injuries  caused  by  the  ex- 
])losion  and  breaking  of  said  dish  as  herein  alleged, 
the  plaintiff*  has  suffered  permanent  injuries  and 
disfigurement  to  her  arm  and  to  her  health  in  gen- 
eral, and  has  been  caused  shock,  pain  and  suffering 
as  aforesaid,  and  has  suffered  mortification,  em- 
barrassment and  humiliation  and  pain  and  will  so 
suff'er  for  the  rest  of  her  life,  all  to  her  damage  in 
the  amount  of  $100,000.00. 

III. 

That  by  I'cason  of  said  injuries  caused  by  the 
breaking  and  exploding  of  said  Pyrex  dish  as  afore- 
said it  was  necessary  that  plaintiff  have  medical  aid 
and  attention  and  hospitalization  to  perform  the 
operation  u])on  hei'  above  mentioned,  and  to  other- 
wise attempt  to  allevoate  her  suffering  and  affect 
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a  cure  of  her  injuries;  that  by  reason  of  said  in- 
juries plaintiff  has  incurred  medical  expenses  and 
hospital  expenses  in  the  amount  of  approximately 
$1,000.00;  that  plaintiff  is  informed  and  believes 
and  therefore  alleges  the  fact  to  be  that  by  reason 
of  said  injuries  it  will  be  necessary  to  incur  addi- 
tional medical  expenses  for  medical  care,  nursing 
and  medical  treatment  of  said  injuries  in  addition 
to  those  already  incurred;  that  plaintiff  does  not 
know  the  amount  of  same  and  plaintiff  prays  that 
when  the  amount  of  said  additional  expenses  are 
known  to  her,  that  this  complaint  may  be  amended 
to  allege  the  same. 

IV. 
That  the  explosion  and  breaking  of  said  Pyrex 
dish  resulting  in  the  injuries  to  plaintiff,  as  afore- 
said, was  proximately  caused  by  the  negligence  of 
the  defendants  as  follows,  to  wit :  That  the  defend- 
ants did  negligently  and  carelessly  manufacture  and 
construct  said  dish  which  exploded  and  caused  said 
injuries  in  an  unsafe  and  unsubstantial  manner  so 
that  when  said  dish  was  delivered  to  a  retail  dealer 
for  the  ultimate  sale  to  the  public  in  general,  and 
when  purchased  and  used  and  handled  by  plaintiff', 
as  aforesaid,  it  was  in  such  a  condition  that  it  con- 
stituted an  inherently  and  abnormally  dangerous 
article  to  those  using  it  normally  for  the  purpose 
for  which  it  was  intended;  that  it  was  so  negli- 
gently constructed  that  it  would,  w^hen  used  for 
the  purpose  for  which  it  was  intended,  explode  and 
break,  inflicting  injury  on  those  so  handling  it; 
that  said  dish  did  explode  and  break  while  being 
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handled  and  used  by  plaintiff  as  afori^said,  noirnally 
and  for  the  purpose  foi'  wliich  it  was  intf^nded, 
causing  the  injury  to  phiintifl*  aforementioned;  that 
said  dish  had  not  been  chan^'ed  in  any  I'esjx-et  aftei- 
it  liad  left  the  defendants  possession  prior  to  its  ex- 
])loding  and  breaking  causing  the  injury  to  plain- 
tiff above  mentioned. 

Wherefore  plaintiff  prays  foi-  judgment  against 
di^fendants  and  each  of  them  in  the  sum  of  $101,- 
OOO.OO,  plus  such  medical  expenses  as  may  be  rea- 
sonal)ly  r(^quired  for  medical  care  and  attention 
in  the  future,  for  costs  of  suit  and  for  such  other 
and  further  relief  as  to  the  Court  may  seem  proper 
in  the  premises. 

/s/  JOHNSON,   HARMON   & 
HENDERSON. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Lula  J.  Wilson,  l)eing  first  duly  sworn,  deposes 
and  says: 

That  she  is  the  ]ilaintiff  in  the  above-entitled 
action  ;  tliat  she  has  read  the  foregoing  complaint 
and  knows  the  contents  thereof  and  that  the  same 
is  true  of  her  own  knowledge  except  as  to  those 
matters  w^hich  are  therein  stated  upon  information 
and  belief  and  as  to  those  matters  that  she  believes 
it  to  be  true. 

/s/  LULA  J.  WILSON. 
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Subscribed  and  sworn  to  l^efore  me  this  3rd  day 
of  August,  1949. 

[Seal]  PROVIDENCE  WARNE, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

In  the  Superior  Court  of  the  State  of  California 
in  and  for  the  City  and  County  of  San  Fran- 
cisco 

No.  389272 


LULA  J.  WILSON, 


Plaintiff, 


vs. 


CORNING  GLASS  WORKS,  a  Corporation, 
FIRST  DOE,  SECOND  DOE, 

Defendants. 

Action  brought  in  the  Superior  Court  of  the  State 
of  California  in  and  for  the  City  and  County 
of  San  Francisco,  and  the  complaint  filed  in  the 
office  of  the  County  Clerk  of  said  City  and 
Coimty. 

JOHNSON,  HARMON  & 
HENDERSON, 

Attorney  for  Plaintiff. 

SUMMONS 

The  People  of  the  State  of  California  Send  Greet- 
ing to: 
Corning  Glass  Works,  a  corporation,  defendant. 

You  Are  Hereby  Directed  to  appear  and  answer 
the    complaint    in    an    action    entitled    as    above. 
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brought  against  you  in  the  Supei-ior  Court  of  the 
State  of  California,  in  and  for  tlie  City  and  County 
of  San  Francisco,  within  ten  days  after  the  service 
on  you  of  this  summons — if  served  within  this  City 
and  County;  or  within  tliirty  days  if  served  else- 
where. 

And  you  are  hereby  notified  that  unless  you  ajj- 
pear  and  answer  as  above  required,  the  said  Plain- 
tiff will  take  judgment  for  any  money  or  damages 
demanded  in  the  complaint  as  arising  upon  contract 
or  will  apply  to  the  Court  for  any  other  relief  de- 
manded in  the  complaint. 

Given  under  my  hand  and  seal  of  the  Superior 
Court  at  the  City  and  County  of  San  Francisco, 
State  of  California. 

Dated  Aug.  4,  1949. 

[Seal]  MARTIN  MONGAX, 

By  D.  T.  WOOD, 

Deputy  Clerk. 

[Endorsed]:     Filed  August  18,   1949. 


[^I^itle  of  District  Court  and  Cause.] 

NOTICE  OF  REMOVAL  OF  ACTION  TO  THE 
DISTRICT  COURT  OF  THE  UNITED 
STATES  FOR  THE  NORTHERN  DIS- 
^rRICT  OF  CALIFORNIA,  SOUTHERN 
DIVISION 

To  the  Plaintiff  Above  Named  and  to  Messrs.  John- 
son, Harmon  Sz  Henderson,  Attorneys  for  said 
Plaintiff 
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You,  and  Each  of  You,  Will  Please  Take  Notice 
that,  on  the  18th  day  of  August,  1949,  the  defend- 
ant. Corning  Glass  Works,  a  corporation,  did  file 
in  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Divi- 
sion, and  in  the  office  of  the  Clerk  thereof,  its  Peti- 
tion and  bond  for  the  removal  of  that  certain 
action  in  the  Superior  Court  of  the  State  of  Cali- 
fornia, in  and  for  the  City  and  County  of  San 
Francisco,  between  the  plaintiff  and  defendants 
above-named,  being  action  number  389272  in  said 
court,  from  the  said  Superior  Court  of  the  State 
of  California,  in  and  for  the  City  and  County  of 
San  Francisco,  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  California, 
Southern  Division. 

Copies  of  said  Petition  and  liond  are  herewith 
served  upon  you. 

Dated  this  18th  day  of  August,  1949. 

HADSELL,  SWEET,  INGALLS  & 
MURMAN, 

/s/  SYDNEY  P.  MURMAN, 

/s/  RICHARD  S.  BISHOP, 
AttoT'neys  for  Defendant,  Corning  Glass  Works,  a 
Corporation. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  August  24,   1949. 
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[Title  of  District  Court  and  Caiisi;.] 

ANSWER  OF  DEPP]NI)ANT  CORNING 
GLASS  WORKS,  A  CORPORATION 

The  defendant  Corning  Glass  AVorks,  a  corijora- 
tion,  answers  plaintiff's  complaint  as  follows: 

I. 

Defendant  admits  that  at  all  times  herein  men- 
tioned it  was  and  now  is  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  New  York,  now  doing  and  transacting 
business  in  the  State  of  California,  and  engaged 
in  the  business  of  manufacturing  and  selling  a  cer- 
tain brand  and  type  of  glass  cooking  utensils 
known  generally  as  Pyrex  Ovenware  which  are  dis- 
tributed and  sold  throughout  the  State  of  Califor- 
nia generally. 

TI. 

Except  as  hereinabove  admitted,  defendant  avers 
that  it  has  no  information  or  belief  as  to  the  alle- 
gations of  Paragrajjli  I  to  enable  it  to  answer  the 
allegations  therein  contained  and,  ])lacing  its 
denials  on  that  ground,  defendant  denies  each  and 
every  part  of  said  allegations. 

III. 

Answering  paragraj^h  II  defendant  denies  gen- 
erally and  si^ecifically  the  allegation  "that  while 
plainiiif  was  washing  said  dish,  the  dish  exploded 
and  broke  to  pieces  suddenly  without  any  warning 
whatsoever,  and  plaintiff  was  thereby  struck  and 
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cut  by  pieces  of  said  broken  dish";  that  as  to  the 
remaining  portions  of  said  Paragraph  II  defend- 
ant avers  that  it  has  no  information  or  belief  as 
to  the  allegations  therein  contained  to  enable  it  to 
answer  the  same  and,  placing  its  denials  on  that 
ground,  defendant  denies  each  and  eYQYj  part  of 
said  allegations. 

IV. 

Answering  Paragraph  III  defendant  denies  gen- 
erally and  specifically  the  allegation  that  plaintiff's 
injuries  were  "caused  by  the  breaking  and  ex- 
ploding of  said  Pyrex  dish  as  aforesaid";  that  as 
to  the  remaining  portions  of  said  Paragraph  III 
defendant  avers  that  it  has  no  information  or  be- 
lief as  to  the  allegations  therein  contained  to  en- 
able it  to  answer  the  same,  placing  its  denials  on 
that  ground,  defendant  denies  each  and  every  part 
of  said  allegations. 

V. 

Answering  Paragraph  IV  defendant  denies  each 
and  every,  all  and  singular,  the  allegations  in  said 
paragraph  contained;  denies  that  defendant  was 
careless  and  negligent,  or  careless,  or  negligent,  in 
any  respect  whatsoever;  denies  that  plaintiff  has 
been  damaged  in  the  sum  of  One  Hundred  and  One 
Thousand  ($101,000.00)  Dollars,  or  any  part 
thereof,  or  in  any  other  sum. 

And  as  a  Further,  Separate  and  Distinct  An- 
swer and  Defense,   Defendant  Alleges: 

That  the  plaintiff,  herself,  did  not  exercise  ordi- 
nary care,  caution,  or  prudence  in  the  premises  to 
avoid  said  accident  and  the  resulting  injuries,  if 
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any,  by  luu*  sustained,  and  that  said  accident  and 
tho  resulting'  injuries,  if  any,  complained  of,  were 
directly  and  pj'oximately  contributed  to  and  caused 
by  the  fault,  carelessness  and  neG:li.G:ence  of  plain- 
tiff in  the  premises. 

Whei-efore,    defendant    prays    to    be    hence    dis- 
missed with  its  costs  of  suit  incurred  herein. 

HADSELL,  SWEET,  INGALLvS 
&  MURMAN, 

/s/  SYDNEY  P.  MURMAN, 

/s/  RICHARD  S.  BISHOP, 
Attorneys  for  Defendant  Corning-  Glass  Works,  a 
corporation. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  August  25,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION 

To  the  Above-Named  Defendants  and  Hadsell, 
Sweet,  Ingalls  &  Murman,  Sydney  P.  Murnian, 
and  Richard  S.  Bishop,  their  attorneys: 

Notice  is  liereby  given  that  on  the  12th  day  of 
Septem])er,  1949,  at  10:00  o'clock  a.m.  of  that  day 
or  as  soon  thereafter  as  counsel  can  be  heard  in 
the  court  room  of  the  Honorable  Michael  J.  Roche, 
Room  338,  P(^st  Office  Building,  7th  and  Mission 
Streets,  City  and  County  of  San  Francisco,  plain- 
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tiff,  by  her  attorneys,  Johnson,  Harmon  &  Hender- 
son, will  apply  for  an  order  remanding  the  above- 
(mtitled  cause  to  the  Superior  Court  of  the  State  of 
California,  in  and  for  the  City  and  County  of  San 
Francisco,  from  which  court  it  was  removed. 

There  is  served  herewith  upon  you  a  copy  of  the 
motion  which  will  be  presented  to  the  court  at  the 
time  aforesaid  and  a  copy  of  affidavit  in  supi3ort 
of  said  motion. 

Dated  this  29th  day  of  August,  1949. 

JOHNSON,  HARMON  & 
HENDERSON, 

Attorneys  for  Plaintiff. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  xVugust  30,   1949. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  REMAND 

Now  comes  plaintiff  by  her  attorneys,  Johnson, 
Harmon  &  Henderson,  and  upon  the  basis  of  the 
facts  alleged  in  the  accompanying  affidavit  and  the 
file  and  record  herein  moves  this  court  to  remand 
this  cause  to  the  Superior  Court  of  the  State  of 
California  in  and  for  the  City  and  County  of  San 
Francisco  from  which  it  was  attempted  to  be  re- 
moved to  this  court  for  the  reason  that  the  petition 
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to  remove  said  action  to  this  court  was  not  filed  in 
time. 

Dated  this  29th  day  of  August,  1949. 

JOHNSON,  HARMON  & 
HENDERSON, 

Attorneys  for  Plaintiff. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  August  30,  1949. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN   SUPPORT  OF  MOTION 
TO  REMAND 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

J.  Edward  Johnson,  ])eing  duly  sworn,  deposes 
and  says: 

'iliat  he  is  one  of  the  attorneys  foi*  plaintiff  and 
is  conversant  with  the  facts  relating  to  the  above- 
entitled  action;  that  said  action  was  originally  filed 
ill  the  Superior  Court  of  the  State  of  California 
as  action  No.  389,272  on  the  4th  day  of  August, 
1949;  that  summons  was  on  that  day  duly  issued; 
that  defendant  Corning  Glass  Works  was  on  the 
4th  day  of  August,  1949,  personally  served  with 
summons  and  a  copy  of  the  complaint  in  the  City 
and  County  of  San  Francisco,  all  in  accordance 
with  the  law  of  the  State  of  California :  that  the 
time   for  answering   or   otherwise   ])leadinu    in    re- 


20  Lula  J.  Wilson  vs. 

sponse  to  said  complaint  and  summons  expired  on 
August  15,  1949. 

That  the  petition  to  remove  this  cause  to  this 
court  was  not  filed  herein  until  the  18th  day  of 
August,  1949;  that  a  stipulation  was  entered  into 
between  counsel  for  plaintiff  and  counsel  for  de- 
fendant on  August  15,  1949,  in  words  and  figures  as 
follows,  to  wit: 

In  the  Superior  Court  of  the  State  of  California 
in  and  for  the  City  and  County  of  San  Fran- 
cisco 

No.  389272 

LULA  J.  Vv^ILSON, 

Plaintiff, 

vs. 

CORNING  GLASS  WORKS,  et  al., 

Defendant. 

STIPULATION  EXTENDING  TIME 

It  is  here])y  stipulated  by  and  between  the  re- 
spective parties  hereto  that  the  defendant  Corn- 
ing Glass  Works,  a  corporation  may  have  to  and 
including  the  25th  day  of  August,  1949,  within 
which  to  plead,  answer,  demur  or  otherwise  move. 

This  stipulation  need  not  be  filed. 

Dated  August  15th,  1949. 

JOHNSON,  HARMON  & 
HENDERSON, 

Attorneys  for  Plaintiff. 
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That  defendant's  ])etition  lor  removal  to  this 
court  was  not  filed  inilil  August  18,  1949,  and  that 
j)laintiff's  counsel  was  not  sei-ved  with  notice 
thereof  until  August  19,  1949. 

/s/  J.  EDWARD  JOHNSON. 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  August,   1949. 

[Seal]         /s/  PROYIDENCP]   WARNE, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  Ex})ires  May  26,  1953. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  August  30,  1949. 


[Title  of  Distiict  Court  and  Cause.] 

AFFIDAVIT  IN  OPPOSITION  TO 
MOTION  TO  REMAND 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Richard  S.  Jiishop,  being  duly  sworn,  deposes  and 
says : 

That  he  is  one  of  the  attorneys  for  the  defendant 
Corning  Glass  Works,  a  corporation,  and  is  familiar 
with  the  facts  relating  to  the  above-entitled  action: 
that  the  defendant  Corning  Glass  Works  was,  per- 
sonally, served  with  summons  and  a  copy  of  the  com- 
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plaint  in  said  action  in  the  City  and  County  of  San 
Francisco,  on  the  4th  day  of  August,  1949 ;  that  the 
Petition  to  Remove  this  cause  to  this  court,  together 
with  a  bond,  in  the  form  required  by  law,  were  filed 
in  this  court  on  the  18th  day  of  August,  1949;  that 
on  the  18th  day  of  August,  1949,  a  copy  of  the  said 
Petition  for  Removal  was  filed  with  the  Clerk  of  the 
Superior  Court  of  the  State  of  California,  in  and 
for  the  City  and  County  of  San  Francisco,  which  was 
the  court  in  which  said  action  was  originally  filed; 
that  on  the  19th  day  of  August,  1949,  the  attorneys 
for  plaintiff  were  served  with  written  notice  of  the 
filing  of  said  petition  and  bond,  and  on  the  said  19th 
day  of  August,  1949,  the  attorneys  for  plaintiff  were 
also  served  with  copies  of  the  said  petition  and  bond ; 
that  the  removal  of  this  action  to  the  above  court  was 
therefore  completed  within  the  twenty  (20)  day  pe- 
riod allowed  by  Section  1446  of  the  New  United 
States  Judicial  Code. 

Wherefore,  affiant  prays  that  the  plaintiff's  Mo- 
tion to  Remand  be  denied. 

/s/  RICHARD  S.  BISHOP. 

Subscribed  and  Sworn  to  before  me  this  6th  day  of 
September,  1949. 

[Seal]        /s/  HAZEL  E.  THOMPSON. 
Notary  Public,  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

Receipt  of  copy  acknowledged. 

[Endorsed]  :     Filed  September  7,  1949.  - 
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[Title  of  District  Court  and  Cause.] 

NOl^ICE 

To  Messrs.  Johnson,  Harmon  &  Henderson,  1400 
Central  Tower,  703  Market  St.,  San  Francisco  3, 
Calif.,  and 

Messrs.  Hadsell,  Sweet,  Ingals  &  Murman,  614 
The  San  Francisco  Bank  Bldg.,  405  Montgom- 
ery St.,  San  Francisco  4,  Calif. 

You  Are  Hereby  Notified  that  on  Oct.  3,  1949,  the 
above-entitled  case  will  appear  on  the  Law  and  Mo- 
tion calendar  of  Judge  Michael  J.  Roche  to  be  set 
for  trial. 

Sept.  26,  1949. 

C.  W.  CALBREATH, 

Clerk,  U.  S.  District  Court. 


[Title  of  District  Court  and  Cause.] 

MOTION  REQUESTING  TRIAL  BY  JURY 

To  defendant,  Corning  Glass  Works,  and  to  its 
attorneys,  Messrs.  Hadsell,  Sweet,  Ingalls  &  Mur- 
man and  Sydney  P.  Murman  and  Richard  S. 
Bishop : 

You  and  Each  of  You  please  take  notice  that  at 
the  time  this  matter  comes  on  to  be  set  for  trial,  on 
Monday,  the  3rd  day  of  October,  1949,  at  10  o'clock 
a.m.,  or  as  soon  thereafter  as  counsel  can  be  heard, 
in  the  above  court,  at  the  Courtroom,  Post  Office 
Building,  7th  and  Mission  Streets,  San  Francisco, 
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California,  the  plaintiff  will  move  this  court  for  its 
order  to  order  a  trial  by  jury  in  the  above  matter. 
Said  motion  will  be  made  upon  affidavit  of  J.  Ed- 
ward Johnson,  filed  herein  and  upon  all  the  records 
and  files  in  the  above  matter. 

Dated:     September  28,  1949. 

JOHNSON,  HARMON  & 
HENDERSON, 

Attorneys  for  Plaintiff. 

Points  and  Authorities 

Rules  38  and  39,  Federal  Rules  of  Civil  Procedure. 
See  discussion  William  Groldman  Theatres  v.  Kirk- 
patrick,  154  F.(2)  66. 

JOHNSON,  HARMON  & 
HENDERSON, 

Attorneys  for  Plaintiff. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  September  28,  1949. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION 
REQUESTING  TRIAL  BY  JURY 

State  of  California, 

City  and  Coimty  of  San  Francisco — ss. 

J.  Edward  Johnson,  being  first  duly  sworn,  de- 
poses and  says  that  he  is  one  of  the  attorneys  for 


Corning  Glass  Works,  etc,  25 

j)Iaintift'  in  the  above  matter;  that  ho  has  had  the 
actual  iTiaiiagc^nerit  of  this  cause  from  the  time  the 
complaint  was  fik'cl  in  the  Su])erior  Court  of  the 
State  of  California,  in  and  for  tlie  City  and  County 
of  San  Francisco. 

That  it  has  been  the  desire  and  expectation  of  the 
];)laintiff  from  the  time  she  first  discussed  this  mat- 
tor  with  affiant  that  this  cause  should  be  tried  before 
a  jury;  that  that  has  been  the  intention  of  plaintiff's 
counsel  throughout ;  that  affiant  neglected  to  ask  for 
a  jury  within  the  time  prescribed  by  the  Federal 
Rules  of  Civil  Procedure,  that  is  to  say,  within  ten 
days  after  the  service  of  the  last  pleading,  which  in 
this  case  was  the  answer  of  the  defendant. 

That  said  pleading  was  served  on  affiant  as  plain- 
tiff's attorney  on  or  about  August  24,  1949,  at  which 
time  there  was  pending  before  this  court  a  motion 
to  remand  this  cause  to  the  Superior  Court  of  Cali- 
fornia, in  and  for  the  City  and  County  of  San  Fran- 
cisco. That  at  the  time  said  pleading  and  answer  was 
filed  and  served  on  affiant  as  said  counsel,  affiant  was 
of  the  view  that  this  court  would  have  no  alternative 
but  to  remand  this  cause  to  the  state  court;  that 
affiant  inadvertently  followed  the  rule  of  said  state 
court  which  permits  a  party  to  request  a  jury  trial 
w^hen  he  files  a  memorandum  to  set  a  case  for  trial, 
or  when  the  cause  is  set  for  trial.  That  failure  to 
request  a  jury  herein  within  the  time  allowed  by 
Rule  38  of  the  Federal  Rules  of  Civil  Procedure  was 
due  to  the  inadvertence  and  mistake  of  affiant  as 
l)1aintiff's  (^ounsel.  That  this  action  is  a  cause  in 
damages  and  one  at  law,  which,  as  a  matter  of  con- 
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stitutional  law,  entitles  the  parties  to  a  jury  trial 
if  they  desire  it. 

Wherefore  affiant  for  and  in  behalf  of  and  as 
counsel  for  plaintiff  respectfully  requests  this  court 
to  make  an  order  directing  that  this  cause  be  tried 
before  a  jury,  all  as  authorized  by  Rule  39  of  the 
Federal  Rules  of  Civil  Procedure. 

/s/  J.  EDWARD  JOHNSON. 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  September,  1949. 

[Seal]        /s/  PROVIDENCE  WARNE, 
Notary  Public,  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  Expires  May  26,  1948. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  September  28,  1949. 


District  Court  of  the  United  States 

Northern  District  of  California 

Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  held  at  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Francisco  on  Monday, 
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the  10th  day  of  October,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  forty-nine. 

Present:  the  Honorable  Michael  J.  Roche, 
District  Judge. 

[Title  of  Cause.] 

This  case  came  on  regularly  this  day  to  be  set  for 
trial  and  for  hearing  on  motion  for  jury  trial.  After 
hearing  the  arguments  of  the  attorneys,  it  is  Ordered 
that  the  motion  for  jury  trial  be  denied  and  that 
trial  be  set  for  Januarv  24,  1950. 


District  Court  of  the  United  States 

Xorthem  District  of  California 

Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Norihern  Dis- 
trict of  California,  held  at  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Francisco,  on  Tues- 
day, the  24th  day  of  January,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  fifty. 

Present:  the  Honorable  Louis  E.  Goodman. 
District  Judge. 

[Title  of  Cause.] 

This  case  came  on  regularly  this  day  for  trial.  Or- 
dered that  said  case  be  assigned  to  Judge  Herberi 
W.  Erskine  for  trial. 
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District  Court  of  the  United  States 

Northern  District  of  California 

Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  held  at  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Francisco,  on  Tues- 
day, the  24th  day  of  January,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  fifty. 

Present :  the  Honorable  Herbert  W.  Erskine, 
Distiict  Judge. 

[Title  of  Cause.] 

This  case  came  on  regularly  this  day  for  trial  be- 
fore the  Court  sitting  without  a  jury.  Messrs.  W.  G. 
Harmon  and  William  H.  Henderson  appeared  for 
and  on  behalf  of  the  plaintiff.  Sidney  P.  Murman, 
Esq.,  appeared  for  and  on  behalf  of  the  defendant. 
After  opening  statements  by  Messrs.  Harmon  and 
Murman  on  behalf  of  their  respective  clients,  Lula  J. 
Wilson,  Herman  Winkler,  Wm.  Curtis,  Ernest  R. 
Taylor,  Robert  L.  Wilson,  and  Henry  L.  Rhodes 
were  swom  and  testified  on  behalf  of  the  plaintiff. 
Mr.  Harmon  introduced  in  evidence  and  filed  Plain- 
tiff's Exhibits  Nos.  1,  3,  and  4,  and  introduced  Plain- 
tiff's Exhibit  No.  2,  which  was  received  and  marked 
for  identification  only.  Mr.  Murman  introduced  De- 
fendant's Exhibit  A,  which  was  received  and  marked 
for  identification  only.  Thereupon,  the  hour  of  ad- 
journment having  arrived,  it  is  Ordered  that  this 
case  be  continued  to  January  25,  1950,  for  further 
trial. 


i 
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District  Court  of  the  United  States 

Northern  District  of  California 

Southern  Division 

At  a  Stated  Ternri  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  Califoi'iiia,  held  at  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Francisco,  on 
Wednesday,  the  25th  day  of  January,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  fifty. 

Present:  the  Honorable  Herbert  W.  Erskine, 
Distrtct  Judge. 

[Title  of  Cause.] 

The  parties  hereto  being  present  as  heretofore,  the 
further  trial  of  this  case  was  resumed.  Arthur  Hol- 
stein  was  sworn  and  testified  on  behalf  of  the  plain- 
tiff, 'l^hereupon  the  plaintiff  rested.  Mr.  Murman. 
on  behalf  of  the  defendant,  made  a  motion  for  judg- 
ment of  dismissal,  ruling  upon  which  motion  was 
Ordered  reserved.  Mr.  Murman  introduced  in  evi- 
dence and  filed  Defendant's  Exhibit  A  which  was 
previously  received  and  marked  for  identification 
only,  and  introduced  Defendant's  Exhibit  B  which 
was  received  and  marked  for  identification  only. 
Thereupon,  the  hour  of  adjournment  having  arrived, 
it  is  Ordered  that  this  case  be  continued  to  Januaiy 
26,  1950,  for  further  trial. 
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District  Court  of  the  United  States 

Northern  District  of  California 

Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  held  at  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Francisco,  on  Thurs- 
day, the  26th  day  of  January,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  fifty. 

Present :  the  Honorable  Herbert  W.  Erskine, 
District  Judge. 

[Title  of  Cause.] 

The  parties  hereto  being  present  as  heretofore,  the 
further  trial  of  this  case  was  resumed.  The  Court 
Ordered  that  the  motion  of  defendant  for  involun- 
tary dismissal  be  and  the  same  is  hereby  denied. 
Henry  G.  Mankin  and  Joseph  A.  Pask  were  sworn 
and  testified  on  behalf  of  the  defendant.  Mr.  Mur- 
man  read  into  evidence  the  deposition  of  William  G. 
McClellan  on  behalf  of  the  defendant.  Thereupon, 
the  hour  of  adjournment  having  arrived,  it  is  Or- 
dered that  this  case  be  continued  to  January  27, 
1950,  at  10:00  a.m.,  for  further  trial. 
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District  Coiii-t  of  tho  United  States 

Northern  District  of  California 

Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Noi*thern  Dis- 
trict of  California,  held  at  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Francisco,  on  Friday, 
the  27th  day  of  January,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  fifty. 

Present :  the  Honorable  Herbert  W.  Erskine, 
District  Judge. 

[Title  of  Cause.] 

The  parties  hereto  being  present  as  heretofore,  the 
further  trial  of  this  case  was  resumed.  Thereupon 
the  defendant  rested.  Henry  L.  Rhodes  was  recalled 
by  the  plaintift*  for  further  evidence  in  rebuttal. 
]3oth  sides  rested.  Mr.  Murman  made  a  motion  for 
judgment  of  involuntary  dismissal,  which  motion 
was  Ordered  taken  under  submission.  Thereupon 
the  Court  Ordered  that  this  case  be  and  the  same  is 
herebv  submitted. 


District  Coui't  of  the  United  States 

Northern  District  of  California 

Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  held  at  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Francisco,  on  Tues- 
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day,  the  14th  day  of  February,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  fifty. 

Present :  the  Honorable  Herbert  W.  Erskine, 
District  Judge. 

[Title  of  Cause.] 

On  the  request  of  counsel  for  the  plaintiff,  it  is 
Ordered  that  this  cause  be  reopened  for  the  filing 
of  briefs  and  placed  on  the  calendar  for  March  6, 
1950,  for  submission. 


[Title  of  District  Court  and  Cause.] 

ORDER  FOR  FILING  POINTS  AND 
AUTHORITIES 

Good  Cause  Appearing  Therefor,  It  Is  Hereby  Or- 
dered that  the  above  case  is  reopened  for  the  submis- 
sion of  points  and  authorities.  The  plaintiff  may 
have  to  and  including  the  15th  day  of  February. 
1950,  within  which  to  submit  opening  memorandum 
of  points  and  authorities,  defendant  may  have  to  and 
including  February  20,  1950,  within  which  to  submit 
answering  memorandum  and  plaintiff  may  have  to 
and  including  February  24,  1950,  within  which  to 
file  a  reply  thereto  and  that  the  case  may  be  placed 
on  the  calendar  for  resubmission  on  the  6th  day  of 
March,  1950. 

Dated :     Februai-y  14th,  1950. 

/s/  HERBERT  W.  ERSKINE, 

United  States  District  Judge. 

[Endorsed] :     Filed  February  14,  1950. 
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District  Coiii-t  of  the  Ignited  States 

Northern  District  of  California 

Southern  Division 

At  a  Stated  Torin  of  the  Soutliern  Division  of  the 
United  States  District  Court  for  the  Noi-thern  Dis- 
trict of  California,  held  at  the  Court  Roonn  thereof, 
in  the  City  and  County  of  San  Francisco,  on  Mon- 
day, the  6th  day  of  March,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  fifty. 

Present :  the  Honorable  Herbert  W.  Erskine, 
District  Judge. 

[Title  of  Cause.] 

Tliis  case  came  on  regularly  this  day  for  submis- 
sion. On  motion  of  M.  J.  Murray,  Esq.,  attorney  for 
defendant,  and  with  the  consent  of  W.  G.  Harmon, 
Esq.,  attorney  for  plaintiff,  it  appearing  that  all 
briefs  have  been  filed  herein,  it  is  Ordered  that  this 
case  stand  submitted. 
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District  Court  of  the  United  States 

Northern  District  of  California 

Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  held  at  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Francisco,  on  Tues- 
day, the  19th  day  of  September,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  fifty. 

Present:  the  Honorable  Herbert  W.  Erskine, 
Distiict  Judge. 

[Title  of  Cause.] 

This  case  heretofore  having  been  tried  by  and  sub- 
mitted to  the  Court  for  consideration  and  decision, 
now,  due  consideration  having  been  had,  it  is  Or- 
dered that  judgment  be  entered  herein  in  favor  of 
the  defendant  and  against  the  plainti:ff  upon  the 
presentation  of  findings  and  judgment  by  counsel 
for  defendant,  in  accordance  with  an  opinion  this 
day  signed  and  filed. 
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In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern 
Division 

No.  29078 


LULA  J.  WILSON, 


Plaintiff, 


vs. 


CORNING     GLASS     WORKS,     a     Corporation, 
FIRST  DOE,  SECOND  DOE, 

Defendants. 
Erskine,  District  Judge. 

MEMORANDUM  OPINION 

Statement  of  Facts 

This  is  an  action  for  damages  for  personal  in- 
juries sustained  by  plaintiff  by  reason  of  the  break- 
ing of  a  Pyrex  bowl  manufactured  by  defendant 
corporation.  Jurisdiction  in  this  Court  is  based 
upon  diversity  of  citizenship,  plaintiff  being  a  resi- 
dent of  California  and  defendant  corporation  a 
resident  of  New  York. 

The  bowl  in  question  consisted  of  Pyrex  ware,  a 
glass  product,  designed  and  manufactured  by  de- 
fendant to  withstand  considerable  temperature.  It 
is  coinmonl^Y  known  as  "ovenware"  and  is  used  for 
baking.  The  evidence  shows  that  subsequent  to  its 
manufacture  the  bowl  was  placed  in  a  carton,  which 
was  packed  in  a  box  containing  several  separate 
cartons,  and  that  this  box  was  shipped  by  train  to 
a  jobbei'  in  San  Francisco.   It  was  purchased  by  the 
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jobber  F.O.B.  New  York.  Upon  reaching  its  desti- 
nation the  box  was  unloaded  into  a  truck,  and  then 
taken  to  the  jobber's  warehouse  where  it  was  un- 
loaded. Thereafter,  it  was  reloaded  on  a  truck,  de- 
livered to  the  Emporium-Capwell  Company  store  in 
Oakland,  California,  unloaded  and  put  in  a  store- 
room. Subsequently  the  box  was  opened  and  the  con- 
tents placed  upon  the  store  shelves  for  sale.  There 
is  no  evidence  that  during  these  many  handlings  the 
bowl  or  dish  did  not  sustain  some  shock  or  bump 
which  might  have  caused  a  defect,  with  the  excep- 
tion of  the  testimony  of  a  jobber,  who  often  sold  this 
ware  to  the  store,  that  if  a  carton  box  had  been 
damaged  in  transit  it  would  be  inspected  by  him 
and  any  damaged  contents  removed;  the  testimony 
of  the  person  in  charge  of  the  department  which 
handled  the  ware  to  the  same  effect;  and  the  testi- 
mony of  the  plaintiiff  and  her  husband  that  they 
made  a  visual  inspection  when  they  brought  the 
bowl  into  their  home  and  found  no  visible  defects. 
Neither  the  jobber  nor  the  representative  of  Em- 
porium-Capwell could  say  anything  about  this  par- 
ticular piece  of  Pyrex  ware.  Their  testimony  merely 
went  to  their  method  of  handling  the  ware  from 
manufacturer  to  consumer.  The  jobber  could  not 
say  that  he  was  the  particular  jobber  who  sold  this 
X^articular  bowl  to  the  store. 

The  testimony  of  both  the  plaintiff's  and  defend- 
ant's experts  is  that  this  glass  could  break  from 
defects  such  as  a  scratch,  a  chip,  a  crack,  or  some 
internal  defect  resulting  from  a  bump  or  shock.  The 
supervisor  of  the  testing  department  of  the  defend- 
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ant  testified  that  a  deep  scratch  might  not  affect  the 
(hirability  of  a  dish,  whereas  a  slight  scratcli  might 
cause  it  to  break.  If  this  be  so,  it  is  in  the  realm 
of  possibility  that  in  the  casual  visible  inspection 
made  by  plaintiff  and  her  husband  of  the  dish  after 
they  brought  it  home  they  may  have  overlooked 
some  apparently  slight  defect,  which  subsequently 
caused  the  break.  When  they  received  the  dish  from 
the  store  it  was  wrapjjed.  They  bought  it  from  a 
sample  and  did  not  examine  it  until  they  reached 
home. 

The  plaintiff  claims  that  as  she  was  holding  the 
bowl  in  her  left  hand  wiping  the  inside  of  it  with 
her  right  hand  it  exploded  with  a  loud  crashing 
noise.  She  then  noticed  that  her  right  wrist  had 
been  severely  cut.  At  the  time  of  the  mishap  she 
was  standing  by  the  sink  near  the  title  drains  on, 
the  side  thereof,  which  were  approximately  three 
feet  from  the  floor.  According  to  the  police  officer 
who  visited  the  scene  shortly  after  the  accident, 
several  fragments  of  glass  were  on  the  drainboard 
and  in  the  sink,  together  with  some  powdered  glass 
and  two  or  three  small  fragments  on  the  floor  two 
or  three  feet  from  the  sink.  All  these  fragments 
he  collected  and  placed  in  a  box  or  container  of  some 
sort.  Plaintiff's  husband  testified  that  later  he 
found  some  small  fragments  under  the  stoA-e,  back  of 
the  radio  to  the  left  of  the  left  drainboard,  and 
under  the  dining  room  rug,  near  the  door  to  the 
kitchen,  which  was  a  small  room  approximately 
eight  by  ten  feet.  These  fragments  were  also  placed 
by   plaintiff's   husband   with   the   other    fragments 
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and  subsequently  thrown  away.  They  were  never 
seen  or  examined  by  any  of  the  experts  in  the  case, 
and  the  defendant  had  no  opportunity  to  examine 
them.  Thus  the  reason  for  the  breaking  is  left  to 
speculation  and  expert  testimony. 

Plaintiff  also  claimed  she  received  a  slight  cut 
or  abrasion  upon  her  face  from  a  small  fragment  of 
glass.  There  is  no  doubt  she  had  such  a  cut  or 
abrasion. 

Plaintiff's  expert,  assuming  that  there  were  no 
externally  caused  defects,  and  that  the  breaking 
occurred  because  of  internal  strain  caused  by 
faulty  or  inadequate  annealing,  testified  that  faulty 
annealed  glass  will  shatter  with  a  crackling  sound. 
Defendant's  experts  testified  that  annealed  glass 
may  break  but  it  will  not  shatter;  that  tempered 
glass  shatters,  but  annealed  glass  does  not;  that  if 
glass  shatters,  it  shatters  into  small  pieces  only,  and 
not  into  large  as  well  as  small  fragments;  and  that 
if  the  accident  occurred  as  plaintiff  claims  it  did, 
it  was  due  to  a  surface  defect  and  not  to  a  strain 
caused  by  faulty  annealing.  They  further  testified 
that  in  their  experience  Pyrex  ware  had  never 
exploded  as  plaintiff  claims. 

Legal  Conclusions 

Plaintiff's  counsel  contends  that  under  the  doc- 
trine of  res  ipsa  loquitur  she  is  entitled  to  recover 
because  she  has  shown  that  the  breaking  occurred 
through  faulty  annealing,  and  that  defendant  has 
failed  to  show  proper  care  upon  its  part  in  the 
manufacture  and  inspection  of  its  product. 
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As  a  primary  consideration  for  this  doctrine  to  be 
applicable  to  a  case  of  this  kind,  all  other  causes 
than  defendant's  negligence  must  be  excluded.  In 
other  words,  that  doctrine  can  only  be  applied  where 
the  nature  of  the  accident  not  only  supports  the 
inference  of  defendant's  negligence,  but  excludes  all 
others. 

Hubert  v.  Aztec  Brewing  Co., 
26  Cal.  App.  (2d)  664,  688. 

It  is  sometimes  said  that  this  doctrine  does  not 
apply  if  the  particular  product  involved  in  reaching 
the  consumer  from  the  manufacturer  has  passed 
through  other  hands. 

Gerber  v.  Faber, 

54  Cal.  App.  (2d)  674. 

This  statement  may  or  may  not  go  too  far,  but 
it  is  clear  that  the  burden  of  proof  to  show  careful 
handling  and  to  exclude  any  inference  of  any  other 
cause  or  causes  is  upon  the  plaintiff.  Zentz  v.  Coca 
Cola,  92  A.C.A.  140.  It  is  difficult  to  find  that  plain- 
tiff has  sustained  this  burden  of  proof.  In  the  many 
handlings  of  this  article  from  manufacturer  to  con- 
sumer there  is  no  evidence  of  how  carefully  it  was 
done.  There  is  no  evidence  that  the  article  did  not 
in  such  transit  receive  a  bump,  shock  or  slight 
crack  or  scratch,  which  weakened  it  and  subse- 
quently led  to  the  breaking.  The  plaintiff  says  she 
saw  no  defect  in  it  when  she  first  looked  at  it  after 
she  had  purchased  it,  and  brought  it  home,  but 
as  heretofore  pointed  out,  she,  without  experience, 
may  have  overlooked  any  such  defect.   It  is  not  an 
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uncommon  experience  to  have  a  cup,  saucer  or  glass, 
which  appears  perfectly  sound,  break  in  one 's  hands. 
At  what  particular  moment  the  weakness  or  defect 
appeared  is  purely  a  matter  of  conjecture. 

It  may  be  argued  that  the  bowl  '^ exploded"  and 
that  this  indicates  clearly  that  the  defect  occurred 
in  manufacturing.  The  weight  of  the  evidence  is 
that  annealed  glass  does  not  explode  or  shatter.  It 
shows  that  tempered  glass  shatters  into  small  frag- 
ments, but  that  annealed  glass  does  not.  The  physical 
evidence  here  shows  this  bowl  broke  into  large  and 
small  fragments,  which  is  not  a  shattering  or  dis- 
integration. Assuming  the  small  fragments  were 
widely  scattered,  as  plaintiff's  husband  says,  and 
that  one  of  them  struck  her  in  the  face,  this  is  not 
inconsistent  with  the  fact  that  what  really  happened 
was  that  when  the  bowl  broke  in  plaintiff's  hand  the 
part  which  she  did  not  have  in  her  grasp  fell  into 
the  sink  and  upon  the  tiled  drain,  causing  it  to 
break  in  large  and  small  fragments  and  scattering 
the  fragments,  particularly  the  smaller  ones,  some 
distance  from  the  place  where  the  glass  struck  the 
sink  or  title,  as  is  usual  with  any  glass  article 
broken  by  such  a  fall.  In  fact,  if  this  were  what 
happened,  as  the  tile  drain  was  only  a  short  distance 
from  plaintiff's  face,  it  is  within  the  range  of 
possibility  that  one  of  these  fragments  may  have 
been  hurled  upward  and  thus  struck,  plaintiff's 
face. 

The  foregoing  considerations,  and  several  others, 
indicate,  in  my  opinion,  that  the  evidence  does  not 
exclude  everv  reasonable  inference  that  the  break- 


Corning  Glass  Works,  etc.  41 

ing  was  due  to  causes  other  than  a  defect  in  the 
manufacturing  of  the  article. 

But,  even  if  it  he  assumed  that  there  was  a  defect 
in  the  Pyrex  howl  at  the  time  it  left  the  hands  of 
the  defendant  at  the  factory,  and  that  it  was  this 
defect  which  caused  the  injury  suffered  hy  plaintiff, 
a  defect  in  manufacture  does  not  necessarily  mean 
negligence  either  in  manufacture  or  in  inspection 
of  the  linished  article  hy  the  manufacturer.  This 
Court  is  still  faced  with  the  question  of  whether 
the  defendant  was  in  fact  negligent  either  in  the 
manufacture  of  the  article  or  in  its  failure  to  dis- 
cover the  defect  through  a  reasonable  inspection. 

It  is  the  contention  of  plaintiff  that  the  doctrine 
of  res  ipsa  loquitur  is  applicable  in  this  case,  and 
that  under  this  doctrine  the  evidence  presented  by 
plaintiff  requires  a  finding  by  this  Court  of  negli- 
gence on  the  part  of  defendant.  Defendant,  on  the 
other  hand,  contends  that  it  was  not  negligent,  since 
the  process  of  manufacture  and  the  method  of  in- 
spection carried  out  at  the  factory  was  reasonable 
under  the  circumstances. 

At  the  outset  it  should  be  noted  that,  contrary  to 
plaintiff's  contentions,  this  Court,  in  denying  the 
defendant's  motion  for  a  nonsuit,  did  not  rule  thai 
this  was  a  proper  case  for  the  doctrine  of  res  ipsa 
loquitur.  That  ruling  merely  determined  that  plain- 
tiff had  introduced  sufficient  evidence  of  the  accident 
and  of  various  means  of  inspection  by  which  the 
defect  in  manufacture,  if  one  existed,  might  have 
been  discovered,  so  as  to  allow  the  Court  to  draw 
an  inference,  for  purposes  of  that  motion,  that  there 
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was  a  prima  facie  case  of  negligence.  The  net  result 
of  that  ruling  was  to  place  the  defendant  under  a 
burden  of  going  ahead  with  evidence  to  negate  this 
permissible  inference  of  negligence. 

At  the  present  stage  of  the  case  the  duty  of  this 
Court  is  equivalent  to  that  of  a  jury — to  make  a 
finding  of  fact  as  to  whether  defendant  was  negli- 
gent. In  effect  plaintiff  asks  the  Court  to  rule  that 
the  doctrine  of  res  ipsa  loquitur  applied  to  this  case 
requires  a  verdict  of  negligence,  or  at  the  very  least 
that  the  doctrine  results  in  shifting  the  burden  of 
proving  lack  of  negligence  over  to  defendant.  It  is 
my  opinion  that  neither  of  these  conclusions  are 
required  by  the  law  or  the  facts,  although  it  must 
be  admitted  there  is  some  disagreement  as  to  the 
exact  effect  of  the  res  ipsa  loquitur  doctrine  in  Cali- 
fornia. 

See  Prosser,  Res  Ipsa  Loquitur  in  California, 
37  Cal.  Law  Rev.  183,  218. 

As  pointed  out  by  Dean  Prosser  in  this  article — 
"a  res  ipsa  loquitur  case  is  merely  one  kind  of  cir- 
cumstantial evidence  case.  The  Latin  tag  adds  noth- 
ing to  the  proof  which  would  exist  without  it.  Such 
proof  cannot  be  reduced  to  a  formula  or  a  rule,  and 
its  strength,  weight  and  force  will  depend  always  on 
the  inference  reasonable  men  may  draw  from  the 
particular  facts.  A  res  ipsa  loquitur  case  may  be 
strong,  or  it  may  be  weak.  There  is  no  typical  case 
and  there  is  no  more  reason  to  expect  that  two  cases 
will  be  alike  than  in  other  cases  of  circumstantial 
evidence."  Prosser,  ibid.  p.  232.  In  other  words, 
each  case  must  be  examined  on  its  own  merits.   De- 
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cisions  should  depend  not  upon  the  label  that  might 
be  attached  to  a  particular  situation,  but  upon  the 
specific  facts  or  circumstances  of  the  specific  case. 

When  we  examine  the  facts  of  the  instant  case, 
we  are  confronted  with  a  further  difficulty  which 
negates  any  otherwise  controlling  effect  of  the  res 
ipsa  loquitur  doctrine.  It  is  generally  agreed  that  a 
res  ipsa  case  arises  only  where  **  there  is  a  basis  of 
experience,  either  common  to  the  community  or 
brought  out  in  evidence,  from  which  it  may  reason- 
ably be  concluded  that  the  accident  is  of  a  kind 
which  does  not  ordinarily  occur  unless  someone  has 
been  negligent."  Prosser,  ibid.  p.  233.  I  am  very 
doubtful  that  there  is  any  common  experience  or  any 
evidence  introduced  in  this  case  that  this  type  of 
accident  is  one  that  ordinarily  occurs  only  if  some- 
one was  negligent.  The  distinction  between  this 
case  and  those  generally  cited,  e.  g.  the  toe  in  the 
chewing  tobacco  and  the  vagrant  steamroller,  seems 
clear.  The  only  evidence  presented  was  that  the 
alleged  defect  could  probably  have  been  discovered 
through  the  use  of  a  polariscope.  To  conclude  there- 
from, without  further  evidence  or  common  experi- 
ence, that  since  this  defect  was  discovered,  it  would 
not  have  occurred  unless  the  defendant  were  negli- 
gent, would  be  to  convert  the  defendant  manufac- 
turer into  an  insurer,  and  to  decide  the  case  by 
means  of  a  gTammatical  syllogism  rather  than  on 
the  basis  of  the  evidence  presented. 

The  cases  relied  upon  by  plaintiff  do  not  support 
such  an  extreme  position.  The  case  of  Hoenig  v. 
Central  Stamping  Co.,  6  N.  E.   (2d)   415,  involved 
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an  appeal  from  a  judgment  of  the  trial  court  in 
favor  of  plaintiff.  Such  a  judgment  could  be  over- 
turned only  if  it  were  held  that  the  defendant  was 
entitled  to  a  directed  verdict  or  a  dismissal  of  the 
complaint.  The  dissenting  opinion,  on  appeal, 
thought  he  was  so  entitled  as  a  matter  of  law.  The 
majority  opinion,  however,  held  that  the  plaintiff 
had  presented  a  case  sufficient  to  go  to  the  jury. 
In  the  instant  case,  this  Court  has  already  decided 
this  issue  in  favor  of  plaintiff.  However,  the  deter- 
mination of  such  an  issue  is  of  no  help  in  deciding 
the  factual  question  of  whether  defendant  was 
negligent  as  a  matter  of  fact.  The  Hoenig  case 
would  support  a  judgment  for  the  plaintiff,  but  does 
not  require  it. 

The  same  issue  was  before  the  court  in  McClellan 
V.  Acme  Brewing  Co.,  92  A.C.A.  814,  i.e.  whether  the 
plaintiff  was  entitled  to  have  the  case  go  to  the 
trier  of  fact.  Such  issue  is  not  before  the  court  at 
this  time. 

Dierman  v.  Providence  Hospital,  31  C.  (2d)  290, 
is  an  extreme  situation,  and  offers  little  guide  to 
this  Court.  Although  the  exact  basis  for  the  decision 
is  somewhat  confusing  and  the  quotation  from  the 
case  of  Bourquignon  v.  Peninsular  Ry.  Co.,  41  Cal. 
App.  689,  694,  seems  unfortunately  broad,  the  result 
is  sound,  based  upon  the  proposition  that  the  origi- 
nal inference  of  negligence  from  the  fact  of  the 
explosion  is  treated  as  compelling  in  the  absence  of 
sufficient  rebutting  cAddence.  In  that  case  the  de- 
fendant failed  to  introduce  evidence  showing  care 
on  the  part  of  defendant  in  handling  the  equipment 
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or  inspecting  it  before  the  accident  occurred,  or 
thereafter,  to  determine  the  cause  of  the  accident. 

In  short,  we  are  still  left  with  the  factual  prob- 
lem of  determining  whether  or  not  the  defendant 
was  negligent  under  the  circumstances  of  this  case. 
Statements  by  other  courts  as  to  how  and  why  they 
have  applied  the  res  ipsa  loquitur  doctrine  in  other 
cases  offer  pitfalls  rather  than  shortcuts. 

There  can  be  no  quarrel  with  the  general  proposi- 
tion that  if  the  defective  condition  was  reasonably 
certain  to  put  life  and  limb  in  peril  and  could  have 
been  disclosed  by  reasonable  inspection  and  tests,  it 
is  negligence  to  omit  such  tests.  O'Rourke  v.  Day 
and  Night  AVater  Heater  Co.,  31  C.A.  (2d)  364; 
Sheward  v.  Virtue,  20  C.  (2d)  4.10.  In  other  words, 
the  duty  of  care  requires  an  inspection  in  such  a 
situation.  The  plaintiff  here  contends  that  reason- 
able and  adequate  are  synonymous  in  such  a  case, 
and  that  if  the  inspection  does  not  disclose  the 
defect  it  is  necessarily  unreasonable.  Such  is  not 
the  law.  What  is  reasonable  is  determined  by  weigh- 
ing the  magnitude  of  the  risk  of  harm  against  the 
utility  of  the  actor's  conduct.  No  man  can  be  ex- 
pected to  guard  against  events  which  are  not  reason- 
ably to  be  expected  or  are  so  unlikely  that  the  risk 
would  commonly  be  disregarded.  "The  idea  of  risk 
necessarily  involves  a  recognizable  danger,  based 
upon  knowledge  of  the  facts  and  a  reasonable  belief 
that  harm  may  follow  .  .  .  The  culpability  of  the 
actor's  conduct  must  be  judged  in  the  light  of  the 
possibilities  apparent  to  him  at  the  time,  and  not  by 
looking   backward   'with   the   wisdom   born   of   the 
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event.'  "  Prosser  on  Torts  220.  In  short,  it  is  of  the 
essence  of  actionable  negligence  that  the  party 
charged  should  have  knowledge  that  the  act  com- 
plained of  was  such  an  act  of  commission  or  omission 
as  might  within  the  domain  of  probability  cause 
some  such  injury  as  that  complained  of.  In  other 
words,  the  danger  of  injury  must  be  reasonably  fore- 
seeable. Pittsburgh  SS.  Co.  v.  Palo,  64  F.  (2d)  198. 
The  cases  cited  by  the  plaintiff  are  in  accord. 

In  the  light  of  these  fundamental  tort  rules  can 
it  be  said  that  defendant's  failure  to  inspect  with  a 
polariscope  every  piece  of  Pydex  ware  produced  in 
its  factory  was  negligence  on  its  parf?  If  plaintiff 
had  introduced  evidence  of  a  past  history  of  acci- 
dents or  of  numerous  complaints  by  customers  of 
shattering  or  exploding  of  defendant's  ware  we 
would  have  a  different  situation.  If  such  were  the 
case,  it  would  be  reasonable  to  hold  that  defendant 
was  on  notice  of  a  risk  requiring  far  greater  care 
in  inspection  than  was  its  practice ;  failure  to  inspect 
each  article  by  means  of  a  polariscope  under  such 
circumstances  might  well  be  considered  negligence. 
No  such  evidence  or  proof  was  introduced  by  plain- 
tiff, although  if  such  were  the  case  it  could  certainly 
have  been  discovered  through  the  discovery  pro- 
cesses available  to  plaintiff. 

In  the  light  of  the  evidence  in  this  case  it  cannot 
be  said  that  the  common  experience  of  the  manu- 
facturer and  others  in  this  line  of  business  forms  a 
basis  for  an  inference  that  if  there  were  a  defect 
it  was  reasonably  certain  to  put  life  or  limb  in  peril, 
or  that  the  accident  is  of  the  kind  that  does  not  occur 
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unless  some  one  is  negligent.  These  bowls  were 
j)rocluce(l  at  the  rate  of  twenty-five  pieces  per  min- 
ute. The  jobber  who  testified  stated  that  he  alone 
handled  fifteen  to  twenty  carloads  of  this  com- 
modity a  year,  and  there  were  other  jobbers  beside 
him  who  supplied  the  Emporium-Capwell  Company 
with  these  goods.  There  is  no  evidence  in  the  record 
that  the  breaking  of  this  ware  ever  hurt  or  injured 
any  one  before.  None  of  its  ingredients  has  any 
explosive  properties.  While  glass  is  brittle  and  will 
break  it  is  regarded  as  inherently  non-dangerous. 
The  i^iece  involved  in  this  case  was  simply  an  open 
bowl  Avhich  even  if  defective  and  susceptible  of 
breaking  would  not  ordinarily  in  the  nature  of 
things  injure  or  hurt  the  person  handling  it. 

The  question  of  reasonable  care  is  to  be  examined 
in  the  light  of  all  these  considerations.  If  this  article 
were  one  which  was  to  be  filled  with  charged  water 
or  other  liquid,  or  if  it  were  a  chair  wiiich  if  it 
broke  might  cause  an  injury,  the  degree  of  care  con- 
stituting reasonable  care  involved  in  the  manufac- 
ture thereof  would,  of  course,  be  greater,  because  a 
defect  in  either  bottle  or  chair  would  be  reasonably 
certain  to  cause  serious  harm. 

Since,  under  the  circumstances  of  this  case,  there 
was  not  such  reasonable  certainty,  and  since  it  was 
shown  that  during  the  course  of  the  manufacture  of 
this  kind  of  ware  at  defendant's  plant  specimens  of 
each  batch  were  given  a  thermal  test,  an  abrasion 
test,  a  dropping  test,  a  polariscope,  and  several 
similar  inspection  tests,  and  that  such  manufactur- 
ing was  done  under  a  controlled  process,  so  that 
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these  tests  would  speak  for  all  the  ware  in  the  batch 
so  tested,  to  hold  defendant  liable  in  this  case  would 
be  tantamount  in  my  opinion  to  making  a  manufac- 
turer an  insurer  of  his  product. 

To  support  her  claim  of  failure  to  use  reasonable 
care  on  the  part  of  defendant,  plaintiff  finally  relies 
upon  the  case  of  Smith  v.  Peerless  Glass  Co.,  181 
N.  E.  576,  contending  that  the  court  therein  held 
that  inspecting  only  one  out  of  each  480  bottles  under 
the  polariscope  constitutes  negligence.  Plaintiff  has 
misconstrued  the  holding  of  the  Peerless  Glass  case. 
In  its  opinion  in  that  case,  the  appellate  court 
agreed  that  the  following  facts  were  present:  (181 
KE.  576,  578). 

1.  The  defendant-manufacturer  knew  that  soda 
water  bottles  sometimes  explode. 

2.  The  manufacturer  knew  that  the  bottles  would 
be  apt  to  explode  if  striated  (having  little  ridges 
on  the  surface  of  the  glass). 

3.  The  manufacturer  tested  6  bottles  out  of  each 
batch  of  2880  by  polariscope  to  check  the  annealing 
process.  In  the  words  of  the  court  "Defendant  was 
not  called  upon  to  subject  each  bottle  to  the  in- 
fallible polariscopic  examination.  Under  the  evi- 
dence that  seems  to  have  been  impracticable." 

4.  Defendant  admitted  no  specific  examination 
was  made  to  detect  striation,  whereas  the  customary 
test  was  to  put  bottles  first  in  hot  water  and  then  in 
cold. 

Under  that  set  of  facts,  judgment  for  the  plaintiff 
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was  upheld.  The  distinction  between  those  facts 
and  the  situation  confronting  the  (Jourt  in  this 
action  seem  obvious. 

The  Court  did  not  base  its  decision  upon  a  theory 
that  polariscopic  inspection  of  one  out  of  every 
480  bottles  constituted  negligence.  On  the  contrary, 
it  followed  the  lower  Court's  finding  and  held  that 
the  inspection  of  every  bottle  in  this  manner  was  not 
practicable.  However,  it  held  that  the  lower  Court 
was  correct  in  its  finding  of  negligence  because  it 
was  shown  that  the  defendant  was  aware  soda  water 
bottles  would  explode  if  striated,  that  the  par- 
ticular bottle  involved  was  striated,  and  this  bottle 
should  have  been  given  the  thermal  test  which  would 
have  detected  the  weakness. 

For  the  foregoing  reasons  T  have  decided  that 
plaintiff  is  not  entitled  to  recover,  and  that  .judg- 
ment should  be  for  defendant  and  against  plaintiff. 
Such  a  judgment  will  be  entered  upon  defendant 
preparing  and  submitting  to  me  the  requisite  find- 
ings and  judgment. 

Dated:     September  19th,  1950. 

/s/  HERBERT  W.  ERSKINE, 

United  States  District  Judge. 

[Endorsed]:     Filed  September  19,  1950. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  above-entitled  cause  came  on  regularly  for 
trial  before  the  above-entitled  Court,  Honorable 
Herbert  W.  Erskine  presiding,  on  January  24,  25, 
26  and  27,  1950,  W.  Glenn  Harmon,  Esq.,  and  Wil- 
liam H.  Henderson,  Esq.,  of  Johnson,  Harmon  and 
Henderson  appearing  as  counsel  for  plaintiff,  and 
Sydney  P.  Murman,  Esq.,  of  Hadsell,  Sweet,  Ingalls 
&  Murman  appearing  as  counsel  for  the  defendant 
Corning  Glass  Works,  said  cause  being  tried  by  the 
Court  sitting  without  a  jury  upon  plaintiff's  com- 
plaint and  the  answer  of  defendant  Corning  Glass 
Works. 

Thereupon  witnesses  were  called  by  the  respective 
parties,  and  evidence,  both  oral  and  documentary, 
was  by  the  respective  parties  presented  to  and  re- 
ceived by  the  Court.  Upon  conclusion  of  the  trial 
of  said  cause,  the  same  was  by  the  Court  ordered  to 
be  briefed  by  counsel  for  the  respective  parties.  The 
briefs  ha\dng  been  filed,  said  cause  was  duly  ordered 
submitted  for  decision  and  judgment. 

Wherefore,  by  reason  of  the  premises,  and  having 
duly  considered  the  law  and  the  evidence,  and  hav- 
ing made  and  filed  its  opinion  in  said  cause,  the 
Court  now  makes  the  following : 

Findings  of  Fact 

1.  At  all  times  mentioned  in  said  complaint  the 
plaintiff  was  a  citizen  and  resident  of  Berkeley, 
California. 
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2.  At  all  timevS  mentioned  in  said  complaint  de- 
fendant Corning  Glass  Works  was  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  New  York,  doing  and  transact- 
ing business  in  the  State  of  California,  and  engaged 
in  the  business  of  manufacturing  and  selling  a  cer- 
tain brand  and  type  of  glass  cooking  utensils,  known 
generally  as  Pyrex  Ware,  which  are  distributed  and 
sold  throughout  the  State  of  California,  generally; 
tliat  said  glass  cooking  utensils  were  designed  for 
use  by  the  public  in  general  as  dishes  for  cooking 
and  serving  foods  generally,  and  were  sold  by  de- 
fendant F.O.B.  Corning,  New  York,  to  dealers  and 
jobbers  for  ultimate  resale  by  stores  to  the  public 
for  said  uses. 

3.  The  matter  in  controversy  exceeds,  exclusive 
of  interest  and  costs,  the  sum  of  $3,000.00. 

4.  On  December  18,  1948,  plaintiff  purchased 
fi'om  a  local  store  certain  Pyrex  Ovenware,  more 
particularly  described  as  a  Pyrex  baking  dish,  which 
had  been  manufactured  by  defendant  Corning  Glass 
Works.  Thereafter,  on  December  23,  1948,  plaintiff 
washed  said  baking  dish,  and,  while  holding  it  in  her 
left  hand  and  wiping  it  with  her  right  hand,  the 
dish  broke  and  fell  to  the  floor,  on  the  drainboard, 
and  into  the  sink,  breaking  into  numerous  large  as 
well  as  small  fragments. 

5.  Plaintiff  sustained  an  abrasion  on  her  face,  a 
deep  laceration  on  her  right  forearm  which  severed 
the  radial  and  ulna  arteries  and  the  ulna  and  median 
nerves.    A  necessary   surgical   operation   was   per- 
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formed.  Plaintiff  received  an  injury  which  is  perma- 
nent and  which  has  impaired  the  full  use  of  her 
right  wrist  and  arm. 

6.  The  evidence  failed  to  support  plaintiff's 
allegation  that  Corning  Glass  Works  was  negligent 
and  careless  in  the  manufacture  and  construction  of 
said  baking  dish. 

7.  The  methods  of  inspection  and  manufacture 
of  said  baking  dish  by  defendant  Corning  Glass 
Works  were  reasonable  and  proper  under  the  cir- 
cumstances shown  by  the  evidence. 

8.  The  breaking  of  said  baking  dish,  as  aforesaid, 
was  not  proximately  caused  by  any  negligence  on  the 
part  of  defendant  Coming  Glass  Works  in  the  man- 
ufacture and  construction  of  said  baking  dish,  or 
otherwise. 

9.  Prior  to  and  at  the  time  said  baking  dish  was 
being  washed  by  plaintiff,  it  was  not  an  inherently 
and  abnormally  dangerous  article. 

10.  Plaintiff  failed  to  prove  that  said  baking 
dish  had  not  changed  in  any  respect  after  it  left  the 
possession  of  defendant  Corning  Glass  Works  at  its 
factory  in  Corning,  New  York,  and  prior  to  said 
baking  dish  breaking  while  being  washed  by  plain- 
tiff in  Berkeley,  California,  as  aforesaid. 

From  the  foregoing  findings  of  fact,  the  Court 
makes  the  following: 

Conclusions  of  Law 
1.     Plaintiff  is  not  entitled  to  recover  damages 
from   defendant   Corning   Glass   Works,   and  shall 
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have  and  recover  nothing  from  said  defendant  Corn- 
ing Glass  Works. 

2.  Plaintiff  is  not  entitled  to  recover  costs   of 
suit  herein. 

3.  Plaintiff  is  not  entitled  to  any  relief  in  the 
premises. 

4.  Plaintiff's  complaint  is  dismissed. 

5.  Defendant  Corning  Glass  Works  is  entitled  to 
recover  costs  of  suit  herein  from  plaintiff. 

Let   an   appropriate   judgment   be   entered   upon 
these  findings  of  fact  and  conclusions  of  law. 

Dated  this  6th  day  of  November,  1950. 

/s/  HERBERT  W.  ERSKINE, 

United  States  District  Judge. 

[Endorsed] :     Filed  November  6,  1950. 


54  Lula  J.  Wilson  vs. 

In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia 

No.  29078 

LULU  J.  WILSON, 

Plaintiff, 

vs. 

CORNING  GLASS  WORKS,  a  Corporation,  et  al., 

Defendants. 

JUDGMENT 

The  above-entitled  cause  came  on  regularly  for 
trial  before  the  above-entitled  Court,  Honorable 
Herbert  W.  Erskine  presiding,  on  January  24,  25, 
26  and  27,  1950,  W.  Glenn  Harmon,  Esq.,  and  Wil- 
liam H.  Henderson,  Esq.,  of  Johnson,  Harmon  and 
Henderson  appearing  as  counsel  for  plaintiff,  and 
Sydney  P.  Murman,  Esq.,  of  Hadsell,  Sweet,  In- 
galls  &  Murman  appearing  as  counsel  for  the  de- 
fendant Corning  Glass  Works,  said  cause  being 
tried  by  the  Court  sitting  without  a  jury  upon 
plaintiff's  complaint  and  the  answer  of  defendant  \ 
Corning  Glass  Works. 

Thereupon  witnesses  were  called  by  the  respec- 
tive parties,  and  evidence,  both  oral  and  documen- 
tary, was  by  the  respective  parties  presented  to  and 
received  by  the  Court.  Upon  conclusion  of  the  trial 
of  said  cause,  the  same  was  by  the  Court  ordered 
to  be  briefed  by  counsel  for  the  respective  parties. 
The  briefs  ha^dng  l:)een  filed,  said  cause  was  dui;/ 
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ordered  su))mit.ted  for  decision  thereafter  rendered 
on  September  19,  1950. 

Now,  Therefore,  by  virtue  of  the  law,  and  by 
I'eason  of  tlie  findings  of  fact  and  conclusions  of 
law  heretofore  made  and  fiU>d  by  the  al)ove-entitled 
Court  on  November  (J,  1950,  It  Is  Ordered,  Ad- 
judged and  Decreed  that  plaintiff  shall  have  and 
recover  nothing  from  defendant. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  plaintiff's  complaint  is  dismissed  with  costs  of 
suit  to  defendant  taxed  in  the  sum  of  $123.57. 

Dated  this  15th  day  of  November,  1950. 

/s/  HERBERT  W.  ERSKINE, 

Judge   of   the    United    States 
District   Court. 

Receipt  of  copy  acknowledged, 
i^odged  Novem})er  9,  1950. 
[Endorsed]:     Filed  November   15,   1950. 
Entered  in  Civil  Docket  Nov.  16,  1950. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 

The  plaintiff  moves  tlie  court  for  a  new  trial  in 
the  above-entitled  matter  on  the  following  grounds, 
to  wit: 

1.  Error  ]\v  the  court  in  denying  plaintiff's  Mo- 
tion Requesting  Trial  by  Jur}'  and  thus  depriving- 
plaintiff  of  her  right  to  a  jury  trial  in  the  al)ove 
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cause  guaranteed  by  Amendment  VII  to  the  United 
States  Constitution. 

2.  Discovery  by  the  plaintiff  of  newly  discov- 
ered evidence. 

The  above  motion  will  be  based  upon  all  the 
papers  and  files  in  the  above-entitled  action  and  all 
the  evidence  on  the  trial  thereof,  and  ground  2 
thereof  will  be,  in  addition,  based  upon  the  affi- 
davits of  Virginia  Loney  and  W.  Glenn  Harmon, 
filed  hei'ewith. 

Dated:     November  16,  1950. 

JOHNSON,  HARMON  & 
HENDERSON, 

Attorneys  for  Plaintiff. 

Notice  of  Motion 
To  Hadsell,  Sweet,  Ingalls  &  Murman,  attorneys 
for  defendant. 

[Endorsed]:     Filed  November   17,   1950. 


[Title  of  District  Court  and  Cause.] 

NOTICE 

To  Messrs.  Johnson,  Harmon,  Stirrat  &  Hender- 
son, 703  Market  Street,  San  Francisco  3,  Cali- 
fornia. 

Sidney    P.    Murman,    Esq.,    405    Montgomery 
Street,  San  Francisco  4,  California. 

You  Are  Hereby  Notified  that  on  February  26, 
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1951,  Judge  Herbert  W.  Ei-skiiie  Ordered  that,  du<' 
to  his  illness,  this  ease  now  on  the  ealendai-  March 
8,  1951,  for  hearing  on  Plaintiff's  Motion  for  New 
Trial  be  and  the  same  is  h(;reby  continued  to  March 
22,  1951,  for  hearing. 

February  26,  1951. 

C.  W.  CALBRKATH, 

Clerk,  U.  S.  District  Couit. 


[Title  of  District  Court  and  Cause.] 

NOTICE 

To  Messrs  Johnson,  Harmon,  Stirrat  &  Hender- 
son, 703  Market  Street,  San  Francisco  3,  Cali- 
fornia. 

Sidney  P.  Murman,  Esquire,  405  Montgomery 
Street,  San  Francisco  4,  California. 

You  Are  Hereby  Notified  that  on  March  7,  1951, 
Judge  Herbert  W.  Erskine  Ordered,  upon  stipu- 
lation of  counsel,  that  this  case  now  on  the  calendar 
March  22,  1951,  for  argument  on  Plaintiff's  Mo- 
tion for  New  Trial  be  continued  to  March  29,  1951, 
for  argument  on  said  motion. 

San  Francisco,  California.    March  7,  1951. 

C.  W.  CALBREATH, 

Clerk,  U.  S.  District  Court. 
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District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of 
the  United  States  District  Court  for  the  Northern 
District  of  California,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Monday,  the  19th  day  of  March,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  fifty-one. 

Present:  The  Honorable  Michael  J.  Roche, 
District  Judge. 

[Title  of  Cause.] 

This  case  came  on  regularly  this  day  for  hearing 
on  motion  for  new  trial.  It  is  Ordered  that  all 
cases,  except  submitted  cases,  on  Judge  Herbert 
W.  Erskine's  calendar  be  transferred  to  Judge 
Roche's  calendar  on  the  respective  dates. 


District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of 
the  United  States  District  Court  for  the  Northern 
District  of  California,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Thursday,  the  29th  day  of  March,  in  the  year 
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of*  our  Lord  one  thousand  nine  hundrc'd  and  fifty- 
one. 

Present:  The  Honorabh'  Michael   J.   Roche, 
District  Judge. 

[Title  of  Cause.] 

This  case  came  on  regularly  this  day  foi-  hearing 
on  motion  for  new  trial ;  William  H.  Henderson, 
ICsq.,  appearing  for  and  on  behalf  of  the  plaintiff 
and  moving  party,  and  Sidney  Murman,  Esq.,  ap- 
pearing for  and  on  belialf  of  the  defendant.  After 
arguments  by  respective  counsel,  it  is  Ordered  that 
said  motion  stand  su})mitted. 


District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of 
the  United  States  District  Court  for  the  Northern 
District  of  California,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Friday,  the  20th  day  of  A])ril,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  fifty-one. 

Present:  The  Honorable  Michael   J.  Roche, 
District  Judge. 

[Title  of  Cause.] 

This  case  having  come  on  regularly  this  day  for 
li earing  on  motion  for  new  trial,  and  the  same  hav- 
ing IxH^n  argu(*d  and  submitted  to  the  Court  for 
consideration  and  decision,  and  now  being  duly 
considered,  it  is  Ordered  that  said  motion  be  and 
the  same  is  hereby  denied,  as  per  the  order  this  day 
signed  and  filed. 
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[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  MOTION  FOR 
NEW  TRIAL 

The  plaintiff's  motion  for  a  new  trial  of  the 
above-entitled  cause  having  been  heretofore  sub- 
mitted and  being  now  fully  considered  upon  all 
the  files  and  record  in  said  cause,  it  is  by  the  Court 

Ordered  that  said  motion  for  a  new  trial  be  and 
the  same  hereby  is  denied. 
Dated:     April  20th,  1951. 

/s/  MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

[Endorsed]:     Filed  April  20,  1951. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 
Notice  is  hereby  given  that  plaintiff  Lula  J. 
Wilson  hereby  appeals  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  final  judg- 
ment entered  in  this  action  on  November  16,  1950, 
and  from  the  order  after  final  judgment  entered 
April  20,  1951,  denying  plaintiff's  motion  for  new 
trial. 
Dated:     May  4,   1951. 

JOHNSON,  HARMON  & 
HENDERSON, 

By  /s/  ROBERT  H.  JOHNSON, 

Attorneys  for  Plaintiff. 

Receipt  of  copy  acknowledged.  i 

[Endorsed]:    Filed  May  4,   1951.  j 
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Tn  the  Southern  Division  of  the  United  States  Dis- 
trict Court  Cor  ihv  Nortliern  District  of  Cali- 
fornia 

No.  29708 

LULU  J.  WILSON, 

Plaintiff, 
vs. 

CORNIN(l   (ILASS   WORKS,   a   Corporation, 

Defendant. 

Before:  Hon.   Michael   J.  Roche,  Judge. 

REPORTER'S   TRANSCRIPT 
Monday,  October  3,  1949 

Appearances : 

For  the  Plaintiff: 

JOHNSON,  HARMON  &  HENDERSON, 
By  J.  EDWARD  JOHNSON,  ESQ. 

For  the  Defendant: 

HADSELL,   SWEET,   INGALLS   & 

MURMAN,  by 
RICHARD  S.  BISHOP,  ESQ. 

The  Clerk:     Wilson  v.  Corning  Glass  Works. 

Mr.  Bishop:     Ready  for  the  defendant. 

Mr.  Johnson:  Ready  for  the  plaintilif,  Your 
Honor. 

In  this  matter  ])laintiff  neglected  to  ask  for  a 
jury.     It  is  a  ease  tliat  is  entitled  to  a  jury  and 
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the  request  was  made.  An  affidavit  has  been  filed 
showing  it  was  inadvertence  and  mistake  that  the 
jury  was  not  demanded  in  accordance  with  the 
rules,  and  we  now  ask  the  Court  to  exercise  its 
discretion  to  allow  a  jury  in  this  case.  It  is  a  pure 
law  case  for  damages  where  a  jury  would  ordina- 
rily lie  as  a  matter  of  right  if  it  had  been  asked  for 
in  time.  We  refer  to  Rule  39  giving  the  Court 
this  discretion. 

Mr.  Bishop:  Your  Honor,  I  represent  the  de- 
fendant. We  feel  that  the  right  to  trial  by  jury 
has  been  waived  in  this  action  by  failure  to  file  it 
wT.thin  ten  days  after  the  answer  was  filed. 

We  feel  that  it  would  be  better  to  try  this  case 
before  the  Court  for  this  reason:  The  action  is 
against  the  Corning  Glass  Works,  manufacturers  of 
Pyrex  ovenware,  and  the  plaintiff  claims  that  a 
baking  ware  manufactured  b}"  this  defendant  shat- 
tered or  exploded  in  her  hands  and  brings  an  action 
for  personal  injury.  There  will  be  much  technical 
testimony  as  to  the  mode  of  manufacture  and  also 
as  to  the  properties  of  this  type  of  glass,  and  we 
feel  that  this  type  of  action  can  better  be  decided 
by  the  Court. 

In  addition  to  that,  I  have  a  memorandum  here 
citing  a  case  which  holds  that  ignorance  of  the 
provisions  of  the  Federal  Rules  applicable  to  this 
type  of  situation  is  not  excusable  neglect  or  inad- 
vertence such  as  would  entitle  the  plaintiff  to  have 
this  motion  for  a  jury  trial  granted  at  this  time. 
The  affidavit  of  the  plaintiff  states  that  plaintiff's 
attornev  was  icnoi-aiit  or  not  advised  of  the  rule 


Coming  Glass  Works,  etc.  (ill 

applicable.  We  feel  that  under  this  case  no  excus- 
a])le  neglect  oi*  inadvertence  has  })een  proved. 

Mr.  Johnson:  I  want  lo  cori'ect  counsel.  'J'here 
is  no  statement  oi'  ignorance  or  not  being  advised; 
it  is  merely  an  inadvertence. 

This  case  started  in  the  State  Courts  and  stejjs 
were  taken  to  bring  it  here.  A  motion  to  remand 
it  was  made,  and  while  that  motion  was  pending 
an  answer  was  filed.  It  was  assumed  by  all  of  us 
in  our  office  that  it  w^ould  go  back  to  the  other  court 
and  in  connection  with  all  that,  the  thing  got  over- 
looked and  slipped  ))y,  not  that  w<'  were  ignorant 
of  the  rule  or  not  advised. 

Mr.  Bishop:  I  have  a  case  here,  your  Honor, 
in  which  th<'  plaintiff  sought  to  move  for  a  jury 
trial  simply  on  the  ground  that  he  was  not  familiar 
with  the  relevant  provision  of  the  new  rules.  1 
think  that  this  case  would  govern  the  situation  we 
have  here.     The  Court  said  that 

The  Court :     Is  this  a  Supreme  Court  citation  { 

Mr.  Bishop:  No,  it  is  not,  your  Honor;  it  is  the 
District  Court  in  Connecticut.  I  do  not  claim  it  is 
binding  on  this  Court,  but  I  think  it  would  have 
some  indication  of  the  attitude  that  would  be  proper 
for  the  Court  to  take  on  this  motion. 

Mr.  Johnson:  On  the  affidavit  and  under  the 
cases  and  taking  all  the  circumstances  into  consider- 
ation, they  hold  that  inadvertence  or  mistake  is  a 
ground  for  allowing  a  jury  trial.  We  have  cited  a 
case  that  uses  that  language,  expresses  that.  If  this 
was  a  complicated  case  that  may  be  involved  prin- 
ciples of  equity  or  an  accounting  or  something  that 
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1 

would  be  complicated  for  the  jury,  that  would  be  a 

different  case;  but  it  is  a  pure  law  case;  there  are 

no  contradictions  in  it. 

The  Court:  We  have  a  peculiar  situation  here. 
We  have  to  consider  the  practicality  of  these  things. 
We  have  been  promised  two  additional  judges  here 
and  the}^  seem  to  be  slow  in  coming — some  political 
difficulties,  as  I  understand  it.  That  is  entirely 
rumor,  however.  But  if  this  case  waits  for  a  jury 
trial,  you  will  have  to  wait  for  some  time,  gentle- 
men. 

Mr.  Johnson:  The  plaintiff  expects  it,  and  in 
justice  to  her  we  would  have  to  wait  them. 

Mr.  Bishop :  We  would  prefer  to  have  the  Court 
try  it,  which  would  not  consume  as  much  time;  it 
would  dispose  of  the  matter  more  expeditiously. 

The  Court:  I  was  thinking  that  myself;  but  I 
don't  recall  of  any  case  that  has  been  presented  to 
me,  if  they  were  acting  in  good  faith,  in  which  I 
have  denied  them  a  jury  trial.  However,  I  wouldn't 
want  to  establish  that  as  a  precedent;  but  it  does 
seem  to  me  that  under  the  circumstances  here,  if 
either  or  both  of  you  are  anxious  to  go  to  trial,  how 
you  could  be  accommodated  to  call  a  jury  in  and 
add  to  our  work.   I  don't  feel  justified  in  doing  it. 

Mr.  Bishop:     That  would  be  in  accordance  with 
the  wishes  of  the  defendant,  your  Honor.  We  would  | 
prefer  to  have  the  case  tried  by  the  Court. 

Mr.  Johnson:     Well,  that  would  be  an  injustice  | 
to  the  plaintiff.    She  expects  a  jury  and  we  have 
advised  her  of  the  fact  it  would  be  a  jury  case.    So 
we  would  not  be  representing  the  plaintiff  properly 
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if  we  (lid  not  present  this  motion  to  your   Honor 

fully. 

The  Court:  I  haven't  had  an  opportunity  to 
check  the  cases.  At  times  I  disappoint  everybody 
because  I  do  not  get  legalistic  enough. 

1  will  check  the  cases.  I  will  put  it  over  a  week. 
T  will  give  you  a  final  determination  one  week  from 
today. 

[Endorsed]  :     Filed  April  20,  1951. 


[Title  of  District  Court  and  Cause.] 

PROCEEDINGS  ON  MOTION  FOR  JURY 

TRIAL 

October  10,  1949 

For  the  Plaintiff: 

J.  Edward  Johnson,  Esq. 

For  the  Defendants: 
Richard  Bishop,  Esq. 

The  Clerk:  Wilson  vs.  Corning  Glass  Works. 
Motion  for  jury  trial. 

Mr.  Johnson :  Your  Honor  heard  our  discussion 
a  week  ago.  Since  then  counsel  for  the  defendants, 
who  are  opposing  the  request  for  jury  trial,  filed 
an  additional  memorandum  of  points  and  authori- 
ties citing  the  case  of  Krussman  vs.  Omaha  Wood- 
man Life  Insurance  Company  from  an  Idaho 
Court,  and  we  have  answered  that,  taking  the  view 
that  it  is  not  in  point  at  all.  In  that  case  no  affidavit 
was  filed  at  all  to  show  any  extenuating  circimi- 
stances  and  the  Court  dismissed  because  there  was 
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no  record  and  there  was  no  showing.  It  had  not 
been  asked  for  in  time,  and  under  those  circum- 
stances was  not  within  the  rules.  We  filed  an  an- 
swer in  which  we  cited  the  case  of  Har greaves  vs. 
Roxy  Theater,  Inc.,  a  New  York  Federal  Court 
case,  which  we  think  is  very  much  in  point.  We 
think  the  facts  are  very  much  like  our  own.  They 
are,  as  in  our  case,  the  last  filings  of  the  pleadings, 
was  in  August,  as  in  our  case,  and  there  also  in 
September  the  motion  was  made,  which  is  our  case 
also,  and  it  was  a  case  for  damages.  The  Court  in 
part  said: 

''The  fact  that  Rule  6  (B)  (2)  permits  the 
act  to  be  done  after  the  expiration  of  the  speci- 
fied period  where  the  failure  to  act  was  the 
result  of  excusable  neglect,  further  indicates 
that  in  the  adoption  and  promulgation  of  the 
new  rules,  the  Supreme  Court  intended  that 
the  rigid  provisions  of  Rule  38  (B)  might  be 
relaxed  upon  a  proper  showing,  in  the  discre- 
tion of  the  Court,  and  it  appears  to  be  the  in- 
tent and  the  practice  to  construe  the  provisions 
of  the  rules  to  render  substantial  justice.  Civil 
actions  to  recover  damages  for  alleged  negle- 
gence  are  invaribly  tried  by  the  Court  to  a 
jury." 

There,  as  in  our  case,  it  is  a  question  of  whether 
glass  was  negligently  manufactured  causing  injury 
to  the  plaintiff.   The  Court  goes  on  to  say : 

''It  does  not  appear  that  the  defendant  has 
suffered,  or  will  suffer  any  prejudice  or  the  loss 
of  any  substantive  right  and  the  Court  should 
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not  be  too  prono  to  deprive  a  litigant  of  a  trial 
by  jury  because  of  an  error  or  omission  on  the 
part  of  the  agent  of  her  attorney  to  whom  she 
has  entrusted  her  case;  where  the  act  or 
omission  is  excusable." 

In  that  case  the  attorney  told  somebody  to  have 
it  set  and  he  discovered  that  that  had  not  been  done. 
In  our  case  the  mix-up  came  up  in  starting  out  in 
the  State  Court  and  then  coming  over  here  on  a 
motion  to  remand,  and  it  got  overlooked.  That  is 
set  out  in  the  affidavit. 

Mr.  Bishop:  Your  Honor,  the  case  on  which 
counsel  relies  I  believe  is  clearly  distinguishable 
from  the  situation  that  we  have  here.  The  case  on 
which  counsel  relies  is  a  case  in  which  the  attorney 
for  the  plaintiff  instructed  someone  in  his  office  to 
prepare  and  handle  the  making  of  a  demand  for 
jury  trial,  and  whoever  was  told  in  the  office  to  do 
that,  neglected  to  do  so,  and  the  Court  felt  that  the 
client  and  the  attorney  should  not  be  penalized  for 
the  neglect  of  someone  in  the  office  where  they  had 
been  told  by  the  attorney  to  do  so.  In  the  present 
case  we  do  not  think  we  have  any  neglect  that  can 
be  called  excusable.  I  never  heard  a  clear  statement 
of  just  what  the  reason  for  the  plaintiff's  failure  to 
file  this  jury  demand  was,  but  I  assume  they  simply 
neglected  to  do  it  or  just  overlooked  it.  The  case  I 
cited,  the  Krussman  case,  is  closer  to  it  in  our  point 
of  view  than  the  case  which  the  plaintiff's  attorney 
has  cited.  In  that  case,  which  is  cited  in  my  memo- 
randum on  file  there  was  no  affidavit  filed.  Plaintiff 
simply  filed  a  motion  for  a  jury  trial,  stating  in  his 
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motion  that  the  reason  for  not  making  a  demand 
for  a  jury  trial  was  simply  the  matter  had  been 
overlooked.  So  that  reason  was  before  the  Court.  I 
think  in  the  present  case,  since  the  affidavit  on  file 
has  shown  no  excusable  neglect,  the  Court  has  before 
it  the  same  situation,  the  same  position  as  in  the 
Krussman  case,  on  which  I  am  relying.  In  other 
words,  we  had  the  neglect  of  the  plaintiff's  counsel 
and  we  have  nothing  more.  We  have  nothing  to 
show  that  it  is  excusable  neglect.  There  is  a  very 
short  paragraph  which  I  will  read  to  the  Court  from 
the  Krussman  vs.  Omaha  Woodman  Life  Insurance 
case.    It  says  this: 

"The  Courts  who  have  interpreted  the  rule 
where  the  discretion  was  exercised  and  motion 
for  trial  by  jury  was  granted  after  the  time  to 
demand  it  had  elapsed  seem  to  be  based  upon 
a  showing  made  disclosing  some  circumstances 
other  than  the  bare  oversight  of  counsel." 

In  our  case  we  claim  there  is  nothing  here  except 
the  bare  oversight  of  counsel.  No  circumstances  are 
shown  which  make  that  oversight  excusable.  We 
feel  that  there  is  no  point  in  having  these  rules  if 
the  attorney  simply,  when  he  has  not  followed  the 
rule,  can  come  into  Court  and  get  the  Court  to  de- 
cide that  he  can  have  a  jury  anyway.  We  believe 
it  tends  to  encourage  laxity  among  the  counsel  if 
they  know  they  do  not  have  to  follow  these  rules, 
that  they  can  simply  come  into  Court  and  ask  for 
relief.  The  reason  we  are  opposing  this  motion  is 
we  feel  it  would  be  much  better  if  this  case  were 
tried  before  the  Court.   There  are  going  to  be  a  lot 
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of  technical  questions  as  to  the  properties  of  this 
Pyrex  glass.  There  is  going  to  be  testiinony  as  to 
the  manner  of  its  manufacture.  We  feel  it  would  be 
difficult  for  a  jury  to  understand  those  things.  We 
think  a  Judge  would  be  in  a  better  position  to 
evaluate  such  testimony  and  decide  whether  or  not 
the  defendant  was  really  negligent.  For  that  reason 
we  urge  the  plaintiff's  motion  to  be  denied  and  the 
case  be  tried  by  the  Court  rather  than  by  a  jury. 

Mr.  Johnson:  We  submit,  your  Honor,  counsel 
has  submitted  nothing  to  show  that  the  other  side 
has  been  prejudiced  in  any  manner  whatsoever  by 
this  oversight  and  neglect  on  the  part  of  plaintiff. 
There  is  no  affidavit  countermanding  the  affidavit 
on  record,  and  there  is  no  showing  that  any  sub- 
stantive right  has  been  affected  or  will  be  affected. 
We  submit  this  is  a  clear  case  where  the  Court 
should  exercise  its  discretion  to  allow  the  jury  trial. 

The  Court :     Is  the  matter  submitted  ? 

Mr.  Johnson :     Yes,  your  Honor. 

The  Court :  The  motion  will  have  to  be  denied  on 
the  record.  Now,  do  you  want  to  set  it  down  for 
trial? 

Mr.  Johnson:     Yes,  your  Honor. 

Mr.  Bishop:  Yes,  your  Honor.  We  were  dis- 
cussing the  matter  and  we  both  agreed  a  date 
around  the  middle  of  January  would  be  satisfactory 
to  both  sides. 

Mr.  Johnson :  Somewhere  along  the  middle  of  the 
month. 

The  Court :     The  24th  of  January. 

[Endorsed] :     Filed  December  13,  1950. 
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PROCEEDINGS 

Tuesday,  January  24,  1950 

Appearances : 

For  the  Plaintiffs : 

W.  G.  HARMON,  ESQ.,  and 
W.  H.  HENDERSON,  ESQ. 

For  the  Defendants : 

SIDNEY  P.  MURMAN,  ESQ. 

The  Clerk :  Wilson  versus  Corning  Glass  Works, 
for  trial. 

Mr.  Harmon:     Ready. 

Mr.  Murman:     Ready. 

The  Court :  In  the  case  of  Wilson  against  Corn- 
ing Glass  Works,  if  you  gentlemen  will  wait  here  a 
little  while,  we  may  have  a  court  available  this 
morning:  If  not,  it  will  be  tomorrow  at  the  latest. 
Just  wait  for  a  little  bit. 

(Several  other  matters  were  called,  then  the 
following  occurred  in  the  instant  case.) 

The  Court:  In  the  case  of  Wilson  against  the 
Corning  Glass  Works,  counsel  are  here? 

Mr.  Murman:     Yes,  your  Honor. 

The  Court:  If  counsel  and  witnesses  will  go  to 
Judge  Erskine's  court,  across  the  hall,  he  will  try 
the  case. 

(Counsel   and   witnesses   thereupon   left   the 
courtroom.) 

Proceedings  had  before  Honorable  Herbert  W. 
Erskine,  Judge  of  the  Federal  Court,  commencing 
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at  the  hour  of  10:00  o'clock  a.m.  Appearances  as 
shown  on  Page  70  of  this  transcript. 

The  Clerk :  Wilson  vs.  Corning  Glass  Works,  for 
trial. 

Mr.  Harmon:     Ready. 

Mr.  Murman:  If  the  Court  please,  I  have  sub- 
poenaed some  records  from  the  Herrick  Memorial 
Hospital.  The  Custodian  is  here  and  the  records,  I 
think,  should  be  marked  for  identification.  You 
don't  wish  any  testimony  from  the  custodian,  do 
you? 

Mr.  Harmon:     Not  exactly. 

Mr.  Murman:  She  is  in  a  hurry  to  get  back  to 
the  hospital. 

The  Court :     All  right. 

Mr.  Murman:  These  are  the  records  you  have 
produced  on  our  subpoena? 

The  Custodian:     Yes. 

Mr.  Murman:  I  will  ask  these  records  referring 
to  Lula  Wilson,  produced  on  subpoena  by  Herrick 
Memorial  Hospital  custodian,  be  marked  Defend- 
ant's Exhibit  "A"  for  identification. 

The  Custodian:  May  I  have  a  stipulation  they 
■will  be  returned? 

Afr.  Murman:  I  think  the  clerk  will  give  you  a 
receipt. 

The  Clerk:  You  can  pick  them  up  from  the 
clerk's  office.  Room  355. 

(Thereupon,  records  referred  to  were  marked 
Defendant's  Exhibit  **A,"  for  identification.) 

Mr.  Harmon:     If  the  Court  please,  I  will  make 
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an  opening  statement  at  this  time.  This  is  an  action 
for  personal  injuries  against  the  manufacturer, 
your  Honor,  of  a  piece  of  Pyrex  baking  ware  which 
shattered  or  exploded  in  the  hands  of  the  plaintiff 
in  use  in  her  household. 

The  plaintiff,  Mrs.  Lula  J.  Wilson,  is  a  married 
woman,  a  schoolteacher;  and  about  the  18th  of  De- 
cember, 1948,  I  think  it  was,  she  went  to  the  Em- 
porium here  in  San  Francisco  with  her  husband, 
and  there  purchased  a  piece  of  Pyrex  baking  ware, 
a  dish  designed  to  bake  food  in  an  oven.  It  was 
taken  home  by  her  and  put  away  for  a  few  days, 
and  then  the  evening  before  the  accident  happened 
it  was  washed  by  her  and  filled  with  some  food — I 
think  it  was  prunes — and  put  in  the  icebox  over- 
night. 

Next  morning  it  was  taken  out  of  the  icebox  and 
some  of  the  prunes  were  emptied  out,  and  placed 
back  in  the  refrigerator.  Later  on  in  the  day  it  was 
again  taken  out  of  the  refrigerator  and  the  prunes 
were  emptied  out  and  the  dish  left  on  the  sink  to 
await  washing  and  putting  away. 

The  plaintiff  finished  her  lunch,  and  then  the  few 
dishes  that  she  had  were  piled  in  the  sink  and  she 
proceeded  to  wash  these  dishes. 

The  next  to  the  last  piece  was  the  lid  of  this 
Pyrex  bowl,  which  was  a  pie  plate  lid,  which  was 
washed  and  put  away;  and  the  next  she  picked  up 
the  dish  part  of  the  dish  itself  and  held  it  in  her 
left-hand.  It  had  been  full  of  water.  To  begin 
with  it  was  cold  water,  and  as  she  washed  the  dishes 
the  running  water  from  the  tap,  it  wasn't  extremely 
hot,  however,  but  comfortable  to  the  hand. 
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She  proceeded  to  wipe  this  dish  with  her  right 
hand  with  a  wet  cloth  from  the  water,  and  it  then 
exploded  or  shattered  with  a  noise,  and  she  felt 
something  warm  on  her  face,  thought  her  face  was 
cut.  First  thing  she  discovered  her  right  hand  was 
cut  and  badly  bleeding,  the  blood  just  gushing  out. 
The  dish  was  exploded  into  many  pieces. 

She  couldn't  stop  the  blood  flow.  She  got  the  help 
of  a  neighbor  and  in  due  time  they  got  an  ambulance 
and  she  was  taken  to  the  hospital.  Her  hand  was 
almost  cut  off.  It  severed  both  the  main  tendons 
and  the  main  artery  in  her  hand.  She  has  been 
horribly  mutilated  in  that  hand  and  its  use  rendered 
very  much  less  than  what  it  would  be  ordinarily. 

She  seeks  to  recover  damages  for  her  pain  and 
suffering  and  for  the  permanent  injury  which  she 
has  suffered,  upon  the  theory  of  res  ipsa  loquitor, 
against  the  manufacturer  of  that  glass  dish. 

We  will  show  in  our  evidence  here  that  the  dish 
was  manufactured  by  the  defendant.  Corning  Glass 
Works,  and  that  its  condition  had  not  been — that  it 
hadn't  been  subjected  to  extraneous,  harmful  effects 
since  it  left  the  factory;  and  that  it  exploded  while 
it  was  being  carefully  handled  in  a  normal  home 
use  for  the  purpose  for  which  it  was  designed ;  and 
that  she  has  suffered  very  severely  in  pain  and 
suffering,  and  still  is  subject  to  pain,  and  her  hand 
is  by  no  means  fully  recovered. 

A\^e  shall  ask  for  damages  in  the  sum  of  $100,- 
000.00,  plus  the  special  damages. 

Certain  facts  are  admitted  in  the  pleadings.  The 
defendant's  corporate  existence  is  admitted,  and  the 
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fact  that  it  is  the  manufacturer  of  Pyrex  ovenware 
designed  for  household  use;  and  that  it  is  engaged 
in  the  manufacture  of  this  brand  of  Pyrex  ware, 
cooking  utensils,  here  in  the  State  of  California.  It 
is  distributed  generally  here. 

That  in  brief,  your  Honor,  are  the  facts  upon 
which  we  will  ask  for  a  judgment  against  the  de- 
fendants in  this  case. 

Mr.  Murman:  I  will  make  a  brief  statement  for 
your  Honor. 

All  the  allegations  of  the  complaint  which  allege 
the  explosion  of  the  dish  and  the  negligent  manu- 
facture of  the  dish  so  that  it  would  be  caused  to 
explode  are  denied,  of  course,  by  the  defendant.  The 
defendant  admits  that  it  is  a  corporation,  doing 
business  in  California,  engaged  in  the  business  of 
manufacturing  and  selling  clear  cooking  utensils 
known  generally  as  Pyrex  ware,  sold  and  distributed 
generally  throughout  California. 

Now,  your  Honor,  we  expect  the  evidence  to  show 
that  this  dish  could  not  have  exploded.  Counsel 
apparently,  in  the  allegations  alleged  in  the  com- 
plaint and  in  his  present  statement,  is  endeavoring 
to  bring  the  case  within  the  so-called  "exploding 
bottle"  cases,  of  which  there  have  been  a  great 
many,  particularly  as  to  Coca  Cola.  However,  in  all 
of  those  cases  there  is  still  a.  requirement,  which  I 
understand  plaintiff  says  she  will  prove,  that  it 
must  be  shown  from  the  time  that  the  manufacturer 
relinquished  possession  nothing  occurred  between 
that  time  and  the  time  that  the  accident  occurred  to 


Coming  Glass  Works,  etc.  75 

in  any  way  change  the  condition  of  the  particular 
utensil  or  article  up  to  the  claimed  exploding. 

That  is  a  burden  the  plaintiff  has.  The  defendant 
does  not  have  the  burden  of  not  showing  that,  even 
under  the  exploding  bottle  cases.  The  only  place 
where  the  res  i})sa  loquitor  rule  has  applied  in  tlie 
exploding  bottle  cases  is  in  a  case  where  the  plain- 
tiff has  shown  that  from  the  time  the  article  left 
the  manufacturer's  possession  and  until  the  accident 
occurred,  nothing  occurred  in  the  interim  to  change 
its  condition  in  any  way. 

In  other  words,  there  must  be  proof  of  safe  han- 
dling, and  no  showing  of  bumping  or  dropping 
which  of  course,  as  they  claim,  would  change  its 
condition. 

Our  x^osition  briefly,  then,  is  that  we  are  not  re- 
sponsible for  what  the  complaint  alleges  occurred; 
that  it  is  physically  impossible  for  a  piece  of  glass 
to  explode;  that  there  is  no  evidence  that  the  glass 
was  properly  handled  between  the  time  it  left  the 
possession  of  the  defendant  at  Corning,  New  York, 
and  the  time  the  Emporium  sold  it  to  the  plaintiff 
in  San  Francisco  here;  that  the  defendant  relin- 
quished possession  in  New  York.  There  was  an 
FOB  sale  in  New  York,  and  it  had  no  further  posses- 
sion of  it  after  it  left  Corning  at  any  time  or  at  all. 

We  will  ask  your  Honor,  if  the  facts  are  as  we 
understand  them  to  be,  that  the  plaintiff's  com- 
plaint be  dismissed  with  costs  as  to  the  defendant. 

The  Court:     Proceed. 
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Mr.  Harmon:     Mrs.  Wilson,  will  you  come  for- 
ward and  take  the  stand"? 

(Thereupon,  the  plaintiff,   Lula   J.   Wilson, 
was  sworn  and  testimony  was  adduced.) 

[Endorsed]     Filed  June  12,  1951. 


[Title  of  District  Court  and  Cause.] 

CEETIFICATE  OF  CLERK  TO  EECORD 
ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  and 
accompanying  documents,  listed  below,  are  the  origi- 
nals filed  in  this  Court,  or  true  copies  of  orders 
entered  in  this  Court,  in  the  above-entitled  case,  and 
that  they  constitute  the  record  on  appeal  herein  as 
designated  by  the  parties : 

Petition  for  removal. 

Copy  of  complaint  for  damages  for  personal 
injuries. 

Copy  of  summons. 
Notice  of  removal. 

Answer  of  defendant  Corning  Glass  Works. 
Motion  to  remand. 
Notice  of  motion  to  remand. 
Affidavit  in  support  of  motion  to  remand. 
Affidavit  in  opposition  to  motion  to  remand. 
Copy  of  notice  that  case  will  appear  on  calendar 
to  be  set  for  trial. 
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Motion  requesting  trial  by  jury. 

Affidavit  in  support  of  motion  requesting  trial  by 
jury. 

Minute  order  of  October  10,  1949. 

Minuite  order  of  January  24,  1950,  (Judge  Good- 
man). 

Minute  order  of  January  24,  1950,  (Judge 
Erskine). 

Minute  order  of  January  25,  1950. 

Minute  order  of  January  26,  1950. 

Minute  order  of  January  27,  1950. 

Minute  order  of  February  14,  1950. 

Order  for  filing  points  and  authorities. 

Minute  order  of  March  6,  1950. 

Minute  order  of  September  19,  1950. 

Memorandum  opinion. 

Findings  of  fact  and  conclusions  of  law. 

Judgment. 

Motion  for  new  trial. 

Copy  of  notice  of  continuance  of  hearing  motion 
for  new  trial,  (February  26,  1951). 

Copy  of  notice  of  continuance  of  hearing  motion 
for  new  trial,  (March  7,  1951 ) . 

Minutes  of  March  19,  1951. 

Minutes  of  March  29,  1951. 

Minutes  of  April  20,  1951. 

Order  denying  motion  for  new  trial. 

Notice  of  appeal. 

Appellant's  statement  of  the  points  on  which  she 
intends  to  rely  on  appeal. 

Cost  bond  on  appeal. 

Designation  of  record  on  appeal,  (Appellant's). 
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Designation  of  additional  record  on  appeal,  (Ap- 
pellee's). 

Order  Extending  time  to  docket  record  on  appeal. 
Reporter's  transcript,  (October  3,  1949). 
Reporter's  transcript,  (October  10,  1949). 
Reporter's  transcript,  (January  24,  1950). 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court,  this  14th 
day  of  June,  1951. 

C.  W.  CALBREATH, 
Clerk, 

[Seal]  By  /s/  C.  M.  TAYLOR, 

Deputy  Clerk. 


[Endorsed] :  No.  12975.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Lula  J.  Wilson, 
Appellant,  vs.  Corning  Glass  Works,  a  Corporation, 
Appellee.  Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  Southern  Division. 

Filed  June  14,  1951. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12975 

LIILA  J.  WILSON, 

Appellant, 

vs. 

CORNING  GLASS  WORKS,  a  Corporation, 

Appellee. 

APPELLANT'S  STATEMENT  OF  THE 
POINTS  ON  WHICH  SHE  INTENDS  TO 
RELY  ON  APPEAL 

Comes  Now  the  appellant  in  the  above  matter  and 
presents  her  statement  of  the  points  on  which  she 
intends  to  rely  on  appeal  as  follows,  to  wit : 

1.  The  court  abused  its  discretion  in  denying  to 
appellant  a  jury  trial. 

2.  The  court  erred  denying  a  jury  trial  to  ap- 
pellant under  Rule  38  (d)  of  the  Federal  Rules  of 
Civil  Procedure  and  in  refusing  relief  pursuant  to 
Rule  39  (b).In  so  far  as  said  Rule  (d)  is  applied 
so  as  to  deny  a  jury  trial  to  a  litigant  otherwise 
entitled  as  a  matter  of  right  to  a  jury  merely 
through  inadvertence  or  oversight  for  a  short  period 
of  time,  and  not  by  consciously  waiving  said  right 
or  waiving  said  right  by  failing  to  claim  it  for  such 
long  period  of  time  that  the  court  and  adversary 
are  misled  to  their  prejudice,  said  rule  so  applied 
to  such  facts  is  contrary  to  the  Seventh  Article  of 
Amendment  to  the  United  States  Constitution. 
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3.  The  court  in  denying  plaintiff  a  jury  trial 
violated  the  Seventh  Amendment  to  the  United 
States  Constitution. 

4.  The  court  erred  in  refusing  to  grant  a  jury 
trial  to  appellant  upon  her  motion  for  new  trial. 

Dated:     June  18,  1951. 

JOHNSON,  HARMON  & 
HENDERSON, 

By  /s/  JOHNSON,  HARMON  & 
HENDERSON, 

Attorneys  for  Appellant. 

Receipt  of  Copy  acknowledged. 
[Endorsed]  :     Piled  June  19,  1951. 
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APPELLANT'S  DESIGNATION  OF  RECORD 
ON  APPEAL 

Comes  Now  the  appellant  in  the  above  matter  and 
designates  the  record  which  is  material  to  the  con- 
sideration of  the  appeal  as  follows,  to  wit : 

1.  The  pleadings  of  the  parties. 

2.  Notice  of  Removal  of  Action  to  the  District 
Court  of  the  United  States  for  the  Northern  District 
of  California,  Southern  Division. 

3.  Motion  to  Remand. 

4.  Notice  of  Motion  to  Remand. 

5.  Affidavit  in  Opposition  to  Motion  to  Remand. 
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6.  Motion  Requesting  Trial  by  Jury. 

7.  Notice  of  Motion  Requesting  Trial  by  Jury. 

8.  Affidavit   in    Support   of   Motion    Requesting 
Trial  by  Jury. 

9.  Minute  Order  of  October   10,   1949,   denying 
Motion  Requesting  Trial  by  Jury. 

10.  Findings  of  Fact  and  Conclusions  of  Law. 

11.  Judgment. 

12.  Motion  for  New  Trial. 

13.  Minute   Order   of   April   20,    1951,   Denying 
Motion  for  New  Trial. 

14.  Notice  of  Appeal. 

15.  Designation  of  Record  on  Appeal. 

16.  Appellant's    Statement    of    the    Points    on 
Which  She  Intends  to  Rely  on  Appeal. 

Also  certificate  to  record. 

Dated:     June  18,  1951. 

JOHNSON,  HARMON  & 
HENDERSON, 

By  /s/  ROBERT  H.  JOHNSON, 

Attorneys  for  Appellant. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  June  19,  1951. 
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[Title  of  Court  of  Appeals  and  Cause.] 

APPELLEE'S  DESIGNATION  OF 
ADDITIONAL  RECORD  ON  APPEAL 

Appellee  hereby  designates  the  additional  record 
as  material  to  the  consideration  of  the  appeal  in  the 
above-entitled  action  as  follows: 

1.  Complaint. 

2.  Petition  for  Removal. 

3.  Affidavit  in  Support  of  Motion  to  Remand. 

4.  Answer. 

5.  Clerk's  Notice  of  September  26,  1949,  stating 
matter  to  be  set  for  trial  on  October  3,  1949. 

6.  Transcript  of  oral  proceedings  before  Judge 
Michael  J.  Roche  on  October  3,  1949. 

7.  Transcript  of  oral  proceedings  before  Judge 
Michael  J.  Roche  on  October  10,  1949. 

8.  Transcript  of  oral  proceedings  before  Pre- 
siding Judge  on  January  24,  1950,  together  with  the 
Clerk's  minutes. 

9.  Transcript  of  oral  proceedings  before  Judge 
Herbert  W.  Erskine  concerning  preliminary  matters 
and  up  to  the  testimony  of  the  first  witness  to  be 
called  on  January  24,  1950. 

10.  Clerk's  minutes  and  minute  orders  for  Jan- 
uary 24-27,  1950,  inclusive. 

11.  Order  of  Judge  Herbert  W.  Erskine  dated 
February  14,  1950. 

12.  Clerk's  minutes  and  minute  order  of  March 
6,  1950. 

13.  Clerk's  minutes  and  minute  order  of  Sep- 
tember 19,  1950. 
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14.  Opinion  of  Judge  Herbert  W.  Krskine  dated 
September  19,  1950. 

15.  Clerk's  notice  as  to  hearing  of  motion  for 
new  trial  dated  February  26,  1951. 

16.  Clerk's  notice  as  to  hearing  of  motion  for 
new  trial  dated  March  7,  1951. 

17.  Clerk's  minutes  and  minute  order  assigning 
hearing  of  motion  for  new  trial  to  Judge  Michael  J. 
Roche,  dated  on  or  about  March  19,  1951. 

18.  Clerk's  minutes  and  minute  order  of  March 
24,  1951. 

19.  Designation  of  additional  record  on  appeal 
filed  in  District  Court. 

20.  This  designation. 

Dated:     June  28,  1951. 

HADSELL,  MURMAN  & 
BISHOP, 

/s/  SYDNEY  P.  MURMAN, 

Attorneys  for  Appellee. 

Receipt  of  Copy  acknowledged. 
[Endorsed]  :     Filed  July  2,  1951. 
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APPELLANT'S  OPENING  BRIEF. 


STATEMENT  OF  PLEADINGS  AND  FACTS  DISCLOSING 
BASIS  OF  JURISDICTION  OF  THE  UNITED  STATES 
COURT  OF  APPEALS. 

The  action  was  originally  filed  by  appellant  August 
4,  1949,  in  the  Superior  Court  of  the  State  of  Cali- 
fornia, in  and  for  the  City  and  County  of  San  Fran- 
cisco. (Tr.  4.)  On  August  18,  1949,  appellee  filed  its 
petition  for  removal  to  the  ITnited  States  District 
Court  for  the  Northern  District  of  California,  South- 
ern Division.  (Tr.  14.)  Appellant  filed  her  notice  of 
motion  to  remand  the  cause  to  the  state  court  August 
30,  1949  (Tr.  17),  and  affida^dt  in  opposition  to  this 
motion  was  filed  by  appellee  September  7,  1949  (Tr. 
22),  whereupon  the  motion  to  remaud  was  dropped 
without  hearing.    The  basis  for  removal  by  appellee 


was  diversity  of  residence  of  the  parties,  appellee 
being  incorporated  under  the  laws  of  the  State  of  New 
York  and  appellant  being  a  resident  of  the  State  of 
California.  (Tr.  4.) 

The  action  is  a  simple  tort  action  wherein  appellant 
seeks  $101,000.00  damages  for  personal  injuries  caused 
by  the  sudden  breakage  of  a  glass  dish  alleged  to  be 
negligently  manufactured  by  appellee.  (Tr.  7-11.) 

The  basis  of  the  jurisdiction  in  the  United  States 
District  Court  is  found  in  28  U.S.C.A.  Section 
1332(a)(1);  the  basis  of  jurisdiction  in  the  United 
States  Court  of  Appeals  is  found  in  28  U.S.C.A.  Sec- 
tions 1291  and  1294(1). 


STATEMENT  OF  THE  CASE. 

Appellant  brought  action  against  appellee  in  the 
state  court  on  August  4,  1949,  and  served  appellee 
with  summons  and  complaint  the  same  day.  No 
answer  was  filed  within  the  ten  days  allowed  by  state 
law,  but  plaintiff  by  stipulation  extended  defendant's 
time  to  plead.  (Tr.  20.)  Four  days  after  time  to 
answer  would  have  expired  but  for  the  stipulation, 
defendant  on  August  18  petitioned  for  removal  to  the 
United  States  District  Court.  (Tr.  18.)  Plaintiff 
countered  with  a  motion  in  the  federal  court  to  re- 
mand filed  August  30.  (Tr.  18.)  Opposition  to  this 
motion  was  filed  by  defendant  on  September  7  (Tr. 
22),  and  plaintiff's  motion  to  remand  was  dropped 
without  hearing. 
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'lio  answer  was  sorvod  and  filod  in  tho  United 
States  District  CouH  An^nst  25,  1949  (Tr.  17),  and 
the  ten  days'  time  pcnnittcHl  by  tlu"  rcderal  rnles  for 
demandinc^  a  jnry  expired  September  4,  1949.  This 
was  before  defendant  filc^l  its  opposition  to  plaintiff's 
motion  to  remand  to  tlic  state  conrts.  On  September 
26,  1949,  the  Clerk  in  the  l^istriet  Court  ^ave  notice 
tliat  the  matter  was  to  be  set  for  trial  on  October  3, 
1949.  (Tr.  23.)  On  September  28  ])laintiff  filed  her 
motion  requestini2^  trial  by  .iury,  noticing-  the  same  for 
October  3,  1949,  at  which  time  the  matter  was  to  be 
set  for  trial,  and  basins:  said  motion  upon  the  affidavit 
of  J.  Edward  Johnson.  (Tr.  24.)  No  counter-affidavit 
was  filed  by  appellee. 

The  motion  for  trial  by  jury  was  heard  orally  by 
Judge  Michael  J.  Roche  on  October  3,  1949  (Tr.  61- 
65),  and  was  continued  to  October  10,  1949,  at  which 
time  further  arc^ument  was  heard,  the  motion  was 
deuied,  and  the  matter  set  for  hearino,-  without  a  jury. 
(Tr.  65-69.) 

The  cause  was  heard  by  the  late  Judcre  Herbert  W. 
Erskine  January  24  to  27,  1950,  and  final  judgment  for 
defendant  entered  November  16,  1950.  (Tr.  55.)  Judge 
Erskine  thereafter  died  and  motion  for  new  trial  was 
denied  by  Judge  Michael  Roche  on  April  20.  1951. 
(Tr.  60.)  Notice  of  appeal  was  filed  May  4,  1951. 
(Tr.  60.) 

Plaintiff's  cause  of  action  was  for  serious  injuries 
to  her  right  forearm  and  wrist,  severing  certain 
arteries,  tendons  and  nerves  and  causing  permanent 
defoiTQity  and  injury   from   which   she  still   suffers. 


(Tr.  8-9.)  The  injury  was  caused  by  the  explosion  of 
a  new  pyrex  dish  which  appellant  alleges  was  negli- 
gently manufactured  by  defendant.  (Tr.  10-11.)  No 
equitable  issues  whatsoever  are  involved. 

This  appeal  is  directed  solely  to  the  point  that 
plaintiff  was  deprived  of  a  trial  before  a  jury,  to 
which  she  is  entitled  under  the  laws  of  the  United 
States.   Basically  her  position  is  two-fold: 

(1)  That  the  honorable  trial  court  abused  its  dis- 
cretion in  denying  her  a  jury  under  the  circumstances 
of  this  case,  and 

(2)  That  if  the  Federal  Rules  of  Civil  Procedure 
permit  the  trial  judge  to  deny  a  jury  to  plaintiff 
under  the  undisputed  facts  of  the  instant  case,  then 
such  rules  are  contrary  to  the  Seventh  Amendment  of 
the  United  States  Constitution. 


SPECIFICATION  OF  ERRORS. 

Appellant  hereby  specifies  the  following  errors  upon 
which  she  relies  in  the  appeal  herein : 

1.  The  trial  court  abused  its  discretion  and  erred 
in  denying  to  appellant  a  jury  trial  for  damages  for 
injuries  caused  by  alleged  negligence  of  defendant  in 
manufacturing  a  pyrex  glass  dish,  there  being  no 
equitable  issues  involved.  Appellant's  inadvertent 
delay  in  demanding  a  jury  was  of  short  duration  and 
without  any  intention  to  waive  her  constitutional  right 
to  a  jury  trial.  There  was  no  prejudice  to  the  court 
or  to  the  adverse  party  by  the  short  delay.   The  court 


therefore  abused  its  discretion  in  denying  appellant's 
pre-trial  motion  for  relief  pursuant  to  Rule  39(b), 
Federal  Rules  of  Civil  Procedure, 

2.  The  trial  court,  erred  in  applying  Rule  38,  Fed- 
eral Rules  of  Civil  Procedure  so  as  to  deny  to  appel- 
lant a  jury  trial.  Tf  Rule  38,  subdivisions  (b)  and  (d) 
permits  a  trial  jud^e  to  deny  a  party  a  jury  ti-ial 
under  the  facts  of  the  instant  case,  then  said  subdivi- 
sions are  repugnant  to  the  Seventh  Amendment  to 
the  Constitution  of  the  United  States,  and  to  the 
limitations  in  the  Act  of  Congress  whereby  the  rules 
were  authorized.  (28  U.S.C.A.  Sec.  2072.) 

3.  The  trial  court  erred  in  denying:  appellant's 
motion  for  new  trial  herein  upon  the  grounds  stated 
in  specifications  of  error  numbered  1  and  2  su])ra. 


ARGUMENT. 
A.     SUMMARY  OF  ARGUMENT. 

In  the  argument  we  will  discuss  in  subdivision  B 
the  questions  of  abuse  of  discretion  by  the  trial  court 
in  denying  to  appellant  a  jury  trial ;  and  in  subdivi- 
sion C  the  constitutional  question  regarding  the  valid- 
ity of  the  federal  rules  as  applied  to  the  facts  of  this 
case  so  as  to  deprive  appellant  of  the  right  to  a  jury 
to  hear  her  claim  for  damages  for  personal  injuries, 
the  action  being  clearly  legal  in  nature  and  no  equi- 
table issues  being  involved. 

We  will  contend  in  subdivision  B  that  the  court  in 
failing  to  give  relief  under  Rule  39(b)   abused  its 
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discretion.  Rule  39(b)  has  no  purpose  other  than  to 
insure  justice  for  litigants  who  unfortunately  fail  to 
comply  with  the  strict  requirements  of  Rule  38.  The 
instant  case  is  typical  of  those  for  which  Rule  39(b) 
was  framed  in  order  to  carry  out  the  policy  enunciated 
by  Rule  38(a). 

In  subdivision  C  we  will  discuss  the  question  of  con- 
stitutionality of  Rule  38  if  it  be  interpreted  to  author- 
ize the  deprivation  of  a  jury  to  plaintiff  in  an  action 
historically  at  law  with  no  true  waiver  (as  opposed  to 
the  so-called  'Svaiver"  defined  by  Rule  38(d))  on  the 
part  of  appellant  of  her  right  to  jury.  Plaintiff  sub- 
mits that  when  there  is  no  actual,  intentional  waiver 
by  words  or  conduct  and  no  prejudice  to  the  court  or 
adverse  party,  the  application  of  a  rule  fixing  an 
artificial  "waiver"  so  as  to  deprive  a  litigant  of  the 
right  to  a  jury  is  a  violation  both  of  the  spirit  and  the 
letter  of  the  Seventh  Amendment. 


B.     THE  HONORABLE  DISTRICT  COURT  ABUSED  ITS  DISCRE- 
TION IN  DENYING  APPELLANT  A  JURY  TRIAL. 

The  facts  pertinent  to  the  ruling  of  the  trial  court 
denying  plaintiff's  motion  for  a  trial  by  jury  are 
contained  in  the  affidavit  of  J.  Edward  Johnson  (Tr. 
24)  and  are  unchallenged.  Defendant  filed  no  answer- 
ing affidavit.  Briefly  these  facts  are: 

Plaintiff  brought  a  common  law  action  for  damages 
in  the  proper  state  court,  it  being  her  desire  and  ex- 
pectation from  the  first  time  she  discussed  the  matter 
with  counsel  that  the  case  should  be  tried  before  a 


juT-y  as  provided  by  constitutional  law.  Affiant,  at 
that  time  the  attorney  having  actual  manapjemcnt  of 
the  cause,  inadvertently  ne^le^.ted  to  ask  for  a  jury 
within  the  tinio  allowed  by  the  Federal  Rules  of  Civil 
Procedure,  he  then  being-  of  the  view  tliat  the  federal 
court  would  have  no  alternative  l)ut  to  remand  to  the 
state  court,  and  he  thereby  inadvertently  had  in  mind 
the  rule  of  the  state  court  permittiui^:  a  pai-ty  to  re- 
quest a  jury  trial  w^hen  filing  the  memoi'andurn  to  set 
for  trial  or  when  the  cause  is  set  for  trial. 

Corroborating-  and  supplementins:  the  affidavit,  the 
record  shows  that  the  complaint  was  filed  in  the  state 
court  August  4,  1949  (Tr.  3-4),  was  admitted  to  be  an 
action  of  ci\al  nature  at  law  (Par.  II,  defendant's 
petition  for  removal,  Tr.  4),  and  was  removed  by 
defendant  to  the  federal  court  August  18,  1949  (Tr. 
14)  by  which  date  time  to  answ^er  would  have  expired 
had  not  plaintiff  extended  time  by  stipulation  (Tr. 
20)  ;  that  defendant's  answ^er  was  filed  August  25, 
1949,  the  last  day  of  the  extension  granted  defendant 
by  plaintiff  (Tr.  17)  ;  that  plaintiff  thereafter  moved 
to  remand  the  cause  to  the  state  court  (Tr.  18)  ;  that 
defendant  filed  opposition  to  plaintiff's  motion  to 
remand  on  September  7,  1949,  after  plaintiff's  time  to 
demand  jury  under  the  federal  rules  had  already 
expired  (Tr.  22)  ;  and  that  nothing  transpired  in  the 
action  for  31/2  Aveeks  thereafter  until  plaintiff  filed 
her  motion  requesting  jury  ti-ial  September  28.  1949 
(Tr.  23-24)  except  that  the  clerk  of  the  district  court 
gave  notice  two  days  earlier  that  the  cause  would  come 
on  for  setting  October  3,  1949.  (Tr.  23.) 
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Plaintiff  submits  that  of  importance  on  the  ques- 
tion of  abuse  of  discretion  is  the  fact  that  this  is  a 
removal  case,  the  complaint  having  been  filed  by  appel- 
lant in  the  proper  state  court,  and  the  cause  being 
removed  hy  the  defendant  to  the  federal  court.  Re- 
mand proceedings  were  still  pending  when  the  time 
to  demand  jury  under  Rule  38  F.R.C.P.  expired. 
Nothing  further  was  done  by  either  party  until  appel- 
lant moved  for  a  jury  prior  to  setting  for  trial.  There 
was  therefore  no  prejudice  to  appellee  due  to  the  delay 
in  making  demand. 

The  fact  that  defendant  removed  the  cause  to  the 
federal  court  is  important  for  the  reason  that  with 
such  proceedings  pending  the  chances  are  increased 
that  plaintiff  will  fall  into  the  trap  of  an  artificial 
waiver.  This  was  forcefully  brought  to  the  attention 
of  all  who  attended  the  panel  discussion  on  federal 
practice  at  the  recent  annual  meeting  of  the  State  Bar 
of  California.  At  the  outset  the  audience  was  warned 
against  the  serious  threat  of  loss  of  jury  through  in- 
advertence, the  panel  member  discussing  the  subject 
stating  that  some  reputable  attorneys  had  even  insti- 
tuted the  practice  of  demanding  a  jury  in  their  com- 
plaints in  actions  filed  in  the  state  court  if  it  were 
even  theoretically  possible  that  the  actions  might 
later  be  removed  to  the  federal  court.  Such  elaborate 
precautions  to  guarantee  preservation  of  a  funda- 
mental right  are  in  themselves  a  commentary  on  the 
imreasonableness  of  the  rules  making  them  necessary. 

In  the  state  court  plaintiffs  commonly  demand  the 
jury  in  the  memorandum  to  set  the  cause  for  trial, 
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and  may  do  so  as  of  liglit,  as  lato  as  the  time  the  cause 
is  set  on  the  trial  calendar.  ( Calif omia  Code  of  Civil 
Procedure,  Sec.  6.31.)  T'ntil  the  adoption  of  the  Fed- 
eral Rules  the  federal  courts  followed  a  similar  rule, 
the  jury  beiuu  waived  only  by  wi'itten  stipulation, 
oral  stipulation  in  ()|)en  court,  actual  attendance  on 
the  trial  without  objection  to  lack  of  jury,  oi-  similar 
conduct  clearly  showing  intent  to  waive  the  rijilit  to 
jury.  (See  28  U.S.C.A.,  former  Sec.  773;  KelUf  r. 
Milan,  21  F.  842,  854,  affirmed  127  U.S.  1.39,  32  L.  ed. 
77.)  All  former  laws  in  conflict  with  the  new  rules 
were  declared  of  no  further  force  and  effect  (28 
U.S.C.A.  Sec.  2072,  former  Sec.  723  b.)  The  rule  was 
accordingly  chana^ed  drastically  by  adoption  of  the 
Federal  Rules  of  Q'\y\\  Procedure,  as  Rule  38  pur- 
ported to  decree  an  artificial  ''waiver",  ''by  rule",  if 
no  jury  were  demanded  within  ten  days  after  filing: 
of  the  last  pleading-  directed  to  an  issue.  This  nile  as 
applied  here  reversed  the  burden  of  showing:  waiver 
(the  former  rule  presuming-  )}(>  waiver  unless  contraiy 
intent  appeared)  in  providing:  for  an  irrfhuttable 
presumption  of  waiver  unless  demand  be  made  within 
the  short  period  stated.  Moreover,  with  the  pendency 
of  removal  proceedings  together  with  the  drastic 
shortening  of  time  in  the  federal  court  as  comi)ared 
to  the  state  rule,  it  increased  the  possibility  of  "waiv- 
ing", "by  rule",  the  right  to  a  jury  trial  without  any 
actual  intention  of  doing  so. 

Thus,  when  defendant  here  filed  an  opposition  to 
plaintiff's  motion  to  remand,  the  time  for  demanding 
a  jury  had  already  expired.    In  other  words,  by  the 
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time  it  became  clear  that  the  cause  would  remain  in 
the  federal  court,  the  time  for  demand  had  g^one,  al- 
though plaintiff  would  still  have  had  ample  time  to 
demand  a  jury  in  the  state  court  had  remand  been 
ordered. 

Apparently  it  was  evident  even  to  the  framers  of 
the  federal  rules  that  their  Rule  38  (completely  aside 
from  the  constitutional  question  which  they  evi- 
dently considered  solved  by  their  novel  definition  of 
"waiver")  was  very  strong  medicine  and  that  some 
provision  would  be  necessary  in  the  interest  of  jus- 
tice to  provide  relief  in  the  cases  where  an  artificial 
waiver  would  by  definition  of  Rule  38(d)  arise,  when 
in  fact  no  actual  waiver  really  was  intended.  Rule 
39(b)  w^as  obviously  framed  for  the  sole  purpose  of 
providing  relief  in  such  cases.  It  was  naturally  directed 
to  the  discretion  of  the  court  since  the  line  between 
an  inadvertent  delay  barely  long  enough  to  technically 
violate  Rule  38  and  unaccompanied  by  any  actual  in- 
tention to  waive  a  jury  trial  on  the  one  hand,  and 
conduct  indicating  a  clearly  intentional  and  conscious 
waiver  on  the  other  hand  (which  would  deprive  liti- 
gant of  a  jury  even  under  the  old  federal  decisions), 
is  obscure,  difficult  to  define,  and  necessarily  depend- 
ent upon  the  many  factors  peculiar  to  each  individual 
situation. 

Here,  though,  the  evidence  is  unchallenged  and  im- 
contradicted  that  plaintiff  was  diverted  by  other  pro- 
ceedings when  her  time  expired,  that  the  question  of 
jury  was  not  called  to  her  attention  after  removal  until 
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plaintiff  herself  moved  for  it,  that  no  action  was  taken 
by  the  adverse  party  or  by  the  coni't  in  reliance  upon 
plaintiff's  failnre  to  make  timely  demand  and  thai 
she  did  not  consciously  or  intentionally  waive  h^r 
right  to  a  jwy  trial. 

What,  then,  was  there  for  the  discretion  dI'  the 
court  to  here  consider?  Merely  the  bare  technical  fail- 
ure to  make  demand  in  the  short  time  allowed.  With 
nothing  further  to  consider,  and  no  prejudice  to  the 
court  or  the  adverse  party,  we  submit  that  the  si)ii'it 
of  Rules  38a  and  39(b)  was  ignored  and  plaintiff's 
right  to  a  jury  was  arbitrarily  taken  from  her,  even 
assuming  the  validity  of  the  rule  under  the  consti- 
tution. 


C.  APPLICATION  OF  RULE  38(d)  OF  THE  F.R.C.P.  TO  DENY  A 
JURY  TRIAL  TO  A  PARTY  IN  A  COMMON  LAW  CIVIL  AC- 
TION BECAUSE  OF  INADVERTENCE  AND  OVERSIGHT  BUT 
WITHOUT  CONSCIOUS,  INTENTIONAL  WAIVER  OR  PREJU- 
DICE TO  THE  COURT  OR  ADVERSE  PARTY  VIOLATES  THE 
SEVENTH  AMENDMENT  TO  THE  UNITED  STATES  CONSTI- 
TUTION. 

(1)  Insofar  as  Rule  38(d)  purports  to  define  a  "waiver"  of  trial 
by  jury  lacking  intentional  and  voluntary  relinquishment  of 
the  right,  it  is  contrary  to  the  Seventh  Amendment. 

The  Seventh  Amendment  provides: 

''In  Suits  at  conunon  law,  where  the  value  in 
controversy  shall  exceed  twenty  dollars,  the  right 
of  trial  by  jury  shall  be  })reserved,  and  no  fact 
tried  by  a  jury,  shall  be  otherwise  re-examined 
in  any  Court  of  the  United  States,  than  according: 
to  the  rules  of  the  common  law." 
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In  order  to  fully  appreciate  the  changes  whereby 
under  the  case  at  bar  it  has  become  possible  for  a 
party  to  be  deprived  of  this  constitutional  right 
through  mere  inadvertence,  a  brief  examination  of  the 
historical  backgroimd  of  the  law  is  necessary. 

Prior  to  the  adoption  of  the  Federal  Rules  of  Civil 
Procedure,  it  was  long  accepted  that  a  litigant  in  a 
historically  common  law  action  was  entitled  to  a  jury 
as  of  right  unless  he  ^Svaived"  it  either  by  written 
stipulation  (28  U.S.C.A.,  former  Sec.  723(b))  or  by 
conduct  unequivocally  indicating  an  actual  intent  to 
waive  the  jury.  {Kelly  v.  MiloM,  21  Fed.  842,  855; 
Smith  V.  Weeks,  53  Fed.  758,  762.)  Conduct  so  con- 
stituting a  waiver  consisted  of  such  actions  as  pres- 
ence at  the  trial  without  demand  for  jury  (Kearney 
V.  Case,  79  U.S.  275,  20  L.  ed.  395;  Bnignau  v.  U.  S., 
274  U.S.  195,  71  L.  ed.  996)  ;  entering  into  a  contract 
which  provided  that  in  the  event  of  litigation  a  jury 
trial  was  waived  (idem)  ;  and  in  a  case  where  ^'the 
parties  agreed  to  waive  a  trial  by  jury."  (Kelsey  v. 
Forsyth,  21  How.  85,  16  L.  ed.  32.) 

Implicit  in  all  '' waivers"  of  the  jury,  however,  was 
conduct  giving  evidence  of  voluntary  relinquishment 
thereof.  The  Supreme  Court  would  indulge  no  pre- 
sumption that  the  fundamental  right  was  waived.  The 
right  could  be  lost  by  inaction  only  when  so  prolonged 
that  voluntary  intent  to  waive  was  the  only  inference 
to  be  gathered  therefrom.  Thus  the  court  in  Kearney 
V.  Case,  supra,  cautioned: 

' '  Is  this  coui-t  at  liberty  to  infer  from  the  entry  a 
waiver  of  the  right  to  a  jury  trial?  When  we  con- 
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sider  the  cases  alrendy  eited,  in  whieb  siieh  a 
waiver  has  been  implied,  and  that  the  ri^rbt  to 
have  a  jury  when  a  party  demands  it,  is  so  uni- 
versally known  and  respeeted,  we  think  that  it  is 
almost  a  necessary  inference,  where  a  party  is 
present  by  counsel  and  ,i;oes  to  trial  before  the 
court  without  objection  or  exception,  he  has  vol- 
untarilif  ivaived  his  right  to  a  jury,  and  must  be 
held  in  this  court  to  the  leoal  consequences  of 
such  a  waiver.  Phillips  v.  Preston,  5  How.  290. 
But  we  are  not  prepared  to  go  further. 

''If  the  state  of  the  pleadings  presents  issues  of 
fact  to  be  tried,  and  there  is  nothing:  to  show  that 
the  pai'ty  complainino-  of  the  error  was  present 
by  himself  or  counsel  at  the  trial,  and  no  jurj^ 
was  called,  we  think  it  is  error  for  the  court  to  try 
those  issues  without  a  jury,  because  there  can  he 
no  presumption  that  the  party  has  waived  his 
legal  and  constitutional  right  to  have  a  jury." 
(Emphasis  supplied.) 

Far  from  presuming  a  waiver,  the  Supreme  Court 
specifically  declared  in  Baylis  v.  Tr^ivelers'  Ins.  Co., 
113  U.S.  316,  320,  28  L.  ed.  989,  990,  that  ''This  con- 
stitutional rio-ht  this  court  has  always  guarded  with 
jealousy." 

In  other  decisions  the  court  likewise  reiterated  its 
view.  Thus  the  court  in  Hodges  v.  EaMon,  106  U.S. 
408,  412,  27  L.  ed.  169,  171,  said : 

"It  was  the  provhice  of  the  jury  to  pass  upon  the 
issues  of  fact,  and  it  was  the  right  of  the  defend- 
ants, secured  by  the  Constitution  of  the  United 
States,  to  have  them  do  so.  That  right  could  have 
been  waived,  hut  it  could  not  he  taken  from  them 
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hy  the  court.  *  *  *  It  has  been  often  said  by  this 
court  that  the  trial  by  ,iury  is  a  fundamental  guar- 
anty of  the  ri.ghts  and  liberties  of  the  people. 
Consequently,  every  presti/m,ption  should  he  in- 
dulged against  its  tvaiver."  (Emphasis  supplied.) 

The  Supreme  Court  has  also  noted  that  the  right 
to  jury  is  a  fundamental  m(hstantial  rights  not  one  of 
pi^ocedure,  and  not  to  be  ''directly  or  indirectly" 
taken  by  the  court  from  the  jury.  Walker  v.  Netv 
Mexico  and  S.  P.  R.  Co.,  165  U.S.  593,  596,  41  L.  ed. 
837,  841 : 

''The  7th  Amendment,  indeed,  does  not  attempt 
to  regulate  matters  of  pleadings  or  practice,  or 
to  determine  in  what  way  issues  shall  be  framed 
by  which  questions  of  fact  are  to  be  submitted  to 
a  jury.  Its  aim  is  not  to  preserve  mere  matters 
of  form  and  procedure,  hut  suhstance  of  right. 
This  requires  that  questions  of  fact  in  common 
law  actions  shall  be  settled  hy  a  jury,  and  that  the 
court  shall  not  assume  directly  or  indirectly  to 
take  from  the  jury  or  to  itself  such  prerogative.'* 
(Emphasis  supplied.) 

Gasoline  Products  Company,  Inc.  v.  Champlin  Re- 
fining Co.,  283  U.S.  494,  498,  75  L.  Ed.  1188,  1190: 
"But  we  are  not  now  concerned  with  the  form 
of  the  ancient  rule. 

"It  is  the  constitution  which  we  are  to  interpret; 
and  the  constitution  is  concerned,  not  with  form, 
hut  with  suhstance.  All  of  vital  significance  in 
trial  by  jury  is  that  issues  of  fact  be  submitted 
for  determination  with  such  instructions  and 
guidance  by  the  court  as  will  afford  opportunity 
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for  that  consideration  hy  tlic  juiy  which  was 
secured  by  the  I'ulos  i^^oveminj?  trials  at  cominon 
law.  *  *  *  Heyoiid  this,  the  7th  amendment  does 
not  exact  tlio  retention  of  old  forms  of  procedure". 
(Emphasis  supplied.) 

The  right  to  a  jury  in  a  historically  common  law^ 
action  thus  ai)j)ears  to  be  inviolate,  unless  consciously, 
intentionally,  voluntarily  waived  by  the  party  and  in 
the  words  of  the  Supreme  Court  in  Hodges  r.  Eastov, 
supra,  is  ''secured  by  the  constitution  of  the  United 
States."  (See  also  in  addition  to  cases  above  cited, 
Aetna  Ins.  Co.  v.  Kennedy,  301  U.S.  389,  81  L.  Ed. 
1177,  1180,  Diniiek  v.  Sehiedt,  293  U.S.  474,  79  U.  Ed. 
603,  Baltimore  d  C.  Line  v.  Redman,  295  U.S.  654,  79 
L.  ed.  1636.) 

What,  then  could  be  more  firmly  established  than  the 
existence  and  character  of  the  fundamental  right  to 
jury?  But  note  what  follow^ed: 

The  Supreme  Court  w^as  authorized  by  CoujE^ress  to 
prescribe  rules  for  practice  and  procedure  in  the  dis- 
trict courts  of  the  United  States,  provided:  ''Such 
rules  shall  not  abridge,  enlarge  or  modifg  an//  sub- 
stantive right  and  shall  preserve  the  right  of  trial  by 
jury  as  at  common  law  and  as  declared  by  the  Sev- 
enth Amendment  to  the  Constitution."  (28  U.S.C.A, 
Sec.  2072.) 

The  Supreme  Court  accordingly  prescribed  the 
Federal  Rules  of  Civil  Procedure,  Rule  38(a)  thereof 
reading:  "The  right  of  trial  l)y  jury  as  declared 
by.  the  Seventh  Amendment  to  the  Constitution  and 
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as  given  by  a  statute  of  the  United  States  shall  be 
preserved  to  the  parties  inviolate.'' 

Notwithstanding  the  above  rule,  the  old  statute 
providing  for  waiver  by  written  stipulation  (28 
U.S.C.A.  former  Sec.  723(b)),  being  diametrically 
opposed  to  the  new  rule,  was  considered  repealed 
pursuant  to  28  U.S.C.A.  Section  2072,  par.  4.  (See 
Notes  of  Advisory  Committee  on  Rules  following  Rule 
38  in  28  U.S.C.A.  Rules  17  to  51,  page  353,  and  com- 
pare former  Section  723(b)  to  present  Rule  38(b) 
and  (d).) 

Having   given   lip   service   to   constitutional   guar- 
antee by  Rule  38,  subsection  (a),  the  procedural  rule 
makers  went  on  in  subsections  (b)  and  (d)  to  emas- 
culate this  right  of  substance  by  providing  as  follows : 
"(b)     Demand.     Any  party  may  demand  a  trial 
by  jury  of  any  issue  triable  of  right  l)y  a  jury 
by    serving   upon    the    other    parties    a    demand 
therefor  in  writing  at  any  time  after  the  com- 
mencement of  the  action  and  not  later  than  10 
days  after  the  service  of  the  last  pleading  di- 
rected to  such  issue.    Such  demand  may  be  in- 
dorsed upon  a  pleading  of  the  party." 

'^(d)  Waiver.  The  failure  of  a  party  to  serve 
a  demand  as  required  by  this  rule  and  to  file  it 
as  required  by  Rule  5(d)  constitutes  a  tvaiver 
hy  him  of  a  trial  by  jury.  A  demand  for  trial 
by  jury  made  as  herein  provided  may  not  be 
withdrawn  without  the  consent  of  the  parties." 
(Emphasis  supplied.) 

In  these  innocent  appearing  so-called  ''procedural'^ 
provisions,  and  particularly  in  the  words  emphasized, 
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not  only  was  tlu;  Imrden  shiftf^d,  as  thouf^li  a  pre- 
sumption existed  in  favor  of  waiver,  but  the  sub- 
stantive right  to  a  jury  trial  was  abridged  and  modi- 
fied. It  then  followed  that  eei^tain  district  courts 
hereinafter  noted  interpreted  these  provisions  as  in- 
structing them  ''directly  or  indirectly  to  take  from 
the  jury"  to  themselves  the  determination  of  ques- 
ions  of  fact  (contrary  to  Walker  v.  New  Mexico  d- 
S.  P.  R.  Co.,  supra)  whenever  a  technical  violation 
of  the  rule  occurred,  regardless  of  whether  there  was 
an  actual  intent  to  waive  this  right  of  substance. 

With  the  rule  so  worded  and  so  applied,  does  the 
rule  "abridge"  or  ''modify"  a  substantive  right? 

Here,  plaintiff  submits,  is  how  this  rule  has 
abridged  and  modified,  the  substantive  right  to  a  trial 
by  jury:  The  rule  does  not  leave  the  question  of 
whether  there  was  an  actual  waiver  to  the  trial 
judge.  Instead,  whenever  there  is  a  failure  to  comply 
with  the  technical  provisions  of  the  rule,  the  rule 
defines  this  to  be  a  waiver,  regardless  of  intention, 
then  gives  to  the  trial  judge  discretion  to  grant  or 
not  grant  a  jury  trial. 

(2)  Federal  decisions  considering  the  "waiver"  provision  of  Rule 
38  in  removal  cases. 

Rather  than  comparing  subparagraph  (a)  with  (b) 
and  (c)  and  noting  the  inconsistency  and  the  consti- 
tutional infringement,  the  district  courts  nevertheless 
usually  granted  relief  from  a  failure  to  comply  with 
the  strict  ])rovisions  of  Rule  38(b)  and  (c)  under 
Rule  39(1))  which  provides  as  follows: 
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*'(b)  By  the  Court.  Issues  not  demanded  for 
trial  by  jury  as  pro^nded  in  Rule  38  shall  be 
tried  by  the  court;  but,  notwithstanding  the  fail- 
ure of  a  party  to  demand  a  juiy  in  an  action  in 
which  such  a  demand  might  have  been  made  of 
right,  the  court  in  its  discretion  upon  motion 
may  order  a  trial  by  a  jury  of  any  or  all  issues." 

This  has  been  especially  true  in  removal  cases 
where  time  elapsed  before  complete  orientation  to 
the  changed  procedures  was  accomplished.  We  have 
found  only  one  Circuit  Court  of  Appeals  opinion 
concerning  a  remoA-al  case  (SofareUi  Bros.  v.  Elgin, 
CCA.  4th,  129  F.  (2d)  785,  jury  granted  despite 
''waiver"),  and  no  Supreme  Court  cases  considering 
the  matter.  The  district  courts  did  not  consider  the 
constitutionality  of  the  provisions  involved,  each 
assiuning  the  ''waiver"  to  be  valid  and  contenting 
itself  with  citing  Rule  38(b) ;  nor  did  the  above 
Circuit  Court  of  Appeals,  in  view  of  its  disposition 
of  the  cause,  have  occasion  to  do  so.  Thus  the  matter 
of  constitutionality  of  these  provisions  as  applied  in 
this  case  is  here  one  of  first  impression  in  the  federal 
courts. 

An  examination  of  the  ten  discovered  removal 
cases  in  which  the  above  rules  were  considered  is 
revealing.  In  six  of  them  relief  from  the  "waiver" 
was  granted  under  Rule  39(b).  (SofareUi  Bros.  v. 
Elgin,  supra;  Container  Co.  v.  Carpenter  Container 
Corp.,  9  F.R.D.  261;  Paper  Stylists,  Inc.  v.  Fitch- 
burg  Paper  Co.,  9  F.R.D.  4;  Ferris  v.  Farnstvorth 
Television  &  Radio  Corp.,  8  F.R.D.  489;   Wardrep 
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V.  New  York  Life  Ins.  Co.,  I  F.R.D.  175;  Gruskin  v. 
New  York  Life  Tns  Co.,  1  F.R.D.  22.)  Theso  r-asea 
found  i\  "\vai\('i*''  solely  on  the  authority  of  Rule 
38(d),  but  even  so  thore  arc  indications  in  some  that 
an  intent  to  waive  is  necessary  even  for  a  Rule  38(d) 
*' waiver".  (See  particularly  Container  Co.  v.  Car- 
penter Container  Corp.  and  Ferris  r.  Farnsworth 
Television  cf-  Radio  Corp.,  supra.)  Such  intent  is,  of 
course,  an  essential  in.2,Tedient  to  waivei-,  as  will  be 
developed  infra. 

Examination  of  the  four  removal  cases  found  in 
which  relief  was  not  G:ranted  is  equally  reveal  in, cr,  all 
involving  factual  situations  from  which  an  actual 
waiver  (i.e.,  conscious,  voluntary  relinquishment  of  a 
known  right)  might  be  inferred.  Four  to  nine  months 
elapsed  after  the  time  under  Rule  38(b)  had  expired 
before  relief  was  sought  by  tlie  litigant  in  any  of 
these  cases.  {Fock  Estates,  Inc.  r.  McDonald,  1 
F.R.D.  506,  four  months;  Armond  v.  Chicaqo  B.  & 
Q.  R.  Co.,  7  F.R.D.  678,  no  demand  ever  filed;  Plack 
V.  Baiimer,  1  F.R.D.  136,  nine  months;  Miiukacsj/  r. 
Warner  Bros.  Pictures,  Inc.,  2  F.R.D.  380,  four 
months.) 

Further,  in  Fock  Estates,  Inc.  v.  McDonald  and 
Arnold  v.  Chicago  B.  d-  Q.  B.  Co.,  supra,  no  attempt 
whatsoever  was  made  to  explain  the  reason  for  delay, 
leaving  it  to  conjecture  whether  it  was  inadvertent 
or  by  design,  and  Plack  v.  Baumer,  supra,  presented 
'Complicated  contentions"  which  the  court  in  its  dis- 
cretion thought  better  tried  ))y  a  court  than  a  jury. 
The  inadvertent  failure  to  demand  a  jury  was  fully 
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explained  in  the  case  at  bar,  the  trial  proved  to  be 
of  a  typical  personal  injury  action,  with  no  complica- 
tions other  than  those  encountered  and  solved  by 
juries  daily,  and  the  demand  was  made  only  3% 
weeks  late. 

In  short,  the  instant  case  is  the  only  removal 
case  we  have  found  where  a  jury  was  denied  where 
it  affirmatively  appeared  on  the  record  that  no  intent 
to  waive  ever  existed,  and  no  failure  for  a  period  of 
four  or  more  months  to  demand  jury  occurred  (such 
as  would  support  an  inference  that  a  waiver  was 
actually  intended). 

(3)  The  purported  "waiver"  defined  by  Rule  38  (d)  is  a  mis- 
nomer as  it  lacks  the  recognized  factors  essential  to  constitute 
a  waiver. 

Let  us  compare  the  "waiver"  defined  by  Rule 
38(d)  with  a  true  waiver  of  the  constitutional  right 
to  jury  as  found  in  decisions  of  the  Supreme  Court 
and  this  circuit. 

As  pointed  out  in  Hodges  v.  Easton,  supra,  "that 
right  could  have  been  waived,  but  could  not  be  taken 
from  them  by  the  court",  and  "every  reasonable  pre- 
sumption should  be  indulged  against  its  waiver".  We 
do  not  argue  that  the  right  could  not  be  waived  by 
appellant,  but  rather  that  it  was  not  here  waived 
despite  the  declaration  of  Rule  38(d)  that  failure  to 
demand  pursuant  to  Rule  38(b)  constituted  "waiver". 

This  Court  gave  a  concise  summary  of  the  essentials 
of  a  waiver  in  Pacific  States  Corporation  v.  Hall,  166 
F.  (2d)  668,  671,  in  the  following  words : 
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'*At  any  vrU%  waiver  consists  of  a  voluntary  and 
mtentumal  relinquishment  of  a  known  right; 
and  to  f)rove  a  case  of  implied  waiver  of  a  legal 
right,  as  appellees  here  attem])t  to  do,  there  must 
be  a  clear,  unequivocal  and  decisive  act  of  the 
creditor  showing  a  purpose  to  abandon  or  waive 
the  legal  right,  or  acts  amounting  to  an  estoppel 
on  his  part."  (Emphasis  supplied.) 

Accordingly,  whether  a  litigant  waives  his  consti- 
tutional right  is  a  matter  to  be  determined  from  all 
the  circumstances  of  the  case,  and  not  by  an  inelastic 
ten-day  rule  of  thumb. 

Johnson  v.  Zerhst,  304  U.S.  456,  464,  82  L.  Ed. 
1461,  1466: 

''It  has  been  pointed  out  that  'courts  indulge 
every  reasonable  ])resuniption  against  waiver'  of 
fundamental  rights  and  that  we  *do  not  presume 
acquiescence  in  the  loss  of  fundamental  rights.' 
A  waiver  is  ordinarily  an  intentional  relinquish- 
ment or  abandonment  of  a  known  right  or  privi- 
lege. The  determination  of  whether  there  has 
been  an  intelligent  waiver  of  the  right  to  Counsel 
must  depend,  in  each  case,  upon  the  particular 
facts  and  circumstances  surrounding  that  case, 
including  the  background,  experience,  aiid  con- 
duct of  the  accused." 

See,  also: 

Michener  v.  Johnston,  CCA.  9th,  144  F.  (2d) 
171. 

The  reluctance  of  the  Supreme  Court  to  find  a 
waiver  of  fundamental  rights  has  been  reaffirmed 
since  the  j^romulgation  of  the  rules: 
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Glasser  v.  United  States,  1942,  315  U.S.  60,  69, 
86  L.  Ed.  680,  699: 
*'The  guarantees  of  the  Bill  of  Rights  are  the 
protecting  bulwarks  against  the  reach  of  arbi- 
trary power.  *  *  *  To  preserve  the  protection 
of  the  Bill  of  Rights  for  hard-pressed  defend- 
ants, we  indulge  every  reasonable  presumption 
against  the  waiver  of  fundamental  rights.  Aetna 
Ins.  Co.  V.  Kennedy,  301  U.S.  389,  81  L.  ed.  1177, 
57  S.  Ct.  809;  Ohio  Bell  Telpli.  Co.  v.  Public  Utili- 
ties Commission,  301  U.S.  292,  81  L.  ed.  1093, 
57  S.  Ct.  724." 

(The  court  will  note  that  although  the  Glasser  case 
was  a  criminal  action  and  involved  the  constitutional 
right  to  counsel,  the  cases  cited  therein  are  civil  in 
nature,  the  Aetna  case  cited  involving  the  right  to 
jury  in  a  civil  action.) 

It  should  also  be  noted  that  the  Supreme  Court 
recognizes  that  the  substance  of  a  right  is  sometimes 
attempted  to  be  taken  away  by  indirect  means  and 
has  forbidden  any  such  tampering  with  the  right  to  a 
jury  in  the  guise  of  a  permissible  procedural  change. 

Sloctun  V.  New  York  L.  Ins.  Co.,  222  U.S.  364, 
57  L.  Ed.  879,  888: 

'*It  is  obvious  that  if  such  a  verdict  can  be  sup- 
ported here,  when  the  very  act  of  the  court  in 
doing  this  is  excepted  to  and  relied  on  as  error, 
the  trial  by  jury  will  be  preserved  in  name,  but 
will  be  destroyed  in  its  essential  value,  and  be- 
comes nothing  but  the  machinery  through  which 
the  court  exercises  the  functions  of  a  jury  with- 
out its  responsibility." 
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(4)  Appellant  did  not  waive  her  right  to  jury  by  appearance  at 
the  trial  after  denial  of  her  motion  for  jury. 

Appellee,  ill  the  trial  court,  contended  that  despite 
appellant's  motion  for  jury  under  Rule  39(b)  made 
prior  to  setting-,  she  nevertheless  waived  her  rip:ht 
to  jury  by  appearing  at  the  trial  without  further 
demand  therefor,  citing  Duifjnan  v.  U.  S.,  274  U.S. 
195,  71  L.  Ed.  996.  The  designation  by  appellee  of 
many  portions  of  the  record  irrelevant  to  this  appeal 
can  lead  only  to  a  belief  that  it  intends  to  renew  this 
argument  here  despite  its  lack  of  merit.  The  Duignan 
case  involved  an  equity  action  in  which  a  jury  was 
first  requested  at  the  time  of  trial  in  an  advisory 
capacity,  not  as  a  matter  of  right.  Other  cases,  cited 
infra,  answer  appellee's  contention. 

The  only  delay  in  demanding  jury  here  was  a  31/2 
week  delay  prior  to  the  setting  of  the  cause  for  trial, 
as  is  discussed  supra.  However,  appellant's  motion 
was  denied  and  the  cause  was  assigned  to  the  late 
Judge  Herbert  W.  Erskine  to  be  heard  without  jury. 
(Tr.  69-70.)  A])pellee  contended  in  the  lower  court 
on  plaintiff's  motion  for  new  trial  that  plaintiff 
should  have  renewed  her  motion  before  trial  in  order 
to  obtain,  in  effect,  a  reversal  by  the  judge  who  jire- 
sided  at  the  trial  of  the  order  previously  made  by 
the  judge  who  ruled  on  the  motion.  The  district  court 
is  one  court  and  it  is  not  the  province  of  one  judge 
of  the  court  to  review  the  rulings  of  another  judge. 
(Hardy  v.  yorth  Butte  Miniuq  Co,,  22  F.  (2d)  62.) 
The  only  procedure  for  re^'iew  by  a  couii"  of  its  own 
previous  rulings  is  on  motion  for  new  trial.    Motion 
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for  new  trial  was  made  herein  on  the  error  herein 
urged  and  was  denied. 

As  the  order  denying  jury  was  made  prior  to  final 
judgment,  no  appeal  therefrom  Avas  authorized  by 
28  U.S.C.A.  Section  1292.  As  stated  above,  the  proper 
and  orderly  remedy  was  motion  for  new  trial  or 
appeal  from  the  judgment,  review  being  thereby  ob- 
tained of  all  interlocutory  orders  and  appeals  from 
which  no  appeal  has  been  taken.  ''Shopping  around" 
among  the  judges  of  the  same  court  until  a  favorable 
decision  is  obtained  contrary  to  that  of  the  judge 
originally  ruling  on  the  matter  would  be  distinctly 
improper  and  would  impair  the  orderly  function  of 
the  courts.  {Hardy  v.  North  Butte  Mining  Co.,  22  F. 
(2d)  62,  and  cases  cited.)  When  appellant's  motion 
for  jury  was  denied,  she  had  no  alternative  but  to  go 
to  trial.  Her  record  on  the  motion  had  been  made 
and  her  rights  fully  preserved. 

(5)  The  District  Court  erred  in  denying  appellant's  motion  for 
jury  trial. 

It  becomes  clear,  from  the  examination  of  the  fore- 
going authorities,  that  Rule  38(d)  has  gone  too  far. 
The  Supreme  Court  had  repeatedly  ruled  that  a  liti- 
gant was  entitled  to  a  jury  unless  he  waived  his  right, 
so  Rule  38(d)  provided  a  ''waiver"  unique  in  the 
law,  a  "waiver"  under  rule  ])y  reason  of  inadvertence 
as  it  were.  Although  bearing  the  name  "waiver"  it 
is  hardly  the  procedure  mentioned  in  the  foregoing 
cases  as  justifying  the  deprivation  of  the  constitu- 
tional right.    Can  a  fundamental  right  "secured  by 
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the  Constitution  of  tlic  United  States",  ''always 
guarded  with  jealousy",  against  waiver  of  which 
''every  presumption  sliould  l)e  indulged",  and  which 
"could  have  heon  waived,  but  *  *  *  could  not  he 
taken  from  them  by  the  court",  be  overcome  by  rules 
of  procedure  definiui;-  waiver  to  be  something  less 
than  its  well  settled  meaning  under  Supreme  Court 
decisions  ? 

Appellant  here  never  at  any  time  waived  her  right 
to  jury  by  either  word  or  deed,  nor  was  appellee 
prejudiced  by  the  short  delay  in  demanding  it.  The 
court  erred  in  denying  appellant's  motion  for  jury, 
and  judgment  should  therefore  be  reversed  and  trial 
by  jury  ordered. 


D.     THE  DISTRICT  COURT  ERRED  IN  DENYING  APPELLANT  S 
MOTION  FOR  A  NEW  TRIAL. 

Appellant  on  November  17,  1950,  made  timely  mo- 
tion for  new  trial.  Judge  Erskine  having  ]iassed  away 
prior  to  argument,  however,  the  motion  was  heard 
and  denied  by  Judge  Roche. 

The  foregoing  argument  and  authorities  concerning 
abuse  of  discretion  and  the  constitutionality  of  Rule 
38(d)  as  applied  to  the  facts  of  this  action  are  equally 
applicable  here.  The  honorable  district  court  was 
given  full  opportunity  to  correct  its  error  but  did  not 
do  so.  In  refusing  to  grant  appellant  a  new  trial 
by  jury  the  district  court  repeated  its  pretrial  error 
and  disregarded  the  long  line  of  cases  cited  by  ap- 
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pellant  wherein  the  Supreme  Court  clearly  stated  that 
waiver  of  jury  cannot  be  presumed,  nor  can  it  be 
taken  from  a  liti,i>ant  by  the  court  unless  waived.  The 
court  failed  to  give  relief  despite  the  clear  and  un- 
contradicted record  that  no  waiver  of  jury  in  fact 
ever  here  took  place.  The  order  after  trial  refusing- 
appellant's  motion  for  new  trial  should  therefore  be 
reversed. 

Dated,  San  Francisco,  California, 
September  5, 1951. 

Respectfully  submitted, 

J.  Edwakd  Johnson, 
W.  C  Harmon, 
William  H.  Henderson, 
Robert  H.  Johnson, 

Attorneys  for  Appellant. 
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No.  12,975 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


LuLA  J.  Wilson, 

Appellant, 

vs. 

Corning  Glass  Works  (a  corporation), 

Appellee. 


APPELLEE'S  REPLY  BRIEF. 


STATEMENT  OF  THE  CASE. 
The  record  shows  that  a])i)ellant  sued  ap]iellre  as  a 
foreign  corporation  in  the  state  Court  of  San  Fran- 
cisco on  August  4,  1949.  Appellee  was  served  at  San 
Francisco  that  same  day  inasmuch  as  appellee  was 
doing  business  in  the  Stat(>  of  California.  Pursuant 
to  Title  28  U.S.C.,  Section  1446,  appellee's  ])etition 
and  bond  for  removal  was  thereafter  properly  filed 
on  August  18,  1949.  Copies  of  the  same  were  filed  iu 
the  state  Court  the  same  day.  On  August  19,  1949. 
appellant's  attorneys  were  served  with  an  appropriate 
notice  of  the  removal.  Thereafter  appellee  served  and 
filed  its  answer  in  the  District  Court  on  August  25. 
1949.  (R.  3-17.) 


Apparently  not  being  aware  of  the  applicable  re- 
moval procedure  giving  appellee  a  flat  twenty  days 
after  service  of  summons  issued  by  the  state  Court  to 
petition  the  District  Court  for  removal  regardless  of 
what  transpired  in  between,  apj^ellant  moved  to  re- 
mand this  case  to  the  state  Court  on  August  29,  1949, 
contending  that  the  removal  was  not  timely.  The 
grounds  for  this  contention  apparently  were  that  on 
August  15,  1949,  three  days  prior  to  the  filing  of  the 
petition  for  removal,  the  parties  hereto  had  stipulated 
to  a  ten  day  extension  of  appellee's  time  to  plead. 
Had  this  occurred  before  Section  1446  was  enacted, 
appellant's  motion  to  remand  to  the  state  Court  may 
have  had  merit.  Consequently,  as  soon  as  appellee 
filed  an  affidavit  in  opposition  to  the  motion  to  re- 
mand, calling  the  attention  of  appellant's  attorneys  to 
Section  1446,  appellant  abandoned  her  motion  to  re- 
mand the  following  day,  September  6,  1949.  (R.  17-22.) 
So  much  for  the  "removal"  which  appellant  mis- 
takenly urges  as  excusable  neglect  to  make  timely 
demand  for  jury  trial.  (A.O.B.,  6-11.) 

As  to  the  facts  regarding  the  waiver  of  a  jury 
trial,  the  record  shows  that  removal  proceedings  were 
completed  before  appellee  filed  its  answer  on  August 
25,  1949.  As  appellant  discovered  by  her  abortive 
attempt  to  remand  the  case,  removal  had  been  con- 
summated a  week  before.  This  should  have  focused 
appellant's  attention  on  the  current  Federal  practice 
applicable  to  her  case.  However,  appellant  made  no 
timely  demand  for  a  jury  trial  as  required  by  Rule 
38,   Rules  of   Civil   Procedure.    In   fact,   it   was   not 


until  September  27,  1949,  when  the  elerk  of  the  Couii. 
below  notified  eoiinsel  that  the  ease  would  le^-eivo  a 
trial  date  on  October  3,  1949,  that  ap[)ellant  apparently 
checked  the  rules  and  found  that  the  usual  memo- 
randum to  set,  required  of  appellant  in  tlu*  state 
Court  practice  in  demandins^  or  waivinc:  a  jury  there 
was  not  recjuired  under  Federal  practice  whore  the 
District  (>ourt  acted  on  its  own  motion  to  set  eases 
for  trial.  Following-  the  Clerk's  notice,  appellant's 
attorney  got  busy  and  found  that  appellant  hnd  not 
made  timely  demand  for  n  jury  trial  as  i-equired  by 
Rule  38.  Accordingly,  appellant  served  a  motion 
requesting  trial  by  jury  "due  to  the  inadvertence  and 
mistake  of  affiant  as  plaintiff's  counsel"  to  not  make 
timely  demand  for  a  jury  trial  in  accordance  with  the 
Rule.  (R.  23-26.) 

Appellee  opposed  appellant's  motion  liecause  "ig- 
norance of  the  law  is  no  excuse",  and,  in  addition, 
since  this  was  a  proper  case  for  the  Court  to  pass 
upon,  due,  if  nothing  else,  to  the  technical  testimony 
regarding  the  manufacture  and  processing  of  glass 
products,  the  trial  Court  was  urged,  in  the  exercise 
of  sound  discretion,  to  deny  the  motion.  (R.  fSl-69.) 
After  hearings,  and  on  October  10,  1949,  .Judge  Roche 
denied  appellant's  motion  (R.  26-27)  with  the  follow- 
ing comments  (R.  69) : 

''The  Court.     Is  the  matter  submitted? 

Mr.  Johnson.     Yes,  your  Honor. 

The  Court.  The  motion  will  have  to  be  denied 
on  the  record.    Now,  do  you  want  to  set  it  down 

for  trial? 
Mr.  Johnson.     Yes,  your  Honor. 


Mr.  Bishop.  Yes,  your  Honor.  We  were  dis- 
cussing the  matter  and  we  both  agreed  a  date 
around  the  middle  of  January  would  be  satis- 
factory to  both  sides. 

Mr.  Johnson.  Somewhere  along  the  middle  of 
the  month. 

The  Court.     The  24th  of  January." 

Subsequently,  when  the  Master  Calendar  Judge  as- 
signed the  case  for  trial,  when  the  case  was  actually 
called  for  trial  by  the  trial  judge,  during  the  four 
day  trial  thereof,  when  briefs  were  ordered  by  the 
trial  judge,  and  when  the  case  was  finally  submitted 
for  final  decision,  appellant  at  no  time  mentioned 
trial  by  jury.  (R.  27-33.)  Had  appellant  proved  her 
case,  then  she  would  have  recovered  judgment  and 
trial  by  jury  would  have  become  moot.  As  it  was,  the 
record  shows  that  after  appellant  had  her  day  in  Court 
and  had  failed  to  prove  her  case,  requiring  that 
judgment  be  entered  for  appellee,  appellant  then 
urged  error  in  the  refusal  of  the  District  Court  to  set 
aside  her  waiver  of  trial  by  jury  as  one  of  two  grounds 
on  her  motion  for  new  trial.  (R.  54-56.)  Due  to  the 
illness  and  untimely  death  of  Judge  Erskine,  the 
trial  judge,  the  hearing  on  the  motion  for  new  trial 
was  refeired  to  Judge  Roche  who  reheard  appellant 
fully  on  the  matter  of  trial  by  jury  and  denied  the 
motion  on  both  grounds.  (R.  58-60.)  Then  followed 
this  appeal.  (R.  60.) 


ARGUMENT. 

Appellee  contends  that  there  was  no  orroi-  in  the 
refusal  of  the  District  Court  to  set  aside  appellant's 
waiver  of  trial  by  jury  and,  further,  that  nppellant 
could  not  have  been  prejudiced  because  she  failed  to 
prove  her  case,  i^eciuirin^  that  a  motion  for  involun- 
tary dismissal  be  granted  withdrawino:  the  casr  from 
the  trier  of  the  facts. 

Ai)pellee  also  contends  that  the  record  shows  no 
compelling  reason  in  law"  or  in  fact  why  the  Court 
below  should  have  granted  appellant's  motion  to  set 
aside  her  waiver  of  trial  by  jury. 


I. 

APPELLANT'S  CASE  LACKED  MERIT. 

Appellant  had  her  day  in  Coui't,  in  fact  four  days 
were  required  for  the  trial.  She  failed  to  prove  her 
case.  (R.  52.)  Yet  she  says  she  was  prejudiced  by 
not  having  a  jury  trial  and  now  wants  a  new  trial 
because  the  trier  of  the  facts  who  found  against  li<>r 
was  a  District  Judge  and  not  a  jury. 

Proof  of  the  incident  of  the  breaking  of  the  dass 
dish  and  the  consequent  injuries,  both  of  which  ar»- 
substantially  undisputed,  consumed  nmch  less  of  the 
Court's  time  than  proof  by  the  parties  and  their  ex- 
perts, Messrs.  Rhodes,  Pask  and  McClellan,  o\'  the 
characteristics  and  manufacture  of  glass.  (R.  28-31.) 
In  ordering  judgment  to  be  entered  in  favor  of  a])pel- 
lee  after  hearing  this  mass  of  technical  testimony,  the 


trial  judge  filed  a  helpful  ''Memorandum  Opiuion" 
containing  a  "Statement  of  Facts"  which,  among 
other  things,  included  the  following  (R.  35-37) : 

"The  evidence  shows  that  subsequent  to  its  manu- 
facture the  bowl  was  placed  in  a  carton,  which  was 
packed  in  a  box  containing  several  separate  car- 
tons, and  that  this  box  was  shipped  by  train  to  a 
jobber  in  San  Francisco.  It  was  purchased  by  the 
jobber  F.O.B.  New  York.  Upon  reaching  its  des- 
tination the  box  Avas  unloaded  into  a  truck,  and 
then  taken  to  the  jobber's  warehouse  where  it  was 
unloaded.  Thereafter,  it  was  reloaded  on  a  truck, 
delivered  to  the  Emporium-Capwell  Company 
store  in  Oakland,  Californa,  unloaded  and  put  in 
a  storeroom.  Subsequently  the  box  was  opened 
and  the  contents  placed  upon  the  store  shelves 
for  sale.  There  is  no  evidence  that  during  these 
many  handlings  the  bowl  or  dish  did  not  sustain 
some  shock  or  bump  which  might  have  caused  a 
defect,  with  the  exception  of  the  testimony  of  a 
jobber,  who  often  sold  this  ware  to  the  store,  that 
if  a  carton  box  had  been  damaged  in  transit  it 
would  be  inspected  by  him  and  any  damaged  con- 
tents removed;  the  testimony  of  the  person  in 
charge  of  the  department  which  handled  the  ware 
to  the  same  effect ;  and  the  testimony  of  the  plain- 
tiff and  her  husband  that  they  made  a  visual  in- 
spection when  they  brought  the  bowl  into  their 
home  and  found  no  visible  defects.  Neither  the 
jobber  nor  the  representative  of  Emporium-Cap- 
well could  say  anything  about  this  particular  piece 
of  Pyrex  ware.  Their  testimony  merely  went  to 
their  method  of  handling  the  ware  from  manufac- 
turer to  consumer.  The  jobber  could  not  say  that 
he  was  the  particular  jobber  who  sold  this  par- 
ticular bowl  to  the  store. 


The  testimony  of  both  the  plaintiff's  anrl 
defendant's  experts  is  that  this  ^lass  foiild  hn-ak 
from  defects  sncli  as  a  scratch,  a  chip,  a  crack,  or 
some  internal  defect  resnltinp^  from  a  bnmp  or 
shock.  The  supervisor  of  the  testin^^  depaitnient 
of  the  defendant  testified  tliat  a  deep  scratch 
might  not  aifect  the  durability  of  a  dish,  whereas 
a  slight  scratch  might  cause  it  to  break.  If  this 
be  so,  it  is  in  the  realm  of  j)ossi))i]ity  tliat  in  the 
casual  visible  inspection  made  by  plaintiff  and 
her  husband  of  the  disli  after  they  brought  it 
home  they  may  have  overlooked  some  apparent)}- 
slight  defect,  which  subsequently  caused  the  bi-eak. 
When  they  received  the  dish  from  the  stoi-e  it  was 
wrapped.  They  bought  it  from  a  sample  and  did 
not  examine  it  until  they  reached  home." 

From   the   facts,   the   Court   drew  "Legal   Conclu- 
sions" which  included  the  following  (R.  38-39,  46-48) : 

''Plaintiff's  counsel  contends  that  under  the 
doctrine  of  res  ipsa  loquitur  she  is  entitled  to 
recover  because  she  has  shown  that  the  breaking 
occurred  through  faulty  annealing,  and  that  de- 
fendant has  failed  to  show  proper  care  upon  its 
part  in  the  manufacture  and  inspection  of  its 
product. 

As  a  primary  consideration  for  this  doctrine 
to  be  applicable  to  a  case  of  this  kind,  all  othei- 
causes  than  defendant's  negligence  must  be  ex- 
cluded. In  other  words,  that  doctrine  can  only  be 
applied  where  the  nature  of  the  accident  not  only 
supports  the  hiference  of  defendant's  negligence, 
but  excludes  all  others. 

Hubert  v.  Aztec  Brewing  Co.,  26  Cal.  App. 
(2d)  664,  688. 
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It  is  sometimes  said  that  this  doctrine  does  not 
apply  if  the  particular  product  involved  in  reach- 
ing the  consumer  from  the  manufacturer  has 
passed  through  other  hands. 

Gerber  v.  Faber,  54  Cal.  App.  (2d)  674. 

This  statement  may  or  may  not  go  too  far,  but 
it  is  clear  that  the  burden  of  proof  to  show  care- 
ful handling  and  to  exclude  any  inference  of  any 
other  cause  or  causes  is  upon  the  plaintiff.  Zentz 
V.  Coca  Cola,  92  A.C.A.  140.  It  is  difficult  to  find 
that  plaintiff  has  sustained  this  burden  of  proof. 
In  the  many  handlings  of  this  article  from  manu- 
facturer to  consumer  there  is  no  evidence  of  how 
carefully  it  was  done.  There  is  no  evidence  that 
the  article  did  not  in  such  transit  receive  a  bump, 
shock  or  slight  crack  or  scratch,  which  weakened 
it  and  subsequently  led  to  the  breaking." 


' '  In  the  light  of  the  evidence  in  this  case  it  can- 
not be  said  that  the  common  experience  of  the 
manufacturer  and  others  in  this  line  of  busi- 
ness forms  a  basis  for  an  inference  that  if  there 
were  a  defect  it  was  reasonably  certain  to  put 
life  or  limb  in  peril,  or  that  the  accident  is  of  the 
kind  that  does  not  occur  unless  some  one  is  neg- 
ligent. These  bowls  were  produced  at  the  rate  of 
twenty-five  pieces  per  minute.  The  ;jobl)er  who 
testified  stated  that  he  alone  handled  fifteen  to 
twenty  carloads  of  this  commodity  a  year,  and 
there  were  other  jobbers  beside  him  who  sup- 
plied the  Emporium-Capwell  Company  with  these 
goods.  There  is  no  evidence  in  the  record  that 
the  breaking  of  this  ware  ever  hurt  or  injured 
any  one  before.  None  of  its  ingredients  has  any 
explosive  properties.    While  glass  is  brittle  and 


will  break  it  is  roG:ardpd  as  inhorontly  non-dan- 
gerous. The  piece  involved  in  this  case  was 
simply  an  open  bowl  which  even  if  defective  and 
susceptible  of  breaking-  would  not  ordinarily  in 
the  nature  of  thinc^s  injnre  ot*  hnit  the  pci'^ftn 
handlini^  it. 

The  question  of  reasonable  care  is  to  be  exam- 
ined in  the  lii^ht  of  all  these  considerations.  If 
this  article  were  one  which  was  to  be  filled  with 
chare^ed  water  or  other  liquid,  or  if  it  were  a  chair 
which  if  it  broke  mi,a:ht  cause  an  injury,  the  de- 
gree of  care  constituting  reasonable  care  involved 
in  the  manufacture  thereof  would,  of  course,  be 
greater,  because  a  defect  in  either  bottle  or  chair 
would  be  reasonably  certain  to  cause  serious  harm. 

Since,  under  the  cii'cumstances  of  this  case, 
there  was  not  such  reasonable  certainty,  and  since 
it  was  shown  that  during  the  course  of  the  manu- 
facture of  this  kind  of  WMre  at  defendant's  plant 
specimens  of  each  batch  were  given  a  thermal 
test,  an  abrasion  test,  a  dropi)ing  test,  a  polari- 
scope,  and  several  similar  inspection  tests,  and 
that  such  manufacturing  was  done  under  a  con- 
trolled process,  so  that  these  tests  would  speak 
for  all  the  ware  in  the  batch  so  tested,  to  hold 
defendant  liable  in  this  case  would  be  tantamount 
in  my  opinion  to  making  a  manufacturer  an  in- 
surer of  his  product." 

Based  on  the  facts,  the  conclusions  reached  by  the 
District  Court  were  sound  and  supported  by  the  au- 
thorities. The  manufacturer  '4s  in  no  sense  an  in- 
surer". {Dahms  v.  General  Elevator  Co.  (1932),  214 
Cal.  733,  741.  Also  Honra  r.  Cifii  Dnirif,  Tnr.  (1943), 
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22  Cal.  (2d)  614,  140  P.  (2d)  369,  is  controlling. 
(Woodworkers  Tool  Works  v.  Byrne  (1951),  CCA -9, 
Docket  No.  12,548.)  It  will  be  observed  from  the  Honea 
case  that  the  California  Supreme  Court  made  a  thor- 
ough review  and  analysis  of  the  j3roblems  involving 
the  breakage  of  a  glass  bottle  (as  distinguished  from 
a  container  filled  with  a  charged  beverage),  and,  in 
effect,  re-affirmed  the  California  law  on  the  points 
involved.  It  is  true  the  defendant  there  was  a  bottler 
as  distinguished  from  the  manufacturer  of  the  glass- 
ware in  our  case,  but  this  is  a  distinction  without  a 
difference.  The  bottler  is  required  to  use  ordinary 
care  in  making  his  inspections  before  use  of  the  bottle. 
It  is  true  the  type  of  inspection  required  of  a  bottler 
and  a  manufacturer  differs,  but  ordinary  care  is  re- 
quired in  each  case  and  that  is  a  fundamental  point  in 
the  Honea  case.  The  defendant  bottler  produced  evi- 
dence of  the  inspection  it  employed.  The  Court  stated 
at  page  618 :  • 

'^The  mere  breaking  of  the  bottle  alone  cannot 
give  rise  to  an  inference  that  defendant  was  neg- 
ligent in  failing  to  discover  the  defect.  While  the 
dairy  may  have  had  a  duty  to  make  on  examina- 
tion of  all  bottles,  whether  newly  purchased  or 
returned  by  prior  customers,  it  is  not  responsible 
for  defects  that  cannot  be  found  by  a  reasonable, 
practicable  inspection. ' ' 

Because  of  lack  of  proof,  appellant  asked  the  Court 
below  to  take  judicial  notice  that  defects  will  not 
occur  unless  there  is  negligence,  and  that  glassware  is 
not  ordinarily  damaged  between  the  time  it  left  appel- 
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lee's  possession  and  control— some  3,000  miles  away— 
and  the  time  the  breakage  occurred  weeks  later  in  the 
hands  of  appellant  as  the  consumer.  On  this  point  we 
aiiain  quote  from  the  Honea  case  at  pap^e  620: 

''Nor  can  the  court  take  judicial  notice  that 
glass  bottles  are  not  ordinarily  damacred  or  tlmt 
defects  will  not  ordinarily  occur  unless  the  bot- 
tler is  negligent,  for  the  subject  is  not  a  matter 
of  common  knowledge." 

Since  the  Honea  case  recognizes  that  the  defect 
could  have  been  caused  by  a  third  ])erson,  in  effect, 
appellant  asked  the  Court  to  accept  speculation  and 
conjecture  in  lieu  of  ])roving  her  case  just  because 
the  ovenware  broke.  In  this  connection  we  quote  fur- 
ther one  of  the  most  important  (and,  to  our  case, 
pertinent)  statements  of  the  Honea  case,  at  pages 
620-621 : 

"While  it  may  often  be  a  matter  of  common 
knowledge  that  certain  articles  or  substances  are 
not  ordinarily  rendered  defective  in  the  absence 
of  negligence,  we  cannot  say  that  this  is  true  of 
glass  containers.  Tt  has  been  held  that  because 
of  the  physical  characteristics  of  glass  an  infer- 
ence of  negligence  cannot  be  drawn  from  break- 
ing alone."  (Cases  cited.) 

Appellant  did  not  have  to  buy  Pyrex  ovenware,  but 
having  done  so,  she  was  charged  with  common  knowl- 
edge that  glass  is  breakable  and  that  each  one  into 
whose  possession  it  comes,  including  the  ultimate  con- 
sumer, must  handle  it  with  care.  When  it  broke,  then 
to  infer  negligence  solely  on  the  part  of  the  manu- 
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facturer  placed  the  burden  on  the  manufacturer  of 
an  insurer,  encouraging  carelessness  and  abuses  on 
the  part  of  jobbers  and  retailers.  After  all,  they  also 
should  continue  to  have  duties  to  those  who  purchase 
from  them.  No  retailer  should  with  impunity  sell  a 
defective  product  known  to  him  to  ])e  defective  but  not 
observable  by  the  inexj^erienced  eye  of  the  consumer 
and  escape  liability  to  the  detriment  of  the  manufac- 
turer. No  retailer  should  even  consider  himself  re- 
lieved of  the  duty  to  inspect  on  the  theory  that  his 
dereliction  would  be  passed  on  to  the  manufacturer  as 
an  insurer.  Apparently  some  such  theory  as  that  ex- 
plains why  ai^pellant  did  not  sue  the  retailer  and  the 
jobber  and  require  them  to  set  fortli  the  methods  the}^ 
employed  to  establish  reasonable  care  in  the  inspection 
and  handling  of  the  ware.  If  they  had  been  sued,  at 
least  they  might  have  been  liable  for  ]3reach  of  implied 
warranty  of  quality  under  the  uniform  sales  act. 
(California  Civil  Code,  Section  1735.) 

The  Court  below  cites  Gerber  v.  Faher  (1942),  54 
Cal.  App.  (2d)  674,  129  P.  (2d)  485,  where  plaintiff:' 
was  cut  when  a  bottle  of  root  beer  burst.  He  was  the 
ultimate  consumer.  Between  him  and  the  defendant 
bottler,  the  product  had  passed  through  the  hands  of 
a  distributor  and  a  retailer.  Judgment  went  against 
plaintiff,  even  in  this,  a  charged  beverage  case,  where 
there  was  faulty  proof  as  to  transit.  We  quote  at 
pages  685-686: 

"When,  therefore,  it  becomes  incumbent  upon 
plaintiff  to  establish  negligence  other  than  by  ap- 
plication of  the  doctrine  of  res  ipsa  loquitur,  be- 
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cause  the  ])roof  does  not  show  exclusive  control 
in  the  defendant,  he  must  go  all  the  way  with 
his  evidence  and  prove  some  act  or  omission  on 
the  part  of  the  defendant  or  defendants  upon 
whom  he  would  fasten  lesponsibility.  A  contrary- 
rule  would  Uf)set  many  settled  rules  of  evidence 
in  negligence  cases. 
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Thus  in  the  Gerher  case,  the  testimony  of  the  dis- 
tributor was  that  the  })ottle  was  in  his  truck  for  a 
week,  with  no  evidence  that  (p.  686)  ''the  bottle  had 
been  handled  carffnllif  durins:  that  time  or  during:  the 
l)rocess  of  its  delivery  to  defendant  Faber,  nor  by  the 
latter  or  his  employees  when  it  was  placed  in  the 
cooler."  To  relate  the  lack  of  evidence  in  that  case  to 
the  lack  of  similar  evidence  in  our  case  seems  un- 
necessary.   The  Court  also  states  at  page  686: 

"The  res  ipsa  loquitur  doctrine  cannot  be  applied 
so  as  to  raise  an  inference  that  the  bottle  was 
cracked  while  in  defendant's  possession,  to  the 
exclusion  of  the  inference  that  it  may  have  been 
cracked  thereafter." 

The  Court  below  also  cites  Zentz  r.  Coca  Cola  Bot- 
tling Co.  (1949),  92  Cal.  App.  (2d)  130  (Rehearinc: 
and  California  Supreme  Court  hearing  denied.  135), 
which  is  of  interest  in  describing  the  burden  on  ap- 
pellant in  showing  that  the  ovenware  received  careful 
handling  in  transit  and  elsewhere  from  the  time  it 
left  appellee's  ])ossession  and  control  until  the  acci- 
dent occurred.  The  Zentz  case,  at  pages  134-13n, 
quotes  and  comments  on  an  instruction  from  Gordon 
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V.  Aztec  Brewing  Co.   (1949),  33  Cal.   (2d)  514,  203 

P.  (2d)  522,  as  follows: 

''A  defendant  is  deemed  to  have  control  at  the 
time  of  the  alleged  negligent  act  although  not  at 
the  time  of  the  accident,  provided  plaintiff  first 
proves  that  the  condition  of  the  instrumentality 
had  not  been  changed  after  it  left  the  defendant's 
possession.  The  defendant  is  not  charged  with 
the  duty  of  showing  that  something  happened  to 
the  bottle  after  it  left  its  control  and  manage- 
ment. In  order  to  be  entitled  to  the  benefit  of 
the  doctrine  of  res  ipsa  loquitur,  the  plaintiff 
must  show  that  every  person  tvho  moved  or 
touched  the  hottle  after  it  left  the  control  of  the 
defendant,  did  so  with  due  care,  and  that  during 
said  time  the  bottle  was  not  accessible  to  extrane- 
ous harmful  forces." 
******* 

^'The  question,  therefore,  was  not  left  to  the 
jury,  but  under  the  instruction,  as  here  given,  the 
court  told  the  jury  that  '*  *  *  from  the  happen- 
ing of  the  accident  involved  *  *  *  there  arises 
an  inference  that  the  proximate  cause  *  *  *  was 
some  negligent  conduct  on  the  part  of  the  de- 
fendant.' Such  is  not  the  law.  (Honea  v.  City 
Dairy,  Inc.,  supra.)  We  must  conclude,  there- 
fore, that  the  giving  of  the  general  instruction 
without  a  sufficient  explanatory  instruction,  was 
prejudicially  erroneous."  (Emphasis  ours.) 

Going  to  other  jurisdictions,  we  cite  the  case  of 
Slack  V.  Premier-Pahst  Corp.  (1939),  40  I)(>1.  97,  5 
Atl.  (2d)  516.  There  plaintiff  was  an  employee  of 
a  retailer  and  when  serving  a  customer  a  bottle  of 
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beer,  made,  l)ottle(l,  sold  and  distriy)uted  by  defend- 
ant, a  bottle  exploded  before  any  attempt  was  made 
to  remove  the  cap.  Judp^ment  was  for  the  defendant. 
We  quote  the  following  pertinent  parap:raphs  from 
ya^e  519 : 

*' Glass  is  a  hiij^hly  inelastic  substance,  and  al- 
though it  does  not  become  weakened  throuc^h  a^e 
alone,  yet  it  is  a  bi-ittle  material,  and  may  become 
weakened  through  the  application  of  some  physi- 
cal force.  Moreover,  the  sudden  expansion  or 
contraction  of  its  surfaces,  sufficient  to  cause 
cracks  or  breaks  therein,  due  to  abrupt  ehantres 
of  temperature  is  a  well  known  physical  phe- 
nomenon. It  is  common  knowledge  that  bottled 
beverages  are  transported  and  handled  with  aban- 
don. It  will  not  do,  we  think,  to  say  that,  as  the 
bottle  exploded,  inferentially  some  one  was  negli- 
gent; nor,  by  a  process  of  exclusion,  to  permit 
an  inference  of  negligence  to  fall  upon  the  bottler 
after  the  commodity  has  passed  out  of  his  con- 
trol. The  bottler  of  carbonated  or  fermented  bev- 
erages is  not  an  iUvSurer.  There  is  room  in  cases 
such  as  this  for  the  recognition  of  the  doctrine 
of  unavoidable  accident.  The  existence  of  negli- 
gence is  not  an  ineluctable  conclusion.  r>nt  cou- 
ceding,  arguendo,  that  negligence  on  the  part  of 
some  one  must  be  inferred,  the  plaintiff  nuist 
prove  facts  from  which,  as  a  logical  ]irobable  and 
reasonable  deduction,  the  negligence  of  the  de- 
fendant is  inferred.  Its  existence  cannot  be  a 
matter  of  surmise  or  conjecture. 

The  count  of  the  declaration  questioned  by  de- 
murrer charges  no  more  than  that  the  plaintiff. 
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without  fault  on  his  part,  was  injured  by  the 
bursting  of  a  bottle  of  beer  bottled  by  the  de- 
fendant. Proof  of  the  facts  alleged  would  leave 
to  mere  speculation  the  true  cause  of  the  occur- 
rence. It  is  no  more  probable  that  the  defend- 
ant's negligence  was  the  cause  of  the  explosion 
and  resulting  injury,  than  was  the  negligence  of 
others  who  had  the  management,  supervision  and 
control  of  the  bottle  after  it  had  been  delivered 
safely  by  the  defendant.  In  such  case,  the  plain- 
tiff must  fail.  See  Law  v.  Gallagher,  Del.  Sup. 
197  A.  479." 

We  also  cite  Piehl  v.  Albany  Ry.,  51  N.  Y.  Supp. 
755,  affirmed  162  N.  Y.  617,  57  N.  E.  1122.  While 
this  case  dates  back  to  1898,  it  was  cited  as  authority 
by  the  California  Supreme  Court  in  the  Honea  case. 
A  flywheel  l)urst  and  a  fragment  killed  plaintiff's  in- 
testate. Among  other  things,  the  plaintiff  contended 
that  the  fact  that  the  flywheel  burst  is  of  itself  pre- 
sumptive evidence  of  negligence.  The  Court  declined 
to  go  along  with  this,  and  stated  at  page  757: 

''Such  are  the  limitations  upon  human  foresight 
that  every  reasonable  care  does  not  always  pre- 
vent accidents  and  that  such  is  the  nature  of 
steam  and  electricity  and  of  the  engines  by  or 
upon  which  they  operate  that  when  such  an  ex- 
plosion occurs  our  experience,  or  even  expert  ex- 
perience, is  not  sufficiently  uniform  to  justify  us 
in  presuming  that  negligence  is  the  cause.  To 
punish  the  defendant  because  it  cannot  explain 
the  cause  of  the  explosion  is  not  to  punish  it  be- 
cause it  has  done  wrong,  but  may  be  because  it 
does  not  know  what  we  wish  to  find  out.  *  *  * 
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Its  bursting  was  a  single  unusual  and  excep- 
tional eii'cumstance.  The  unexpected  happened. 
When  a  power  magazine  in  a  thickly  inhabited 
locality  explodes,  the  expected  does  happen." 

We  also  refer  the  (-ourt  to  another  case,  Coralnick 
V.  Abbotts  Dairies,  :i'37  Pa.  344,  11  Atl.  (2d)  143.  A 
summary  of  the  facts  and  the  holding  in  this  case  is 
given  at  page  621  of  the  ITonea  case,  and  therefore 
we  refrain  from  commenting  further  upon  it. 

We  also  cite  the  case  of  Stodder  v.  Cocd-Cola  Bot- 
tling Plants  (Maine,  1946),  48  Atl.  (2d)  622.  Plain- 
tiff, the  operator  of  a  restaurant,  was  putting  a  coca- 
cola  bottle  in  the  refrigerator  when  it  burst  in  her 
hands.  The  plaintiff  relied  upon  the  doctrine  of  res 
ipsa  loquitur,  which  the  Court  declined  to  consider, 
stating  that  the  negligence  must  be  shown  and  that 
the  defendant  is  not  an  insurer.  The  Court  said  at 
page  624: 

"It  must  not  be  a  question  of  conjecture.  The 
circumstances  of  the  accident  must  indicate  negli- 
gence. (Citing  authorities.)  If  there  are  several 
reasons  why  the  accident  may  have  hap])ened,  for 
some  of  which  the  defendant  would  be  liable,  the 
jury  is  not  at  liberty  to  guess  which  reason  caused 
the  accident.  (Citing  authority.)  Where,  in  a 
negligence  case  there  are  two  or  more  possible 
causes  and  the  true  cause  is  conjectural,  'the 
Court  cannot,  and  a  jury  should  not,  select.' 
(Citing  authority.) 

In  this  case  the  instrumentality,  viz.,  the  Coca- 
Cola  bottle,  was  not,  at  the  time  of  the  accident, 
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in  the  possession  of  the  defendant  or  under  the 
defendant's  control.  It  was  in  the  possession  and 
control  of  the  plaintiff.  The  plaintiff  contends 
that  it  should  be  considered  as  in  control  of  the 
defendant,  because  it  had  so  recently  been  in  the 
possession  of  the  driver  of  defendant's  truck  and 
there  had  been  no  change  in  circumstances.  If 
the  rule,  that  the  instrument  should  be  in  the 
control  of  defendant,  can  be  changed  'for  a  few- 
minutes,'  why  not  for  a  longer  period?" 

We  also  refer  the  Court  to  Great  Atlantic  c&  Pacific 
Tea  Company  v.  Kennehcck  Water  District  n.943), 
140  Maine  166,  34  Atl.  (2d)  729.  The  defendant  water 
company  installed  a  meter  on  plaintiff's  property. 
The  bottom  of  the  meter  came  off  and  extensive  water 
damage  resulted.  The  Court  commented  that  there 
was  no  adequate  explanation  for  the  accident.  Plain- 
tiff rested  its  case  on  res  ipsa  loquitur.  The  Court 
stated : 

''The  rule  does  not  apply  as  the  accident  was 
caused  by  a  defect  in  an  instrumentality  not  dis- 
coverable on  reasonable  inspection  and  for  which 
fault  the  defendant  was  not  responsible,  even 
though  such  instrumentality  may  have  been  in 
use  by  defendant  and  under  its  control." 

In  Biddlecomh  v.  Haydon  (1935),  4  Cal.  App.  (2d) 
361,  at  364,  the  holding  is  that  the  rule  of  res  ipsa 
loquitur  does  not  apply 

"where  the  cause  of  the  accident  is  unexplained 
and  might  have  been  due  to  one  of  several  causes, 
for  some  of  which  the  defendant  is  not  respon- 
sible." (Cases  cited.) 


19 


In  Iluhherf  v.  Aztec  Brewing  Co.   (1938),  26  Cal. 

App.  (2d)  ()f)4,  ()88,  tlio  court  quoted  from  Lucid  v. 

E.  1.  DuPont  etc.  Powder  Co.,  199  Fed.  377: 

'*  'The  doctrine  of  res  ipsa  loquitur  involves  an 
exception  to  the  general  rule  that  negligence  must 
be  affirmatively  shown,  and  is  not  to  be  inferred, 
and  the  doctrine  is  to  be  apjjlied  only  when  the 
nature  of  the  accident  itself,  not  only  supports 
the  inference  of  the  defendant's  negligence,  but 
exchides  all  others.'  " 

We  also  (juotc  from  22  American  Jurisprudence 
at  page  214,  as  follows: 

"The  decided  weight  of  authority  is  to  the  effect 
that  the  rule  of  res  ipsa  loquitur  is  not  appli- 
cable to  the  Imrsting  or  exploding  of  a  container 
in  which  an  ordinarily  harmless  commodity  is 
sold." 

With  regard  to  this  quotation  we  repeat  what  we 
stated  above,  namely,  that  the  breakage  of  glass  in 
our  case  is  the  same  as  the  breakage  of  a  glass  bottle 
containing  a  harmless,  uncharged  commodity. 

From  the  foregoing,  it  will  be  observed  that,  in 
general,  the  doctrine  of  res  ipsa  loquitur  is  not  ap- 
plicable to  the  mere  lireakage  of  glass.  Nor,  in  ad- 
dition, could  appellant  invoke  the  doctrine,  for  the 
Court  below  held  that  there  was  a  total  lack  of  evi- 
dence that  any  cai-e  at  all  was  used  in  handling  the 
piece  of  glassware  while  in  transit,  or  elsewhere, 
between  the  time  it  left  appellee's  possession  and 
control  and  the  time  the  accident  happened.  In  the 
language  of  the  cases,  "In  order  to  be  entitled  to  the 
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benefit  of  the  doctrine  of  res  ipsa  loquitur,  the  plain- 
tiff must  show  that  every  i)erson  who  moved  or 
touched  the  (ovenware)  *  *  *  did  so  with  due  care 
and  that  during  said  time  the  (ovenware)  was  not 
accessible  to  extraneous  harmful  forces." 

Furthermore,  the  rule  of  res  ipsa  loquitur  does  not 
apply  where  "the  cause  of  the  accident  is  unexplained 
and  might  have  been  due  to  one  of  several  causes,  for 
one  of  which  the  defendant  is  not  responsible."  Or 
to  put  it  another  way,  speculation  and  conjecture 
could  not  be  resorted  to  in  lieu  of  legal  proof  fixing 
responsibility  upon  appellee.  For  any  one  of  these 
reasons,  therefore,  appellant  could  not  recover,  and 
accordingly  the  Court  found  (R.  52)  : 

"6.     The  evidence  failed  to  support  plaintiff's 
allegation  that  Corning  Glass  Works  was  negli- 
gent and  careless  in  the  manufacture  and  con- 
struction of  said  baking  dish." 
*****  it  * 

"10.  Plaintiff  failed  to  prove  that  said  baking 
dish  had  not  changed  in  any  respect  after  it  left 
the  possession  of  defendant  Corning  Glass  Works 
at  its  factory  in  Corning,  New  York,  and  prior 
to  said  baking  dish  l)reaking  while  being  washed 
by  plaintiff  in  Berkeley,  California,  as  aforesaid. ' ' 

There  can  be  no  question  Init  what  the  above  quoted 
findings  are  sound.  (Rule  52,  Rules  of  Civil  Proce- 
dure.) Nothing  appears  in  the  record  to  the  contrary. 
Appellant  has  not  questioned  them  on  this  appeal. 
They  show  that  appellant  failed  to  prove  the  charging 
allegations  of  her  complaint  and  therefore  had  no  case 
against  the  appellee,  either  for  actual  negligence  or 
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res  ipsa  loffuifur.  Consequently,  a[)p('llant  could  not 
have  been  ])rejudiced  by  the  District  Court's  refusal 
to  set  aside  her  waiver  of  trial  by  jury  when  the  rec- 
ord shows  that  she  did  not  make  out  a  ease  and  could 
not  have  gotten  to  the  jury  for  a  verdict.  A  motion 
for  involuntary  dismissal  would  have  been  granted  to 
withdraw  the  case  from  th(;  trier  of  the  facts. 


II. 

THE  DISCRETION  OF  THE  DISTRICT  COURT  IN  REFUSING  TO 
SET  ASIDE  WAIVER  OF  TRIAL  BY  JURY  WAS  NOT  ABUSED. 

The  Seventh  Amendment  of  the  Federal  Constitu- 
tion has  not  been  violated  merely  because  the  District 
Court  followed  Rule  ^58,  Rules  of  Civil  Procedure,  as 
I)romulgated  by  the  Suj)r(une  Court.  The  notes  of  the 
Advisory  Committee  on  the  Rules  of  Civil  Procedure 
make  it  clear  that  this  question  was  carefully  consid- 
ered before  Rule  38  was  adopted  as  part  of  Title  28, 
United  States  Code.  These  notes  show  that  the  Ad- 
visory Committee  regarded  the  rule  as  providing  for 
the  preservation  of  the  constitutional  right  of  trial 
by  jury  as  directed  in  the  enabling  act  of  June  19, 
1934;  48  Stat.  1064;  Title  28,  U.S.C.A.,  Section  2072, 
formerly  Section  723(c).  It  was  pointed  out  that 
Rules  38  and  39  make  definite  provision  for  claim 
and  waiver  of  jury  trial,  following  the  method  used 
in  many  American  states,  in  England  and  in  the 
British  Dominions.  Also,  it  was  shown  that  the  de- 
mand for  jury  trial  must  be  made  at  once,  either  on 
initial  pleading  or  appearance  in  some  states,  includ- 
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ing  Illinois,  Tennessee  and  Wyoming,  or  within  ten 
days  after  the  pleadings  are  completed  and  the  case 
is  at  issue,  as  required  by  other  states,  including 
Connecticut,  Massachusetts  and  Michigan,  as  well  as 
Hawaii,  England  and  Ontario,  or  at  a  definite  time 
varying  under  different  codes  from  ten  days  before 
notice  of  trial  to  ten  days  after  notice,  or,  as  in  many 
states,  when  the  case  is  called  for  assignment,  as 
required  by  Arizona,  California,  Iowa,  Nevada,  New 
Mexico,  New  York,  Rhode  Island,  Utah,  and  Wash- 
ington, and  under  certain  provisions  of  the  laws  of 
England,  Australia,  Alberta,  British  Columbia  and 
New  Brunswick. 

In   the    Commentaries   to   Rule   38,   the   following 
appears : 

''  'Some  contention  has  been  made  that  the  right 
to  trial  by  jurj^  is  not  preserved  within  the  mean- 
ing of  the  United  States  Constitution  if  the  party 
is  required  to  do  an  affirmative  act  in  order  to 
avoid  being  deprived  of  that  right.  The  serious- 
ness of  this  objection  is  doubtful,  however,  in 
view  of  the  fact  that  similar  provisions  in  state 
codes  have  been  upheld.'  Daniel  K.  Hopkinson, 
23  Marq.  L.  Rev.  159." 

Rule  38,  which  is  part  of  the  Judicial  Code  as 
enacted  by  Congress,  has  been  considered  many  times 
by  the  Courts  in  connection  with  the  point  raised  by 
api)ellant.  In  Ettelson  v.  Metropolitan  Life  Ins.  Co. 
(CCA.  3, 1943),  137  Fed.  (2d)  62  (Certiorari  Denied, 
320  U.S.  777),  the  Court  said  at  page  65: 

"Basic   issues   formerly   triable   as    of   right   by 
a  jury  are  still  triable  by  a  jury  as  a  matter 
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of  right.  Rule  38,  28  U.S.C.A.  following  section 
723c." 

In  Harf/rovr  v.   American  Cent.   his.  (■o.    (CCA. 

10  1942),  125  Fed.  (2d)  225,  the  Court  said  at  page 

228: 

"Under  the  Federal  rules  of  civil  procedure, 
which  are  made  expressly  applical)le,  rule  57 
P\R.CP.,  there  is  but  one  form  of  civil  action, 
in  which  the  right  of  a  trial  by  jury  is  recog- 
nized and  adeciuately  preserved.  (Citing  authori- 
ties, including  Pacific  Indemnity  Co.  v.  McDon- 
ald (CCA.  9,  1939),  107  Fed.  (2d)  446,  448.)" 

In  Aril  stein  v.  Tive)dieth  Century  Fox  Film  Cor- 
poration (U.S.D.C,  N.Y.  1943),  3  F.R.D.  58,  the 
Court  struck  out  a  demand  for  a  jury,  and  said  at 
page  59: 

''Rule  38  of  the  Rules  of  Civil  Procedure, 
28  U.S.C.A.  following  section  723c,  prescribes 
the  steps  to  be  taken  for  assuring  enjojTnent  of 
the  right  to  a  jury  trial,  if  such  right  exist;  but 
that  rule  did  not  create  the  right.  The  source 
of  the  right  is  the  law  (constitutional  and  statu- 
tory) as  it  stood  preceding  the  adoption  of  the 
rules. 

Subdivision  (d)  of  Rule  38  provides  that  a 
failure  by  a  party  'to  serve  a  demand'  as  re- 
quired by  the  rule  and  to  file  it  in  the  Clerk's 
office  'constitutes  a  waiver  by  him  of  trial  by 
jury.'  The  importance,  therefore,  of  complete 
conformity  with  the  rule  is  manifest." 

In  Fitzpatrick  v.  Sun   Life  Assur.  Co.  of  Canada 
(U.S.D.C,  New  Jersey  1941),  1  F.R.D.  713,  the  Court. 
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again  struck  out  a  demand  for  a  jury,  and  said  at 

page  716: 

''The  right  of  trial  by  jury  is  neither  ex- 
tended nor  restricted  but  is  preserved  inviolate 
under  the  rules." 

In  the  most  recent  case  reported  prior  to  the  writ- 
ing of  this  brief,  the  United  States  District  Court 
for  the  Western  District  of  Louisiana,  in  Bouts  v. 
Aetna  Casualty  dc  Surety  Co.  (decided  June  18, 
1951),  98  Fed.  Supp.  176,  reiterated  the  point  at 
page  177: 

"The  Rules  of  Federal  Procedure,  No.  38, 
preserve  the  right  of  jury  trial  under  the  Seventh 
Amendment,  but,  for  practical  reasons,  specify 
the  manner  in  which  it  shall  ])e  exercised  in 
order  to  carry  out  the  principal  jmrposes  of 
those  rules  to  simplify  and  expedite  the  proce- 
dure of  the  federal  courts." 

Thus  we  see  that  Rule  38  is  as  its  title  impUes, 
the  applicable  rule  of  procedure  for  a  jury  trial, 
which  in  no  way  alters  the  substantive  right  of  trial 
by  jury.  In  this  connection,  appellant  seems  to  con- 
cede that  procedures  may  be  changed  so  long  as 
substantive  rights  are  unaltered,  and  that  is  exactly 
what  has  occurred  in  the  promulgation  of  Rule  38 
by  the  Supreme  Court  of  the  United  States  pursuant 
to  statute. 

Apparently  this  Court  has  had  a  prior  opportunity 
to  consider  the  question  of  the  trial  Court's  discre- 
tion in  refusing  to  set  aside  a  waiver  of  trial  by 
jury.    In  Johnson  v.  Gardner  (1949),  179  Fed.   (2d) 
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114  (Corti()ia7-i  Donied,  :}39  U.S.  9:55),  a  trustee  in 
bankruptcy  sued  the  l)ankrupt  and  others  to  set  aside 
alleged  fraudulent  conveyances  of  real  property  as 
well  as  for  an  accounting-  of  rents  collrr-tr-d.  foi-  money 
judgment,  for  costs  and  otliei-  ai)prop7"iate  relief.  On 
February  10,  1948,  the  defendants  filed  a  joint  answer 
denying  fraud  aiid  alleging  validity  of  the  convey- 
ances, and  praying  that  title  be  dcci-eed  vested  in 
d(»fendants  other  than  defendant  banki-upt,  and  that 
the  plaintiff  take  nothing,  with  the  defendants  being 
awarded  costs.  On  November  23,  1948,  the  case  was 
called  for  tidal  and  for  th(^  first  time  the  matter  of 
a  trial  by  jury  was  brought  up.  Apparently  a  panel 
of  prospective  jurors  was  in  attendance  ''as  the  re- 
sult of  a  recent  demand  made  subsequent  to  the  pe- 
riod prescribed  by  Rule  38".  The  plaintiff  objected 
to  a  trial  by  jury  as  required  by  the  defendants  and 
the  Court  ruled  that  the  saine  had  ])een  waived,  ex- 
cusing the  panel  in  attendance.  The  ti-ial  proceeded 
and  resulted  in  a  decision  in  favor  of  the  trustee 
as  to  the  fraudulent  conveyances  and  costs,  and  in 
favor  of  the  defendant  bankrupt  as  to  an  account- 
ing. The  remaining  defendants  then  appealed  solely 
on  the  issue  of  whether  or  not  the  Court  erred  in 
refusing  to  set  aside  the  waiver  of  trial  by  jury. 

This  Court  held  that  the  case  was  one  in  equity 
to  remedy  the  wrong  wi-ought  by  fraud  and  conse- 
(juently  a  jury  was  not  required.  However,  as  we 
read  the  opinion  of  the  Court,  this  Court  held  that 
had  the  case  been  a  proper  ease  for  a  trial  by  jury 
upon  a  timely  demand,  nevertheless  the  record  ''posi- 
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tively  shows  that  any  original  right  to  a  jury  trial 
had  been  irrevocably  waived"  (p.  117).  As  to  setting 
aside  a  waiver,  this  helpful  dicta  is  stated  on  page 
118: 

'^But  of  course  there  is  what  might  be  called 
a  'saving  clause'  in  Rule  39(b)  of  the  Federal 
Rules  of  Civil  Procedure  which  may  warrant 
the  court  to  order  a  trial  })y  a  jury  although 
the  movant  therefore  may  have  waived  his  right 
to  such  mode  of  trial  by  failure  to  comply  with 
the  mandatory  provisions  of  Rule  38.  A  motion 
under  Rule  39(b)  is  however  addressed  to  the 
discretion  of  the  court  and  we  cannot  say  in  light 
of  the  record  before  us  that  the  action  of  the 
trial  judge  in  the  court  below  in  declining  to  call 
a  jury  to  try  the  case  amounted  to  an  abuse  of 
judicial  discretion.  Delno  v.  Market  Street  Ry. 
Co.,  9  Cir.,  1942,  124  F.  2d  965." 

In  so  holding,  this  C'ourt  cited  a  number  of  prior 
decisions  sustaining  waivers  of  trial  by  jury.  In 
Fidelity  dc  Deposit  Co.  v.  Krout  (CCA.  2,  1946), 
157  Fed.  (2d)  912,  the  pleadings  had  l^een  amended 
to  conform  to  proof.  Defendants'  attorney  was  given 
an  opportunity  of  additional  time  to  i^repare  his  de- 
fenses but  the  offer  was  declined  and  an  exception 
to  permitting  the  amendment  relied  on.  On  appeal 
it  was  argued  that  the  allowance  of  the  amendment 
deprived  the  defendant  of  trial  by  jury.  As  to  this 
argument,  the  Court  said  at  page  914: 

"The  action  as  Ijrought  originally  was  triable 
by  a  jury  and  the  amendment  changed  nothing 
in  that  respect.    Failure  to  claim  the  right  in 


27 


accordance  with  Rule  38(b),  Federal  Rules  Civil 
Procedure,  was  a  waiver  under  subdivision  (d) 
of  that  rule." 

Another  case  that  was  cited  is  May  v.  Melvin 
(U.8.C.A.,  D.C,  1944),  141  Fed.  (2d)  22,  where  the 
plaintiif  had  brought  suit  for  alienation  of  affections. 
Plaintiif  failed  to  demand  a  jury  pursuant  to  Rule 
38,  and  subsequently  made  such  a  demand  about  six- 
teen months  after  the  defendant's  answer  was  filed. 
Plaintiff's  demand  was  denied  and  no  request  was 
made  to  the  Court  to  set  aside  the  waiver  under 
Rule  39.  A  trial  was  had  and  the  defendant  recov- 
ered judgment.  On  appeal  the  plaintiff  urged  error 
because  of  being  denied  trial  by  jury.  The  Appellate 
Court  affirmed,  saying  at  page  22: 

*' Appellant  oifered  no  excuse  except  the  'inad- 
vertence' of  former  counsel.  Though  the  court 
might,  in  its  discretion,  have  ordered  a  jury  trial, 
it  was  under  no  obligation  to  do  so." 

A  third  case  that  was  cited  is  William  Goldman 
Theatres  v.  Kirkpatrick  (CCA.  3,  1946),  154  Fed. 
(2d)  66,  where  the  petitioner  sought  mandamus  to 
compel  resi)ondent  judges  to  vacate  an  order  refer- 
ring petitioner's  suit,  as  plaintiff  under  the  antitrust 
laws,  against  Loew's,  Inc.,  et  al.,  to  a  special  master 
and  refusing  petitioner  a  jury  trial  on  the  issue  of 
damages.  The  suit  was  at  issue  on  November  15, 
1943,  with  no  timely  demand  for  jury  being  made 
thereafter.  xVfter  a  trial  and  an  api)eal  which  re- 
sulted   in    the   Appellate   Court    remanding   the   case 


to  determine  damages,  the  plaintiff  had  then  peti- 
tioned that  the  trial  as  to  damages  be  by  jury.  The 
petition  was  denied,  with  the  matter  being  referred 
to  the  special  master  as  hereinabove  stated.  On  ap- 
peal the  Court  held  at  pages  68  et  seq. : 

"We   come  therefore   to   the   second   question, 
whether   Judge   Kirkpatrick 's   refusal   to   grant 
the  petitioner  a  jury  trial  on  the  issue  of  dam- 
ages constituted  an  abuse  of  discretion. 
******* 

It  will  be  observed  that  under  the  rule  the  grant- 
ing of  a  jury  trial  rests  within  the  discretion  of 

the  district  court. 
******* 

We  are  of  the  opinion  that  the  issue  of  dam- 
ages may  be  disposed  of  more  efficiently  and 
more  expeditiously  by  a  trial  to  the  court  rather 
than  by  a  trial  by  a  jury.  Consequently,  we  con- 
clude that  the  learned  District  Judge  did  not 
commit  a  breach  of  discretion  in  denying  the 
petitioner's  application  for  a  jury  trial." 

Also  cited  was  McNahh  v.  Kansas  City  Life  Ins. 
Co.  (C.C.A.-8,  1943),  139  Fed.  (2d)  591,  which  was 
a  suit  on  contract.  Plaintilf  had  not  served  demand 
for  jury  as  required  by  Rule  38.  Thereafter  plaintiff 
demanded  a  jury  l^ut  did  not  petition  to  set  the 
waiver  of  jury  trial  aside.  The  demand  for  trial  by 
jury  was  denied  and  the  defendant  prevailed  in  the 
ensuing  trial.  Plaintilf  appealed,  urging  the  denial 
of  plaintilf 's  demand  for  trial  by  jury  as  reversible 
error.  The  Appellate  Court  held  otherwise,  stating 
at  page  595: 
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"Rule  38  (d)  sf)ecifically  piovides  that  tli(;  fail- 
ure of  a  party  to  serve  the  required  demand  con- 
stitutes a  waiver  by  him  of  a  trial  by  jury. 
Failure  to  serve  such  a  demand  is  a  legal  waiver, 
ivhether  it  is  inadvertent  or  iuteutioual.''  (Em- 
phasis ours.) 

The  McNabb  case  ai)j)eai's  to  be  a  leading  case  and 
is  cited  and  (pioted  at  length  in  a  number  of  cases, 
including  Baker  r.  (reneral  Motors  Corp.  (U.S.D.C, 
Mich.,  1950),  10  F.H.J).  512,  where,  in  a  patent  in- 
fringement case,  plaintiff  had  demanded  a  jury  about 
sixteen  months  after  the  defendant's  answer  was  filed 
and  about  six  months  alter  the  case  had  been  set  for 
trial.  Recognizing  that  the  delay  in  itself  did  not 
deprive  the  Court  of  discretion  to  grant  plaintiff's 
demand,  the  Court  nevertheless  denied  the  same 
(page  514)  because  "the  ends  of  justice  would  be 
better  served  by  not  allowing  a  jury  trial"  in  that 
type  of  case. 

As  shown  by  the  quotation  from  the  opinion  of  this 
Court,  this  Court  also  cited  Delno  v.  Market  St.  By. 
Co.  (C.C.A.-9,  1942),  124  Fed.  (2d)  965,  where  the 
trial  Court  had  exercised  its  discretion  to  dismiss  a 
suit  for  declaratory  i*elief  brought  by  a  disapproving 
bondholder  after  the  Railroad  Commission  had  ap- 
proved a  plan  for  refinancing  the  railroad  which  in- 
cluded reducing  the  interest  rate  and  extending  the 
maturitv  date  of  the  bonded  indebtedness  five  vears. 
In  afftrming,  this  Court  had  occasion  to  define  discre- 
tion and  abuse  of  discretion  at  page  967: 
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**In  a   second   sense,   and   the  one   most   com-      i 
monly  meant  in  the  use  of  the  word  in  the  law, 
'discretion'  is  defined  as:    'The  power  exercised 
by   courts   to   determine   questions   to   which   no 
strict  rule  of  law  is  applicable  but  which,  from 
their  nature,  and  the  circumstances  of  the  case,      | 
are  controlled  by  the  personal  judgment  of  the 
court.'    L.  Bouv.  Law  Diet.,  Raw^les'  Third  Re- 
vision, p.  884.    Judicial  action — discretionary  in 
that  sense — is  said  to  be  jiyial  and  cannot  he  set 
aside  on  apiyeal  except  when  there  is  an  abuse  of 
discretion.  A  common  example  is  a  court's  ruling       \ 
on   the   extent   of   cross-examination.     Alford   v.       i 
United  States,  282  U.S.  687,  694,  51  S.  Ct.  218, 
75  L.  Ed.  624.   Discretion,  in  this  sense,  is  abused 
when  the  judicial  action  is  arbitrary,  fanciful  or 
unreasonable,   which    is   another   way   of   saying 
that  discretion  is  abused  only  where  no  reason- 
able mayi   ivoidd  take  the  view  adopted  by  the 
trial  court.   If  reasonable  men  could  differ  as  to 
the  propriety  of  the  action  taken  by  the  trial      j 
court,  then  it  cannot  be  said  that  the  trial  court      ^ 
abused  its  discretion."  (Emphasis  ours.) 

Kass  V.  Baskin  (U.S.C.A.,  D.C.,  1947),  164  Fed.  j 
(2d)  513,  appears  to  be  another  leading  case  on  this 
subject.  There  suit  was  originally  filed  in  the  Mu- 
nicipal Court,  District  of  Columbia,  as  a  landlord- 
tenant  problem,  with  the  landlord  recovering  judg- 
ment. The  appellate  division  of  the  Municipal  Court 
reversed,  and  the  United  States  Court  of  Appeals 
allowed  an  appeal.  The  rules  of  the  Municipal  Court 
require  that  a  demand  for  jury  "be  filed  not  later 
than  the  time  for  appearance  of  the  defendant"  un- 
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less  extended  hy  the  Court.  Defendant's  time  for  ap- 
pearance was  March  25,  1946.  The  defendant  appeared 
and  secured  a  continuance  of  the  case  for  trial  but 
did  not  demand  a  jury  or  request  an  extension  of 
time  for  that  })urpose.  Four  d/iys  later  defendant 
filed  an  answer  and  a  motion  for  jury  trial  supported 
by  an  affidavit.  The  trial  Court  denied  the  motion, 
heard  the  case  without  a  jury  and  j^ave  the  plaintiff 
judgment.  Defendant's  appeal  followed,  with  the  Ap- 
pellate Court  sustaining  the  trial  judge,  and  saying 
at  pages  515,  et  seq. : 

"The    affidavit    of    the    attorney    in    this   case 

shows  nothing  more  than  failure  to  observe  the 

Rule. 

The    literal    effect   of    non-compliance    with    the 

Rule  is  to  remov(^  trial  by  jury  from  among  the 

rights  of  the  parties  and  to  place  it  within  the 

sound  discretion  of  the  trial  court. 
******* 

We  hold  that  if  a  party  fails  to  observe  the 
conditions  of  this  clear  and  reasonable  rule  of 
court,  it  is  not  necessary,  in  order  to  apply  the 
consequences  of  the  rule  to  him,  to  show  that 
he  consciously  intended  to  incur  those  conse- 
quences. 

The  recurrence  of  the  problem  makes  advis- 
able a  clear  and  certain  statement  of  the  appli- 
cable rule.  We  hold  that  when  a  party  has  failed 
to  comply  with  the  requirements  of  the  Rule  in 
respect  to  demands  for  jury  trial,  and  thereafter 
appeals  to  the  court  to  grant  such  trial,  the 
matter  lies    within    the  sound  discretion  of  the 
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court.  In  exercising  that  discretion,  the  court 
may  consider  all  elements  pertinent  to  the  in- 
terests of  both  parties  and  also  to  the  general 
conduct  of  the  business  of  the  court.  The  sole 
exception,  if  any,  to  this  general  rule  should  be, 
as  we  have  indicated,  the  case  where  uncontrol- 
lable circumstances  prevent  compliance  with  the 
terms  of  the  Rule;  there  the  right  may  perhaps 
be  preserved. 

Our  present  holding  is  consistent  with  our  de- 
cision and  opinion  in  May  v.  Mehdn,  where  the 
same  question  was  before  us  under  Rule  38(b) 
of   the    Federal   Rules    of    Civil    Procedure,    28 

U.S.C.A.  following  section  723c. 
******* 

We-  do  not  find  that  the  trial  judge  abused  his 

discretion  in  denying  trial  by  jm^y  when  he  found 

no  circumstances  indicating   the   advisability   of 

such  tiial  in  the  interest  of  justice. 
******* 

Uncontrollable  circumstances  preventing  compli- 
ance might  perhaps  preserve  the  right,  but  neg- 
lect, whether  excusable  or  not,  cannot."  (Em- 
phasis ours.) 

In  so  holding,  the  Court  also  cited  a  number  of  the 
cases  hereinabove  discussed  and  cited  by  this  Court. 
In  addition  there  is  cited  Kennedy  v.  David 
(U.S.C.A.,  D.C.,  1940),  109  Fed.  (2d)  676,  where  a 
similar  factual  situation  had  occurred  in  the  Munici- 
pal Court  except  that  the  delay  in  demanding  the 
jury  was  just  four  days  but  more  than  one  month 
after  the  time  for  the  appearance  of  the  defendant. 
Upon  plaintiff's  objection  to  trial  by  jury  because 
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of  tho  failure  to  make  a  timely  doniand,  tlic  Court 
denied  the  deniaiid  and,  af'tei-  trial,  j^ave  plaintiff 
judgment.  In  affirming-  the  trial  Court,  the  Appellate 
Court  said  at  page  67(): 

''It  has  long  been  settled  that  a  right  to  jury 
trial  in  a  civil  action  may  he  waived  by  failure 
to  comply  with  reasonable  conditions." 

As  did  the  Kemiedy  case,  the  Kass  case  also  cited 
Bank  of  Columbia  v.  Okdu,  17  U.S.  2.35,  where  the 
Court  said  at  page  243: 

"But  a  power  is  reserved  to  the  judges  to  make 
such  rules  and  orders  'as  that  justice  may  be 
done;'  and  as  the  possession  of  judicial  power 
imposes  an  obligation  to  exercise  it,  we  flatter 
ourselves  that  in  i)ractice  the  evils  so  eloquently 
dilated  on  by  the  counsel  do  not  exist.  And  if 
the  defendant  does  not  avail  himself  of  the  right 
given  him,  of  having  an  issue  made  up,  and  the 
trial  by  jury,  which  is  tendered  to  him  by  the 
act,  it  is  presumable  that  he  cannot  dispute  the 
justice  of  the  claim.  That  this  view  of  the  sub- 
ject is  giving  full  etfect  to  the  seventh  amend- 
ment of  the  constitution,  is  not  only  deducible 
from  the  general  intent,  but  from  the  express 
wording  of  the  article  referred  to.  Had  the  terms 
been,  that  'the  trial  by  jury  shall  be  preserved,' 
it  might  have  been  contended  that  they  were  im- 
perative, and  could  not  be  dispensed  with.  But 
the  words  are,  that  the  right  of  trial  hif  jury 
sJutil  he  preferred,  which  places  it  on  the  foot  of 
a  lex  pro  se  introducta,  and  the  benefit  of  it  may 
therefore  he  relinquished/'  (Emphasis  ours.) 
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Also  cited  is  Fidelity  c&  Deposit  Co.  v.  United 
States,  187  U.S.  315,  where  the  Court  said  at  page 
320: 

'^If  it  were  true  that  the  rule  deprived  the  plain- 
tiff in  error  of  the  right  of  trial  by  jury,  we 
should  pronounce  it  void  without  reference  to 
cases.  But  it  does  not  do  so.  It  prescribes  the 
means  of  making  an  issue.  The  issue  made  as 
prescribed,  the  right  of  trial  by  jury  accrues." 

Also  cited  is  Capital  Traction  Co.  v.  Hof,  174  U.S. 
1,  w^here,  in  jjassing  on  the  question  of  the  statutes 
covering  jury  trial  in  Justice's  Court  in  light  of  the 
Seventh  Amendment,  the  Court  said  at  page  22: 

"While,  as  has  been  seen,  the  Seventh  Amend- 
ment to  the  Constitution  of  the  United  States 
requires  that  'the  right  of  trial  by  jury  shall  be 
preserved'  in  the  courts  of  the  United  States  in 
every  action  at  law  in  which  the  value  in  contro- 
versy exceeds  twenty  dollars,  and  forbids  any 
fact  once  tried  by  a  jury  to  'be  otherwise  re- 
examined, in  any  court  of  the  United  States,  then 
according  to  the  rules  of  the  common  law,'  mean- 
ing thereby  the  common  law  of  England,  and 
not  the  law  of  any  one  or  more  of  the  states  of 
the  Union,  yet  it  is  to  be  remembered  that,  as 
observed  by  Justice  Johnson,  speaking  for  this 
court,  in  Bank  of  Columbia  v.  Okely,  above  cited, 
it  is  not  'trial  by  jury',  but  'the  right  of  trial 
by  jury',  which  the  Amendment  declares  'shall 
be  preserved.'  It  does  not  prescribe  at  what 
stage  of  an  action  a  trial  by  jury  must,  if  de- 
manded, be  had;  or  what  conditions  may  be  im- 
posed upon  the  demand  of  such  a  trial,  consist- 
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eMtly  with  preserving  the  right  to  it.  In  passinp: 
upon  thos(»  (luestioiis,  tlic  judicial  decisions  and 
the  settled  ])7"aetiee  in  the  several  states  are  en- 
titled to  .i»Teat  weight,  iiiasmueh  as  the  Consti- 
tutions of  all  of  thcin  had  secured  the  right  of 
trial  by  juiy  in  civil  actions,  by  the  words  'shall 
be  preserved',  or  'shall  he  as  heretofore',  or 
'shall  remain  inviolate',  or  'shall  Ix^  held  sacred', 
or  by  some  (equivalent  expression."  (Emphasis 
ours.) 

Also  cited  is  Dnif/iiav  v.  United  States,  274  U.S. 
195,  where  the  Court  said  at  i)age  199: 

"Appellant's  failure  to  demand  a  trial  by  a  com- 
mon law  jury  amounted,  we  think,  to  a  waiver 
of  the  constitutional  right,  if  any,  now  claimed." 

Also  cited  is  y^akiis  v.  United  States,  321  U.S.  414, 
where  the  Ck)urt  said  at  page  444: 

"No  procedural  principle  is  more  familiar  to 
this  Court  than  that  a  constitutional  right  may 
be  forfeited  in  criminal  as  well  as  civil  cases  by 
the  failure  to  make  timely  assertion  of  the  right 
before  a  tribunal  having  jurisdiction  to  deter- 
mine it." 

Also  cited  is  Prince  Line  v.  American  Paper  Ex- 
ports (CCA.  2,  1932),  55  Fed.  (2d)  1053,  where  the 
(^ourt  said  at  page  1057: 

"The  respondent  was  l)ound  at  that  time  to  claim 
its  right  to  a  jur},  it  it  meant  to  insist  upon  it: 
for  a  jury  trial  is  not  in  civil  cases,  a  constitu- 
tional necessity;  a  defendant  mot/  Jose  if  hi/  in- 
action/' (Emphasis  ours.) 
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In  an  appeal  from  a  conviction  arising  out  of  kid- 
napping where  a  question  of  jurisdiction  was  raised 
because  the  Sixth  Amendment  of  the  Constitution 
conferred  on  the  accused  the  privilege  of  trial  by  jury 
of  the  district  where  the  crime  was  committed,  the 
Court,  in  miited  States  v.  Strewl  (CCA.  2,  1938),  99 
Fed.  (2d)  474,  pointed  up  the  difference  ])etween 
waiver  of  a  jury  in  a  civil  case  by  failure  to  make 
timely  demand,  and  the  requirement  that  in  criminal 
cases  a  jury  must  be  expressly  waived  by  the  accused, 
saying  at  page  478: 

"That  privilege  may  indeed  be  surrendered,  l)e- 
cause  the  privilege  of  any  trial  by  jury  whatever 
may  be  surrendered.  Patton  v.  United  States, 
281  U.S.  276,  50  S.  Ct.  253,  74  L.  Ed.  854,  70 

A.L.R.  263. 

******* 

It  is  true  that  under  rule  38(d)  of  the  Rules  of 
Civil  Procedure  for  District  Court,  28  U.S.C.A. 
following  section  723c,  he  who  does  not  season- 
ably demand  a  jury  may  not  have  one,  whether 
he  consents  or  not;  and  it  is  also  true  that  the 
Seventh  Amendment,  U.S.C.A.  Const.  Amend.  7, 
protects  that  privilege,  just  as  the  Sixth  protects 
it  in  a  criminal  case." 

As  authority,  the  Strewl  case  cites  Patton  v.  United 
States,  281  U.S.  276,  w^here  the  Supreme  Court  said 
at  page  299 : 

"Since,  however,  the  right  to  a  jury  trial  may  be 
waived,  it  would  be  unreasonable  to  leave  the 
court  i3owerless  to  give  effect  to  the  waiver  and 
itself  dispose  of  the  case.   Wo  are  of  opinion  that 


37 

the  court  has  aidhonty  iv  the  exercise  of  a  sound 
discretion  to  accept  the  waiver,  and,  as  a  neces- 
sary corollary,  to  proceed  to  the  trial  and  deter- 
mination of  the  cas(>  witli  a  reduced  nnmhcr  or 
without  a  jury;  and  that  jurisdiction  to  that  end 
is  vested  by  the  fore^oinc:  statutory  provisions." 
(Emphasis  ours.) 

Where  the  plaintiff  failed  to  make  timely  demand 
foi*  trial  by  jury  and  subsequently  a  demand  was 
denied  with  judgment  being  entered  for  the  defend- 
ants following  a  Court  trial,  the  Court,  in  Missouri 
Pac.  Transp.  Co.  v.  George  (C.C.A.-8,  1940),  114  Fed. 
(2d)  757  (Certiorari  Denied,  312  U.S.  681),  held  that 
the  trial  Court  had  not  erred  in  denying  plaintiff's 
motion  for  a  jury  trial,  stating  at  page  758: 

"Further,  the  record  does  not  show  that  the 
plaintiff  served  its  demand  for  a  jury  trial  upon 
the  other  ])arties  to  the  suit  or  that  it  indorsed 
such  demand  upon  its  pleadings  as  provided  in 
Rule  38(b)  of  the  Rules  of  Civil  Procedure,  28 
U.S.C.A.  following  section  723c,  subsection  (d) 
of  which  rule  i^rovides  that:  'The  failure  of  a 
party  to  serve  a  demand  as  re(]uired  by  this  rule 
constitutes  a  waiver  *  *  *  of  trial  by  iury.'  " 


*  *  * 


Where  the  issue  of  the  validity  of  a  patent  in  an 
infringement  case  was  tried  without  a  jury  and  re- 
sulted in  the  defendant  having  judgment,  and  on  ap- 
peal the  plaintiff  urged,  among  other  grounds,  that 
there  was  error  in  not  tiying  the  issue  of  validity 
before  a  jury,  the  Appellate  Court  in  Gasifier  Mfg. 
Co.  V.  General  Motors  Corporation  (C.C.A.-8,  1943), 
138  Fed.  (2d)  197,  said  at  page  199: 
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"The  contention  of  the  plaintiff  that  tlie  court 
erred  in  not  having  the  issue  of  invalidity  tried 
by  a  jury,  is  without  merit.  The  record  does  not 
show  that  there  was  any  demand  for  a  jury  trial, 
and,  under  Rules  38(d)  and  39(b)  of  the  Fed- 
eral Rules  of  Civil  Procedure,  28  U.S.C.A.  fol- 
lowing section  723c,  the  case  was  properly  tried 
as  a  jury- waived  ease." 

Where  plaintiff  sued  for  specific  performance  of  a 
contract  and  ''such  other  relief  as  the  court  may 
deem  i^ropcr''  and  subsequentlj"  moved  to  amend  the 
prayer  of  the  complaint  to  include  damages  with  the 
motion  being  denied,  together  with  plaintilf's  subse- 
quent motion  to  conform  the  pleadings  to  proof,  re- 
sulting in  the  trial  Court  granting  defendant's  motion 
for  an  involuntary  dismissal,  the  Court,  in  Gulben- 
kian  v.  Gulhenkian  (C.C.A.-2,  1945),  147  Fed.  (2d) 
173,  said  at  page  176: 

''Clearly  the  defendants  had  long  been  on  notice 
of  the  plaintiff's  potential  claim  for  damages.  If 
jury  trial  was  ever  claimable,  the  defendants' 
failure  to  claim  it,  whether  intentionally  or  in- 
advertently, was  a  waiver." 

In  Roth  V.  Ilyer  (C.C.A.-5,  1944),  142  Fed.  (2d) 
227  (Certiorari  Denied,  323  U.S.  712),  plaintiff  sued 
for  damages  for  breach  of  contract.  Because  of  a  fail- 
ure to  make  timely  demand  for  trial  by  jury,  the  case 
was  tried  by  the  Court  who  gave  judgment  to  the 
defendants.  On  appeal  a  reversal  occurred  and  the 
case  was  sent  back  for  "further  and  not  inconsistent 
proceedings'".    At  the  second  hearing  defendants  de- 
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inanded  a  .jiny.  The  trial  .)ud^•('  refused  the  demand, 
holding-  that  nothing'  hut  the  issue  of  damages  re- 
mained. Damages  wei'c  awarded  with  the  Court  re- 
jecting the  plaintiff's  theory  of  damages.  Ijoth  par- 
ties then  ap])ealed.  The  A])pel]ate  Court  held  that 
the  defendant  should  liave  moved  for  m  jury  under 
Rule  39  since  a  jury  had  ah'eady  heen  waived  under 
Rule  38  in  the  first  trial,  saying  at  page  228: 

"We  accordingly  hold  that  there  was  no  error 
here  on  the  retrial  in  refusing  the  demand  for 
a  jury  trial.  But  it  may  ha})pen  that  a  judge 
on  a  retrial  may  think  best  to  have  a  jury,  and 
Ijy  Rule  39(b)  in  such  a  case  the  Court  in  its 
discretion  upon  motion  unay  order  a  trial  by  jury, 
thoagli  there  is  no  longer  a  right  to  demand  ane.'' 
(Emphasis  ours.) 

The  Roth  case  was  subsequently  cited  in  Albert  r. 
U.  P.  Farnstvorth  cO  Co.  ((IC.A.-5,  1949),  17b  Fed. 
(2d)  198,  which  also  involved  a  suit  on  a  contract 
with  the  defendant  failing  to  make  a  timely  demand 
for  a  jury.  Judgment  went  for  the  plaintiff  and  the 
defendant  appealed,  urging  the  denial  of  a  jury  trial 
as  reversible  error.  The  x\ppellate  Court  reversed  on 
other  grounds,  stating  as  to  the  matter  of  a  tiial  by 
jury  at  page  203: 

''As  to  the  motion  for  trial  by  jury,  while  the 
right  to  a  jury  in  a  federal  court,  as  declared  by 
the  Seventh  Amendment  is  a  basic  and  funda- 
mental feature  of  our  system,  we  ai'e  of  the 
opinion  that,  because  of  the  lateness  of  the  de- 
mand, denial  was  not  error." 
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In  Abbe  v.  New  York,  N.  H.  d'  H.  B.  Co.  (C.C.A.-2, 
1948),  171  Fed.  (2d)  387,  a  personal  injury  action 
filed  in  the  State  Court  had  ])een  removed  to  the  Fed- 
eral Court  where  the  answer  was  filed  on  May  15,  1948. 
Short  of  a  month  the  plaintiff  was  notified  that  the 
case  had  been  placed  on  the  nonjury  calendar  for 
trial  and  thereupon  moved  to  transfer  the  case  to  the 
jury  calendar.  The  motion  was  denied  and  an  appeal 
followed.  The  Appellate  Court  held  that  the  order 
was  interlocutory  and  not  appealable  and  that  con- 
secjuently  the  appeal  had  to  be  dismissed.  Judge 
Learned  Hand  dissented,  stating  that  he  would  favor 
considering  the  apjjeal  as  an  application  for  a  writ 
of  mandamus,  and  in  this  connection  said  at  page 
389: 

"On  the  merits  the  order  ought  to  be  affirmed, 
for  it  is  clear  on  this  record  that  the  judge  did 
not  abuse  the  discretion  given  him  by  Rule 
39(b). 

In  the  following  cases,  a  demand  for  trial  by  jury 
was  stricken  because  the  same  had  not  been  served 
within  ten  days  after  the  last  responsive  pleading: 

Steinhardt  Novelty  Co.  v.  Arkay  Infants  Wear 

(U.S.D.C,  N.Y.,  1950),  10  F.R.D.  321,  323; 

Reeves  v.  Pennsylvania  R.  Co.  (U.S.D.C,  Md., 

1949),  9  F.R.D.  487,  488; 
Bullock  V.  Sterling  Drug  (U.S.D.C,  Pa.,  1948), 

8  F.R.D.  575; 
Steiger  v.  MuUaney  (U.S.D.C,  N.Y.,  1948),  8 
F.R.D.  486; 
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Gora  V.  Jenkins  Bros.  (U.S.D.C,  Conn.,  1948), 

8  F.RJ).  32; 
Irvine  v.  Luckenbach  Steamship  (Jo.  (U.S.D.C. 

N.Y.,  194()),  7  F.R.I).  127,  128. 


A. 

Unfamiliarity  with  Rule  38  is  insufficient  to  set  aside  waiver  of 
trial  by  jury. 

Appellant  asked  the  District  Court  to  set  aside  her 
waiver  of  trial  by  jury  because  such  waiver  was  "duo 
to  the  inadvertence  and  mistake  of  affiant  as  plain- 
tiff's counsel"  (R.  25).  In  substance,  the  asserted  in- 
advertence and  mistake  was  in  fact  nothins:  more 
than  unfamiliarity  with  the  rules  of  procedure.  In 
State  of  Delaware  v.  Massachusetts  Bonding  d  Ins. 
Co.  (U.S.D.C,  Del,  1942),  3  F.R.D.  65,  the  Court  held 
that  unfamiliarity  with  the  rules  of  procedure  was 
insufficient  grounds  to  require  the  setting  aside  of  a 
waiver  of  trial  by  jury.  Oddly  enough,  in  that  case 
the  District  Court  first  granted  defendant's  motion  to 
set  aside  the  waiver  because  the  Court  thought  coun- 
sel's unfamiliarity  was  excusable  since  he  "practices 
in  a  small  community  in  one  of  the  lower  counties  of 
this  District,  has  never  had  a  case  in  this  Court  and 
was  unfamiliar  with  the  Federal  Rules  of  Civil  Pro- 
cedure", but  on  re-argument  the  order  was  set  aside 
when  it  was  shown  that  defendant's  appearance  was 
entered  by  "one  of  the  well-known  law  firms  of  Wil- 
mington", a  fact  not  previously  kno^vn  to  the  Court, 
the  Court  saying  at  page  67 : 
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''In  short,  in  view  of  the  new  facts  I  have  little, 
if  anything,  upon  which  to  base  an  exercise  of  dis- 
cretion in  relieving  defendants'  waiver  of  a  trial 
by  jury.  Hence,  their  motion  for  jury  trial  is 
denied." 

In  MacDonald  v.  Central  Vermont  Ry.,  Inc.  (U.S. 
D.C.,  Conn.,  1940),  31  Fed.  Supp.  298,  the  Court  said 
at  page  299: 

''I  am  also  asked  to  rule  upon  the  validity  of 
the  plaintiff's  claim  of  trial  by  jury.  This  claim 
was  filed  long  after  the  time  limited  by  Rule 
38(b).  The  right  to  a  jury  trial  was  thus  waived 
under  Rule  38(d).  The  plaintiff,  in  effect,  is  seek- 
ing to  withdraw  his  waiver.  The  only  ground  upon 
which  plaintiff's  application  is  based  is  that  in 
November,  1938,  when  the  pleadings  were  closed, 
the  plaintiff's  attorney  was  not  familiar  with  the 
relevant  provisions  of  the  new  rules  and  that  the 
rules  themselves  were  not  readily  available  to  him 
in  published  form. 

But  the  plaintiff  brought  his  action  to  this 
Court  in  October,  1938,  after  the  new  rules  had 
become  effective.  Consequently,  the  limited  ex- 
ception for  pending  actions  provided  in  Rule  86 
is  not  applicable  here.  Certainly  the  new  rules  as 
promulgated  and  reported  to  Congress  were  avail- 
able in  October,  1938,  in  any  reputable  bar  library. 
Altogether,  even  if  in  a  proper  case  the  court  has 
power  to  relax  the  rigor  of  Rule  38(b)  (a  point 
which  I  find  it  unnecessary  to  decide)  I  must 
rule  that  the  grounds  upon  which  this  applica- 
tion is  based  are  inadequate.  One  who  invokes 
the  jurisdiction  of  a  federal  court  is  charged  with 
notice  of  the  plain  language  of  the  rules  regulating 
its  procedure/'  (Emphasis  ours.) 
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In  Kriissmam  v.  Omaha  Woodmm  Life  Inn.  Sor. 
(U.S.D.C,  Idaho,  1941),  2  F.R.D.  .3,  i)laintiff's  attor- 
ney failed  to  make  timely  demand  "by  reason  of  ovei-- 
sio-ht".  In  refusin^^  to  set  aside  the  waiver,  the  Coni-t 
said  at  page  4: 

''The  Courts  wlio  have  interpreted  the  ndf 
where  the  discretion  was  exercised  and  motion 
for  trial  by  jury  was  granted  after  tlie  time  to 
demand  it  has  elapsed  seem  to  be  based  upon  a 
showing  made  disclosing  some  circumstances  other 

than  the  bare  oversight  of  counsel. 
****♦«» 

Should  the  motion  be  granted,  it  would  have  to 
be  based  merely  on  the  simple  request  and  noth- 
ing more.  To  do  that  the  Court  would  be  acting 
arbitrarily  which  it  should  not  do,  and  therefore 
the  motion  of  the  plaintiff  is  denied." 

In  Arnold  v.  Chicago,  B.  ^'  Q.  R.  Co.  (U.S.D.C, 
Neb.,  1947),  7  F.R.D.  678,  plaintiff  filed  a  personal 
injury  action  in  the  state  Court  and  defendant  re- 
moved the  same,  filing  its  answer  in  the  Federal 
Court.  As  in  the  case  at  bar,  a  demand  for  trial  by 
jury  was  not  timely.  In  denying  a  subsequent  demand, 
the  Court  commented  on  the  difference  between  State 
and  Federal  practice  and  stated  that  such  was  not  a 
sufficient  reason  to  set  aside  the  waiver  of  trial  In 
jury,  saying  at  pages  679,  et  seq. : 

'*If  it  be  considered,  in  its  literal  form,  as  a 
demand  as  of  right  for  a  trial  by  jury  upon  the 
theory  that  the  right  exists  because  the  case  was 
filed  originally  in  the  Nebraska  state  court,  it  is 
without  validity.   It  is  unquestioned  that  the  case 
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is  one  in  which  a  trial  by  jury  may  be  demanded 
in  this  court  by  timely  action,  and  that,  if  it  had 
not  been  removed  from  the  state  court,  its  trial 
there  would  have  been  had  before  a  .iury.  unless 
both  parties  by  stipulation  had  waived  such  trial. 
But  those  circumstances  are  not  controlling  upon 
the  present  question. 

The  case  came  here  v^ith  only  the  petition  filed. 

And  the  issues  were  matured  in  this  court.    In 

such  situations  Rule  81(c)  is  to  be  administered. 

It  provides  that,  'These  rules  apply  to  civil  actions 

removed  to  the  district  courts  of  the  United  States 

from  the  state  courts  and  govern  all   procedure 

after  removal.' 
******* 

Thus  by  Rule  81(c),  Rule  38,  in  its  several  sub- 
divisions, becomes  applicable  to  removed  cases. 
And  by  Rule  38(b),  in  association  with  Rule  6(e), 
when  service  of  the  last  pleading  directed  to  the 
triable  issue  is  by  mail,  the  time  within  which  a 
jury  trial  may  be  demanded  is  explicitly  pre- 
scribed.   The  limitation  there  declared   has   not 

been  observed  in  this  instance. 
******* 

It  may  be  added  that  as  a  matter  of  judicial 
administration  judicial  indulgence  ought  rarely 
to  grant  a  trial  by  jury  in  default  of  a  timely 
request  for  it.  Such  laxity  is  calculated  to  in- 
spire indifference  to  the  requirements  of  the  rules 
in  their  entirety,  to  countenance  tardiness  in  pro- 
cedural and  trial  performance,  and  ultimately  to 
defeat  the  avowed  purpose  of  the  rules  to  achieve 
punctuality  in  the  administration  of  justice.  More 
immediately,  it  will  inevitably  create  confusion  in 
trial  dockets  and  accomplish  unanticipated  and  in- 
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tolerable  eontinuances  of  trials.   The  eonHer|nenees 
are  uninviting. 

An  order  is  being  entered  den3nng  the  motion." 
(Emphasis  ours.) 

In  Botvles  v.  Samonm  (U.S.D.C.,  Pa.,  194()),  7 
F.R.D.  104,  a  r'omplieated  O.P.A.  rent  ease  was  befoi-e 
the  Court.  The  defendant  had  moved  to  set  aside  the 
waiver  of  trial  by  jury  for  the  reason  that  eounse) 
had  assumed  that  the  procedure  in  the  Fedeial  Court 
as  to  trial  by  jury  in  civil  proceedings  was  the  same 
as  the  practice  in  the  State  (-ourts  and  consequently, 
through  inadvertence  and  mistake,  was  unaware  that 
Rule  38  required  that  a  timely  demand  for  a  jury  be 
made.  In  passing  on  this  matter,  the  District  Court 
observed  that  when  the  rules  tirst  went  into  effect,  at 
least  one  Court  had  held  that  the  reason  given  by 
counsel  was  '^ excusable  neglect",  citing  Albert  Hoff- 
mann, Inc.  V.  Textile  Mach.  Works,  27  Fed.  Supp.  431 . 
The  Court  also  noted  that  a  contrary  view  had  been 
expressed  by  other  Courts,  of  which  MacDonahl  r. 
Central  Vermont  By.  Inc.,  31  Fed.  Supp.  298,  cited 
supra,  is  an  example.  Although  the  motion  was  granted 
on  the  grounds  that  the  many  factual  issues  made  a 
jury  trial  advisable,  the  Court  was  careful  to  say  that 
the  granting  of  the  motion  was  ^'not  to  be  constnu^d 
as  a  practice  of  this  Court  to  make  similar  rulings 
where  the  reason  advanced  is  that  counsel  *  *  *  is  not 
familiar  vdth  the  rules".  Specitically  the  Court  said 
at  page  105: 

"Although  the  Court  realizes  that  members  of 
the  bar  in  outlying  counties  do  not  generally  have 
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regular  occasions  to  practice  in  Federal  Court, 
when  an  attorney  is  admitted  to  practice  before 
this  Court,  he  is  charged  with  the  responsihility  to 
learn  the  rules  of  practice  and  procedure  and 
said  rules  are  available  in  all  law  libraries." 
(Emphasis  ours.) 

It  would  seem  clear  to  appellee  from  the  foregoing- 
cases  that  the  reason  given  ])y  appellant  in  asking 
that  the  Court  set  aside  appellant's  waiver  of  trial 
by  jury  is  entirely  insufficient  since  apparently  it  was 
due  solely  to  appellant's  San  Francisco  counsel  being 
unfamiliar  with  the  Federal  Rules  in  urging  inad- 
vertence and  mistake.  It  is  well  established  that  in 
the  absence  of  some  compelling  showing,  unfamiliarity 
with  Rule  38  is  insufficient  grounds  for  this  Court  to 
set  aside  a  waiver  of  trial  by  jury  especially  where  the 
District  Court,  in  its  discretion,  has  ruled  otherwise. 

B. 

Appellant  acquiesced  to  her  day  in  Court  without  a  jury. 

Even  if  appellant  could  find  some  comfort  in  the 
authorities  indicating  that  the  District  Court  abused 
its  discretion  as  a  matter  of  law  in  refusing  to  set 
aside  her  waiver  of  trial  by  jury,  the  fact  that  appel- 
lant went  to  trial  without  demanding  a  jury  at  any 
time  after  her  motion  was  denied  would  in  itself 
constitute  a  final  waiver  precluding  further  relief 
following  judgment  in  favor  of  appellee.  In  this  con- 
nection, the  Supreme  Court  said  in  Didgnan  v.  United 
Stales,  274  U.S.  195,  at  page  198 : 

''The  right  to  a  jury  trial  may  be  waived  where 
there  is  an  appearance  and  participation  in  the 


47 

trial  without  demanding  a  jury.  Kearney  v.  Case, 
12  Wall.  275,  20  L.  ed.  395;  Pere^o  v.  Dodge,  163 
U.S.  1()0,  166,  41  L.  vd.  113,  117,  11  Sup.  Ct.  Rep. 
971,  18  Mor.  Min.  Rep.  364." 

In  S7nUh  v.  Cmhimin  Motor  Works  (C.C.A.-8, 
1950),  178  Fed.  (2d)  953  (rehearing  denied),  a  con- 
tract action  was  before  the  Court,  the  defense  beinjr 
that  there  was  no  contract.  After  the  issues  wore 
framed,  defendants  apparently  made  a  timely  demand 
for  a  jury,  with  plaintiffs  having  made  no  such 
demand.  When  the  case  came  on  for  trial  the  judge 
stated  that  the  first  question  was  whether  there  was 
a  contract  and  this,  being  a  question  of  law,  was  one 
for  the  Court  rather  than  for  a  jury,  following  the 
determination  of  which  it  could  be  ascertained  whether 
or  not  a  jury  was  needed.  Neither  party  objected  to 
this  ruling.  The  case  proceeded  as  the  Court  directed 
and  the  Court  found  for  the  defendant,  holdins:  that 
there  was  no  contract,  and  dismissing  the  jury.  Plain- 
tiffs appealed,  urging  reversible  error  in  iiot  sub- 
mitting the  contract  question  to  a  jury,  there  being  no 
issue  as  to  the  sufficiency  of  the  evidence  to  support 
the  findings  much  as  in  the  case  at  bar.  In  affirming, 
the  Appellate  Court  said  at  page  954: 

"The  second  assignment  is  that  the  court  com- 
mitted reversible  error  in  failing  to  submit  to  a 
jury  the  issue  as  to  the  existence  of  the  contract 
sued  on.  The  answer  is  that  the  appellants  not 
only  never  demanded  a  jury  as  required  l\v  Rule 
38  of  the  Federal  Rules  of  Civil  Procedure.  28 
U.S.C.A.,  but  consented  to  a  trial  of  the  erne 
before  the  court,  as  also  did  the  appellee.  A]ipel- 
lants  do  not  argue  that  the  findings  of  fact  of  the 
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trial  judge  concerning  the  existence  of  the  con- 
tract sued  on  were  clearly  erroneous  under  Rule 
52  of  the  Rules  of  Civil  Procedure.  On  the  con- 
trary, they  take  no  exceptions  to  any  of  the  find- 
ings by  the  trial  court;  but,  admitting  that  the 
question  of  whether  there  was  a  contract  was  a 
question  of  fact  on  which  the  evidence  was  in 
dispute,  they  insist  that  the  court  should  have  sub- 
mitted that  issue  to  a  jury.  Appellants  having 
waived  a  trial  hy  a  jury  are  in  no  position  now 
to  complain  that  the  court  decided  against  them 
the  question  submitted  to  it. 

The  judgment  of  the  District  Court  is  affirmed." 
(Emphasis  ours.) 

In  Fireman's  Ins.  Co.  of  Newark  v.  Smith  (C.C.A.- 
8,  1950),  180  Fed.  (2d)  371  (rehearing  denied;  certio- 
rari denied,  339  U.S.  980),  the  trial  Court  called  a  jury 
on  its  own  motion  for  an  advisory  verdict  on  equitable 
issues.  The  parties  engaged  in  the  trial  without  objec- 
tion as  to  the  calling  of  a  jury.  The  defendants  re- 
covered judgment.  Plaintiff  urged  on  appeal  that  the 
trial  Court  had  erred  in  calling  a  jury  on  its  own 
motion  over  plaintiff's  objection.  As  to  this  the 
Appellate  Court  said  at  page  375 : 

"It  follows  that  the  court  did  not  err  in  call- 
ing an  advisory  jury.  It  also  follows  that  appel- 
lant cannot  be  heard  to  complain  because  it  in 
effect  agreed  to  trial  by  an  advisory  jury  in  that 
it  saved  no  objection  to  the  jury,  but  acquiesced 
in  the  procedure." 

Likewise,  in  Hargrove  v.  American  Cent.  Ins.  Co. 
(C.C.A.-10,  1942),  125  Fed.   (2d)   225,  where  the  ac- 
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(ion  was  one  for  declaratory  jiul^^Tricnt  (.?i  n  polir-y. 
noithor  party  domanded  a  .iiiiy  and  tlu;  Court  im- 
paneled an  advisory  jury  with  neither  party  objeft- 
ing.  Also  without  objection  the  Court  sul)mitted  cer- 
tain interrogatories  to  the  jury  which  wei'e  answered. 
Thereafter  the  Court  disrec^arded  the  jury's  verdict 
and  made  independent  findings,  stating  that  the  ver- 
dict of  the  jury  was  advisory  only  and  so  considered 
by  the  Court.  On  appeal  it  was  urged  that  the  Court 
erred  in  impaneling  an  advisory  jury  and  in  this 
connection  the  Court  said  at  page  229: 

''The  insured  not  only  consented  to  the  proce- 
dure, but  he  is  not  prejudiced  thereby  and  can- 
not now  complain/' 

Appellant  apparently  concedes  that,  prior  to  the 
adoption  of  the  Rules  of  Civil  Procedure,  a  party 
litigant  could  voluntarily  waive  trial  by  jury  by  pro- 
ceeding to  trial  before  the  Court  without  objection 
for  the  reason  that  such  constituted  a  conscientious, 
intentional  and  voluntary  waiver  on  the  part  of  the 
party  in  question.  (A.O.B.  11-17.)  We  have  seen  from 
the  foregoing  cases  that,  since  the  adoption  of  such 
rules,  the  Courts  still  regard  proceeding  to  ti'ial  before 
the  Court  alone  and  without  objection  as  constitutiiig 
a  waiver  of  trial  by  juiy.  In  other  words,  the  Rules 
of  Procedure  have  in  no  way  changed  the  well-estab- 
lished rule  in  this  regard.  Appellant  acquiesced  to  her 
day  in  Court  without  a  jnry. 
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C. 

The  authorities  do  not  support  appellant. 

Appellant  has  cited  no  case,  and  we  have  found 
none,  where  the  District  Judge  in  the  exercise  of 
sound  discretion  refused  to  set  aside  a  waiver  of  trial 
by  jury  with  the  Appellate  Court  reversing  because 
of  alleged  abuse  of  discretion.  But  that  is  exactly  what 
appellant  is  asking  this  Court  to  do  on  a  record  clearly 
showing  no  abuse  of  discretion  and  with  numerous 
cases  holding  otherwise  as  hereinabove  cited. 

Appellant  cites  six  cases  where,  without  exception, 
for  some  special  reason  the  District  Judge  in  his  dis- 
cretion set  aside  the  waiver  of  trial  hi]  jurif.  In 
Sofarelli  Bros.  v.  Elgin  (C.C.A.-4,  1942),  129  Fed. 
(2d)  785  (A.O.B.  18),  the  case  had  been  removed 
from  the  state  Court,  following  which  the  plaintiff 
failed  to  demand  a  jury.  However,  at  the  time  of 
trial  the  judge  exercised  his  discretion  in  faA^or  of 
granting  a  jury  trial  on  plaintiff's  motion  for  the, 
same.  Apparently  plaintiff  had  made  a  written  re- 
quest to  the  clerk  for  a  jury  trial  and  the  letter  so 
requesting  had  been  lost.  Also,  ten  days  before  trial, 
during  an  argument  on  the  taking  of  a  deposition  the 
matter  of  a  jury  trial  was  mentioned,  xit  any  rate, 
over  defendant's  objection,  the  trial  judge  saw  fit  to 
call  a  jury  rather  than  deny  one,  and  the  Appellate 
Court  affirmed,  holding  that  although  there  was  no 
formal  compliance  with  Rule  38,  the  rule  had  been 
complied  with  in  spirit  and  the  trial  judge  did  not 
err  in  exercising  his  discretion  to  allow  a  jury. 
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Tn  Container  Co.  v.  Carpenter  Container  Corp.,  U 
F.R.D.  261  (A.O.B.  18),  tho  District  Judge  set  aside  a 
waiver  because  of*  "excusable  neglect"  arising  nut  of 
failure  to  demand  a  jury  within  time  and  pridr  t(. 
the  separation  for  trial  of  a  non-Jury  })atent  matter 
from  anti-trust  issues  raised  in  a  counterclaim,  the 
plaintiff  desiring  a  jury  trial  of  the  latter. 

Tn  Paper  Stj/Ustfi,  hie.  v.  Fitchhurfi  Paper  Co.,  9 
F.R.D.  4  (A.O.B.  18),  again  the  District  Judge  al- 
lowed a  jury  trial  due  ''to  the  peculiar  circumstances 
involved"  arising  out  of  a  ''maze  of  legal  procedure" 
causing  plaintiff  to  lose  sight  of  the  time  within  which 
to  demand  a  jury. 

Again,  in  Ferris  v.  Farnstvorth  Television  <f-  Emlia 
Corp.,  8  F.R.D.  489  (A.O.B.  18),  plaintiff  had  de- 
manded a  jury  in  the  state  Court  before  removal, 
clearly  evidencing  an  intention  not  to  waive  the  same, 
and  then  neglected  to  repeat  such  demand  thereafter. 
The  District  Judge  set  aside  an  apparent  waiver,  not 
because  plaintiff  had  any  right  to  a  trial  by  jury  in  the 
opinion  of  the  Coui't,  but,  in  the  exercise  of  the  Court's 
discretion,  the  Court  felt  that  the  failure  to  make 
timely  demand  was  excusable  in  view  of  the  demand 
previously  filed  in  the  state  Court. 

Where  similar  facts  were  ]n'esented  in  Wanlrf  p  r. 
New  York  Ufe  Ins.  Co.,  1  F.R.D.  175  (A.O.B.  19). 
a  similar  ruling  was  handed  down  by  the  District 
Judge,  holding  that  it  was  not  necessary  to  re])eat 
the  demand  made  in  the  state  Court  prior  to  removal. 
It  should  be  noted  in  passing  that  nothing  would  have 
prevented  appellant  from  endcn-sing  such  a  demand 
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on  her  complaint  when  she  filed  it  in  the  state  Court 
knowing  that  she  was  suing  and  serving  a  foreign 
corporation  which  was  entitled  to  remove  the  case  to 
the  Federal  Court. 

Again  in  Griiskin  v.  Netv  York  Life  T7is.  Co.,  1 
F.R.D.  22  (A.O.B.  19),  plaintiff  brought  suit  in  the 
state  Court  where  right  of  trial  by  jury  existed  without 
demand — unlike  our  own  state  Court  practice  where 
a  jury  must  be  demanded  when  filing  a  memorandum 
to  set  the  case  for  trial  or  it  is  waived  by  the  party 
filing  the  memorandum.  On  removal,  counsel  failed 
to  make  a  timely  demand  in  the  Fedei'al  Court.  The 
District  Judge  set  aside  the  waiver  because,  in  the 
opinion  of  the  Court,  counsel  did  not  realize  that  the 
Rules  of  Civil  Procedure  which  ^'had  not  been  in 
operation  for  a  long  period",  replaced  the  state  rules, 
otherwise,  ''the  delav  in  the  instant  case  was  such 
as  to  preclude  the  Court  from  exercising  its  discretion 
in  favor  of  the  motion". 

There  is  no  case  holding  that  where  the  District 
Judge  refuses,  in  his  discretion,  both  before  and  after 
a  Court  trial,  to  act  to  set  aside  a  waiver  of  trial  by 
jury,  such  in  itself  constitutes  reversible  error.  There 
must  be  a  showing  of  an  abuse  of  that  discretion. 
There  has  been  no  such  showing  in  this  case. 


CONCLUSION. 

Not  only  was  there  no  error  in  the  refusal  of  the 
District  Court  to  set  aside  appellant's  waiver  of  trial 
by  jury,  but,  in  addition,  the  record  shows  that  appel- 
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lant  could  not  have  been  prejudiced  because  she  failed 
to  prove  her  case,  requirinp^  that  a  motion  foi-  invohm- 
tary  dismissal  be  granted  to  withdraw  the  case  from 
the  trier  of  the  facts.  The  record  also  shows  no  com- 
pelling reason  in  law  or  in  fact  why  the  Court  below 
should  have  granted  appellant's  motion  to  set  aside 
the  waiver  of  trial  by  jury.  We  contend  that  I'cversible 
error  has  not  been  committed  and  that  the  judirment 
of  the  lower  Court  should  be  affiraied. 

Dated,  San  Francisco,  California, 
October  8, 1951. 

Respectfully  submitted, 

Hadsell,  Murman  &  Bishop, 
Sydney  P.  Murman, 
Richard  S.  Bishop, 

Attorneys  for  Appellee. 
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I.   introduction. 

Appellee  lias  I'ailed  to  make  even  a  jiretense  at 
answering:  the  erux  of  appellant's  ar,u:ument  (^n  this 
appeal,  namely,  that  if  Rule  38(d)  is  to  be  eonstrned 
as  defininc:  a  "waiver"  of  trial  by  jury  to  eliminate 
the  element  of  intentional  and  voluntary  relinquish- 
ment of  the  right  to  jury,  it  is  contra ly  to  the  Seventh 
Amendment.  (A.O.B.,  11-17.)  The  cases  cited  by 
appellant  on  this  constitutional  point  stand  wholly 
uncontradicted. 

Appellee  has  rather  chosen  to  pad  its  brirf  with 
matter  irrelevant  to  this  appeal.  (Note  pp.  r)-21  inclu- 
sive.) It  has  chosen  not  to  follow  the  order  found  in 
appellant's  opening  brief,  since  to  do  so  would  have 


highlighted  its  omission  to  answer  the  constitutional 
issue  and  authorities.  In  this  reply,  however,  we  will 
for  the  convenience  of  the  Court  follow  the  order  of 
appellee's  brief  being  answered. 


n.     ANSWERING  APPELLEE'S  STATEMENT  OF  THE  CASE. 

(A.R.B.,  1-4.) 

We  detect  no  quarrel  with  the  sequence  or  accurac.y 
of  facts  as  set  forth  (A.O.B.,  2-4)  and  especially 
those  regarding  the  removal  to  the  federal  Court.  The 
time  to  demand  jury  had  expired  prior  to  defendant's 
opposition  to  remand  being  filed. 

x^Lppellee  alleges  that  ''appellant  had  her  day  in 
Court"  (A.R.B.,  1-4),  inferring  that  by  now  demand- 
ing a  jury  she  is  taking  some  kind  of  unfair  advan- 
tage of  appellee.  This  merely  begs  the  question;  her 
"day  in  Court",  guaranteed  by  the  Constitution,  was 
a  day  tvith  a  jury;  in  opposing  appellant's  original 
motion  for  a  jury  appellee  induced  the  C^ourt  to 
deprive  her  of  that  right.  Re-trial  is  just  and  proper 
when  a  jury  is  erroneously  withheld.  Bmjlis  v.  Trav- 
elers' Ins.  Co.,  113  U.S.  316,  28  L.ed.  989. 


IIL    ANSWERING  APPELLEE'S  CONTENTION  I  THAT  APPEL- 
LANT'S CASE  LACKED  MERIT.  (A.R.B.,  5-21.) 

The  nub  of  appellee's  16  pages  of  argument  on  the 
merits  (pp.  5-21)  which  is  irrelevant  to  the  issues  on 
this  appeal  and  which  obviously  was  inserted  to  be- 
cloud the  true  issue,  is  to  be  found  in  the  assertion 


contained  in  the  last  paragraph,  bottom  of  page  20, 
that  plaintiff  failed  to  prove  the  charging:  part  of  her 
complaint  and  therefore  had  no  case  against  the 
appellee,  hence  was  not  prejudiced  through  the  denial 
of  a  jury. 

The  answer  to  this  tenuous  argument  is  short,  sim- 
ple and  devastating:  plaintiff  had  made  out  a  prima 
facie  case  and  defendant's  motion  for  a  nonsuit  was 
denied.  (Tr.  41-2;  44.)  This  raised  a  (piestiim  of  fact 
upon  which  plaintiff  was  entitled  under  the  Constitu- 
tion to  have  a  jury.  That  right  could  not  be  satisfied 
in  the  absence  of  waiver  by  having  a  judge  instead  of 
a  jury  pass  on  the  factual  issue. 

Appellee's  rejK'ated  assertion  that  appellant  "now 
wants  a  new  trial  because  the  trier  of  facts  who  found 
against  her  was  a  District  Judge  and  not  a  jury" 
(A.R.B.,  5),  intimates  that  appellant  deliberately 
])lanned  a  Court  trial  so  she  could  claim  a  second  trial 
before  a  jury  should  she  lose  before  th(»  Court,  all  to 
the  prejudice  of  a]ipellee.  Nothing  could  be  more 
false;  appellant  has  consistently  sought  jury  trial 
from  the  beginning  and  submitted  to  Court  trial  only 
after  her  motion  for  jury  was  ovei'ruled  due  to  a])pel- 
lee's  vigorous  opposition.  Ai)])ell('c  itself  (piotes  au- 
thority that  the  interlocutory  order  denying  jury  was 
not  appealable.  (Ahbe  v.  Nnv  York,  N.  H.  i(-  If.  R.  Co., 
171  F.  (2d)  387.)  Even  in  cases  where  a  statutoiy 
appeal  lies  from  an  interlocutory  order  (as  it  does 
not  here)  no  ])rejudice  can  result  from  a  failure  to 
elect  such  appeal  rather  than  appealing  from  the 
judgment.    {Victor  Talking  Machine   Co.   v.   George, 


105  F.  (2d)  697,  699.)  In  truth,  if  blame  there  be  for 
two  trials,  it  lies  squarely  on  the  appellee  who  pre- 
vented jury  trial  in  the  first  place  over  the  objections 
of  appellant. 


IV.  ANSWERING  APPELLEE'S  CONTENTION  II  THAT  THE  DIS- 
CRETION OF  THE  DISTRICT  COURT  IN  REFUSING  TO  SET 
ASIDE  WAIVER  OF  TRIAL  BY  JURY  WAS  NOT  ABUSED. 
(A.R.B.,  21-41.) 

Examination  of  the  decisions  cited  and  quoted  by 
appellee  proves  them  to  be  not  in  point  in  that  they 
do  not  consider  the  questions  pertinent  to  this  appeal. 
Many  merely  rely  on  Rule  38  as  authority  for  the 
statement  that  failure  to  make  demand  for  jury  Avithin 
the  10  days  constitutes  waiver.  To  cite  them  here, 
where  the  rule  itself  is  challenged,  is  to  lift  oneself  by 
his  own  bootstraps  by  classical  circular  reasoning. 

Other  cases  cited  were  equity  actions  involving  ac- 
countings and  the  like,  or  involved  ''advisory"  juries 
only.  Or  we  find  that  the  passage  of  great  lengths  of 
time  (up  to  two  years),  or  intervening  events  preju- 
dicing opponent  or  Court,  or  even  the  actual  unequivo- 
cal statements  of  counsel  that  no  jury  was  desired  by 
the  client,  all  indicate  clearly  that  the  statements 
quoted  by  appellee  from  such  cases  are  not  pertinent 
to  the  present  set  of  facts. 

Many  of  appellee's  quotations  are  directed  to  false 
issues,  and  "prove"  only  what  is  clearly  the  law  and 
naturally  accepted  as  such  by  us.  Thus  the  citations 
as  to  the  effect  that  right  to  jury  can  be  waived,  can 


1)0  lost  by  inaction,  ran  he  lost  hy  failure  to  make 
timely  demand,  cte.,  are  straining'  to  make  a  point 
already  made  hy  us  in  our  opening^  biief.  ConeediuK 
that  it  ran  he  waived,  and  that  the  Court  cjm  aeeept 
such  a  waiver,  the  real  problem  is  was  it  waived;  this 
raises  the  issue  of*  what  constitutes  a  waiver.  And  at 
this  [)oint  the  shallow  treatment  by  appellee  becomes 
evident.  Elxamination  of  the  cases  cited  by  appellee 
emphasizes  that  the  Courts  simply  have  not  ffone  into 
the  question  here  presented. 

It  should  be  here  emphasized  that  appellee  ritrs  no 
rase  ivhatever,  and  we  know  of  none,  where  the  Court 
tests  the  'Svaiver"  of  Rule  38  ac^ainst  the  essentials 
of  a  true  waiver:  all  have  been  content  to  let  the  rule 
stand  on  its  ov^m  merits  in  that  regard  and  accept  it 
as  a  'Svaiver"  solely  because  the  rule  so  terms  it. 
However,  we  find  that  in  practically  all  of  the  cases 
involving  the  point  of  w-aiver  under  Rule  38,  a  true 
waiver  exists  under  the  facts  showing  voluntaiy  and 
knowing  acts  of  relinquishment  or  facts  from  which 
the  same  was  fairly  inferred  under  the  pre-rule  cases. 
This  has  made  it  unnecesary  for  the  Coui-ts  to  really 
critically  examine  Rule  38  as  to  whether  it  violated 
the  Seventh  Amendment. 

Appellee  cites  the  notes  of  the  Advisory  Committee 
on  Rules  (A.R.B..  21-22),  but  this  merely  em])hasizes 
the  fact  that  under  appellee's  theory  and  that  applied 
by  the  trial  Court  the  safeguard  of  the  Seventh 
Amendment  was  circumvented  by  Rule  38.  State  prac- 
tice cited  is  of  questionable  help  and  clearly  led  the 
committee    astray.     It    overlooked   that   the    Seventh 


Amendment  applies  only  to  federal  Courts,  not  to 
state  Courts.  (Pearson  v.  Yetvdall,  95  U.S.  294,  24 
L.ed.  436,  437.) 

Appellee  quotes  an  extract  from  23  Marq.  L.  Rev. 
159  appearing  in  the  commentaries  to  Rule  38,  which 
overlooked  Pearson  v.  Yewdall,  supra,  and  similar 
cases.  (A.R.B.,  22.)  Appellee  carefully  refrained, 
however,  from  quoting  other  law  reviews  preceding 
the  Marquette  extract  in  the  commentaries.  We  briefly 
supply  part  of  this  deficiency: 

*'  'It  would  seem  that  reference  to  state  law  to 
determine  the  right  to  trial  by  jury  is  clearly  im- 
proper, not  only  on  the  theory  that  this  is  a  federal 
constitutional  question  to  be  decided  on  the  au- 
thority of  federal  cases,  but  also  on  the  accepted 
conflict  of  laws  doctrine  that  for  choice  of  law 
purposes  the  right  of  trial  by  jury  is  a  pro- 
cedural matter.'  1941,  16  St.  John's^  L.  Rev.  44 
«  «  * 

'^  ^The  right  to  trial  by  jury  according  to  the 
rules  of  the  common  law  as  directed  in  the 
Enabling  Act  [Section  723c  of  this  title]  is  of 
course  preserved,  but  a  method  of  waiver  of  jury 
trial  has  been  provided  for — an  innovation  in  fed- 
eral practice.  *  *  *  The  purpose  of  the  implied 
waiver  was  to  protect  judgments  on  defective 
special  verdicts,  and  not  to  deprive  litigants  of 
trial  by  jury.  *  *  *'  24  Minn  L.  Rev.  1." 

Appellee  then  quotes  numerous  cases  to  the  general 
effect  that  basic  issues  formerly  triable  as  of  right 
are  still  triable  as  of  right  under  Rule  38.  These 
cases   lead   directly   up   to   the   question   in    issue   in 


this  appeal — tlioii  stop  short  hcfovo  it  without  px- 
ami7iin,i>-  tho  riilo  as  appliod  here  tf>  dnprivp  a  liti- 
gant of  hvv  constitntioiial  rij^ht.  Wr  invitr  the 
honorable  Circuit  Court  fo  frsf  fhr  instant  fartn 
by  any  recognized  definition  of  waiver  except' 
ing  only  the  arbitrary  one  found  in  Rule  .W(d).  Only 
by  a  play  on  words  oan  appellant's  conduct  he  termed 
a  tvaiver. 

In  short,  examination  of  the  cases  nrp^ed  by  appel- 
lee will  show  that  the  quoted  phrases  were  merely 
general  statements  assuming  Rule  38  to  be  I'olid  with- 
out questioning  its  constitniionalitf/  i)i  any  way: 
Etelson  v.  Metropolitan  Life  Ins.  Co.,  137  F.  (2d)  62; 
United  States  v.  Strcwl,  99  F.  (2d)  474  (failing  to 
support  the  statement  for  which  cited  A.R.B.,  36, 
and  citing  only  a  pre-F.R.C.P.  case)  ;  Hargrove  v. 
American  Cent.  Ins.  Co.,  125  F.  (2d)  225;  Bonis  v. 
Aetna  Casualty  d-  Surety  Co.,  98  Fed.  Supp.  176 
(being  not  here  in  point  as  timely  demand  was 
clearly  made)  ;  McNabb  v.  Kansas  City  Life  Ins.  Co., 
139  F.  (2d)  591;  Steinhnrt  Novelty  Co.  v.  Arl'ay  In- 
fants Wear,  10  F.R.D.  321;  Steiger  v.  Mullaney,  8 
F.R.D.  486  (no  facts  given,  basis  of  discretion  there- 
fore unkno^^^l)  :  Gova  r.  Jenkins  Bros.,  8  F.R.D.  321 
(no  facts  given  but  Court  states  no  excuse  given). 
Or  involving  an  equitable,  not  common  law,  cause  of 
action:  Arnstein  r.  20th  Century  For  Film  Corp.,  3 
F.R.D.  58;  Fitzpatrick  v.  Sun  Life  Assur.  Co.  of 
Canada,  1  F.R.D.  713;  Duignan  v.  United  States,  274 
U.S.  195,  71  L.  ed.  996;  McXabb  r.  Kansas  City  Life 
Ins.  Co.,  supra   ("doubtful"  whether  any  jury  ques- 
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tion  existed)  ;  Missouri  Pac.  Trmisp.  Co.  v.  George, 
114  F.  (2d)  757;  Guehenkian  v.  Guebenkian,  147  F. 
(2d)  173.  Or  involving  a  real,  conscious  and  voluntary 
waiver  by  conduct  or  failure  to  demand  jury  for  sev- 
eral months  or  at  all,  usuall,y  to  the  prejudice  of  the 
Court  and  adverse  party:  Kenned//  v.  David,  109 
F.  (2d)  676;  Bank  of  ColumUa  v.  Okely,  17  U.S.  (4 
Wheaton)  235,  4  L.ed.  559 ;  Duignan  v.  United  States, 
274  U.S.  195,  71  L.ed.  996;  Prince  Line  v.  American 
Paper  Exports,  55  F.  (2d)  1053  (no  demand,  even  on 
appeal)  ;  Hargrove  v.  American  Cent.  Ins.  Co.,  125 
F.  (2d)  225;  Johnson  v.  Gardner,  179  F.  (2d)  114  (9 
months  late;  attorney  admitted  no  jury  intended); 
Fidelit/i  d^  Deposit  Co.  v.  Krout,  157  F.  (2d)  912  (jury 
first  requested  at  2nd  trial) ;  May  v.  Melvin,  141  F.  (2d) 
22  (4  months  late ;  jury  first  demanded  at  pretrial)  ; 
William  Goldnban  Theaters  v.  Kirkpatrick,  154  F. 
(2d)  66  (jurj^  first  demanded  two  years  late  at  2nd 
trial;  counsel  stated  omission  deliberate);  Baker  v. 
General  Motors  Corp.,  10  F.R.D.  512  (16  months  late; 
6  months  after  set  for  trial;  attorney  indicated  omis- 
sion deliberate)  ;  Glasifier  Mfg.  Co.  v.  General  Motors 
Corp.,  138  F.  (2d)  197  (no  demand  ever  made)  ;  Roth 
V.  Hyer,  142  F.  (2d)  227  (no  appeal  on  jury  point 
after  first  trial— see  Both  v.  Hyer,  133  F.  (2d)  5)  ; 
Albert  v.  B.  P.  Farnsworth  (jc  Co.,  176  F.  (2d)  198 
(jury  demanded  at  pretrial  less  than  month  before 
trial)  ;  Beeves  v.  Pennsylvayiia  B.  Co.,  9  F.R.D.  487 
(year  late,  no  reason  given)  ;  Bullock  v.  Sterling  Drug, 
8  F.R.D.  575  (over  three  months  late,  party  "agreed" 
jury  waived).    Or  involving  the  raising  of  an  issue 


ffivin,*;  i-iso  to  riglit  to  jury:  Fidelity  cf-  Deposit  Co.  v. 
United  States,  187  U.S.  315,  47  l..ed.  194  (if  no  issue 
inadc,  IK.  lin-ht  t(,  Jutv).  Or  involviu^r  nicToly  th<f 
timing-  of  jury  trial:  (CapitaJ  Traction  Co.  r.  Hof, 
174  U.S.  1,  43  L.ed.  873  (no  constitutional  require- 
inent  for  jury  before  justice  of  the  peace  so  lon^  as 
litiR'ants  accorded  as  of  right  an  appeal  therefrom 
and  trial  by  jury  in  ti'ial  de  novo).  ()v  holdin^^  that 
the  matter  was  properly  submitted  to  the  jury: 
Yakws  V.  United  States,  321  U.S.  414,  88  L.fd.  834. 
Or  being  decided  prior  to  adoption  of  the  i-ule,  iKMnL-^ 
therefore  confined  obviously  to  holding  on  basis  of  a 
true  waiver:  Prince  Line  v.  American  Paper  Exports, 
55  F.  (2d)  1053;  Patto)}  v.  United  States,  281  U.S. 
276,  74  L.ed.  854. 

Aj)pe]lee  quotes  Albert  v.  R.  P.  Farvsirorth  A-  Co., 
supra,  at  page  39,  A.O.B.,  but  omitted  the  next  sen- 
tence of  the  text  which  reads  as  folhnvs:  "We  are  of 
the  further  opinion,  however,  that  if  upon  remand  the 
discretion  of  the  Court  is  invoked  under  Rule  39(b) 
by  a  timely  motion  for  juiy  trial,  the  (^ourt  may,  aud 
in  the  ahsenee  of  strong  and  compelling  rea.sons  should, 
grant  the  motion."  (Emphasis  supplied.)  This,  we 
believe  to  be  typical  of  the  practice  of  appellee  in  its 
brief  to  distort  the  meaning  of  its  quotations  by  re- 
moving them  from  context  and  ignoring  the  distin- 
guishing factors  involved. 

Appellee  quotes  two  other  cases  in  this  section  that 
should  be  mentioned.  Del  no  v.  Market  St.  Rif.  Co., 
124  F.  (2d)  965  (A.R.B.,  p.  30),  concerns  itself  with 
abuse    of    discretion    only   and   does    not    contradict 
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appellant's  position  as  stated.  (A.O.B.,  6-11.)  Ahhe 
V.  New  York,  N.  H,  d  H.  R.  Co.,  171  F.  (2d)  387, 
confirms  our  position  that  no  appeal  from  denial  of 
jury  lay  until  after  final  judgment.  Appellee  quotes 
the  dissent  of  Judge  Hand;  the  majority  refused  to 
go  along  with  him  on  the  matter. 


V.  ANSWERING  APPELLEE'S  CONTENTION  A  THAT  UNFAMIL- 
lARITY  WITH  RULE  38  IS  INSUFFICIENT  TO  SET  ASIDE 
WAIVER  OF  TRIAL  BY  JURY.  (A.R.B.,  41-46.) 

As  throughout  its  brief,  appellee  ignores  the  effect 
of  unconstitutionality  of  Rule  38,  its  argument  being 
only  directed  to  the  question  of  abuse  of  discretion. 
Even  so,  it  is  unable  to  produce  any  authority  higher 
than  a  District  Court  opinion.  Appellee  also  ignores 
the  distraction  caused  Iw  the  removal  and  remand  pro- 
ceedings in  the  instant  case.  Again  we  consider  briefly 
the  cases  advanced  by  appellee : 

In  State  of  Delatvare  v.  Massachusetts  Bonding  ch 
Ins.  Co.,  3  F.R.D.  65,  the  only  excuse  advanced  was 
that  counsel  was  unfamiliar  with  the  rules.  On  re- 
hearing this  was  shown  to  be  false,  and  the  decision 
naturally  reversed.  (In  contrast,  the  affidavit  of  Mr. 
Johnson  in  the  instant  action  (Tr.  24)  stands  alone 
and  unchallenged  to  this  date.  Our  facts  are  there- 
fore like  those  of  the  original  decision,  not  the  rehear- 
ing.) The  Court  also  indicated  that  ''where  applica- 
tion for  jury  trial  under  Rule  39(b)  was  refused,  it 
appears  there  was  some  reason  for  the  denial  in  addi- 
tion to  the  waiver  by  failure  to  make  demand  pur- 
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suant  to  Rule  38(b)".  *  *  *  ''Kach  applioation  under 
Rule  39(b)  must  be  examined  in  the  lip:ht  of  the  par- 
ticular facts  of  the  case." 

In  MacDonald  v.  Central  V(^rmoi\t  Ry.,  Inc.,  31  Fed. 
Supp.  298,  the  claim  for  jury  was  made  "lonpr"  after 
time  had  expired.  The  words  italicized  by  appellee 
(A.R.B.,  bottom  p.  42)  emphasize  the  inapplicability 
of  the  holding'  as  here  the  /ipprllrc,  not  appellant, 
''invoked  the  jurisdiction  of  the  fedei-al  fourt".  fon- 
fusing  appellant  by  the  removal  and  ninniul  prn- 
ceedin,G:s. 

An  ironic  note  appears  in  the  refusal  of  the  district 
judsje  to  rule  on  whether  the  ri^or  of  Rule  38(b) 
could  l)e  relaxed,  the  Court  itself  beinp:  evidently 
unaware  of  Rule  39(b)  which  is  not  cited.  When  even 
the  Court  occasionally  overlooks  a  rule  liti^^ants 
should  not  be  deprived  of  fundamental  rig^hts  for 
similar  occasional  short-term  omissions. 

In  Krussman  v.  Omaha  Woo^mev  Life  /»<«.  Soc, 
2  F.R.D.  3,  no  affidavit  of  any  kind  was  filed,  and  the 
Court  therefore  had  nothins:  in  its  discretion  to  con- 
sider. Here  the  reverse  is  true,  there  is  no  coimter- 
affidavit  to  contradict  the  affidavit  filed  on  behalf  of 
appellant.  (Tr.  24.)  There  is  therefore  no  basis  on 
which  to  disregard  the  affidavit  and  deny  jury  trial. 

In  Anwld  V.  Chicago,  B.  d-  Q.  B.  Co.,  7  F.R.D.  ^^78. 
no  demand  for  jury  was  ever  made,  nor  was  the  failure 
to  do  so  ever  explained. 

Bowles  V.  Samonas,  1  F.R.D.  104,  typically  involved 
a  six-months-late  demand  made  four  days  before  the 
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trial  date.  Prejudice  to  Court  and  opponent  are 
obvious,  and  the  facts  completely  unlike  those  in  the 
instant  case. 

In  short,  the  decisions  in  the  cases  cited  by  appellee 
were  shaped  by  the  facts  of  the  individual  actions; 
facts  in  each  case  completely  different  from  those  of 
the  case  at  bar. 


VI.  ANSWERING  APPELLEE'S  CONTENTION  B  THAT  APPEL- 
LANT ACQUIESCED  IN  HER  DAY  IN  COURT  WITHOUT  A 
JURY.  (A.R.B.,  46-49.) 

Appellee's  citation  of  advisory  jury  cases  are  not  in 
point.  Nor  does  one  single  opinion  cited  involve  a 
demand  made  prior  to  trial.  Appellant's  rights  here, 
however,  were  preserved  by  motion  prior  to  setting, 
and  redress  is  properly  sought  by  this  appeal.  Baylis 
V.  Traveler's  Ins.  Co.,  113  U.S.  316,  28  L.Ed.  989; 
Ahhe  V.  New  York,  N.  H.  d  H.  R.  Co.,  171  F.  (2d) 
387;  Victor  Talking  Machine  Co.  v.  George,  105  F. 
(2d)  697,  699.  To  state  that  appellant  has  had  her 
''day  in  court"  is  to  reason  in  a  circle,  as  discussed 
supra  in  Section  II  of  this  brief. 


VIL  ANSWERING  APPELLEE'S  CONTENTION  C  THAT  THE 
AUTHORITIES  DO  NOT  SUPPORT  APPELLANT.  (A.R.B., 
50-52.) 

Appellant  cited  28  cases  in  her  opening  brief.  Appel- 
lee here  pretends  to  answer  but  6  of  them.  We  are 
satisfied  that  the  decisions  stand  for  the  propositions 
for  which  they  were  cited. 
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VIII.     CONCLUSION. 

In  conclusion  wo  refer  to  our  opening  brief  which 
clearly  outlines  the  issues  on  this  appeal  and  })riefly 
covers  the  pertinent  authorities.  Appellee  has  failed 
to  answer  it  in  a  brief  twice  as  long,  nor  even  t(» 
pretend  to  answer  the  constitutional  (|ucstion  ad- 
vanced. Comparison  of  the  facts  of  the  instant  case 
with  those  cited  by  appellee  on  the  issue  of  abuse  of 
discretion  serves  but  to  emphasize  the  abuse  that  here 
occurred.  The  Court  erred  in  denying  appellant's 
motions  and  judgment  should  be  reversed  and  trial 
by  jury  ordered. 

Dated,  San  Francisco,  California, 
October  17, 1951. 

Respectfully  submitted, 

J.  Edwaeid  Johnson, 

W.  Or.  Harmon, 
William  H.  Henderson, 
Robert  H.  Johnson, 

Attorneys  for  AppeUaiif. 
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JURISDICTIONAL  STATEMENT. 

This  is  an  appeal  from  an  order  of  the  United  States 
District  Court  for  the  Northern  District  of  California, 
hereinafter  called  "the  Court  below",  denyin.c:  apj^el- 
lant's  petition  for  a  writ  of  habeas  corpus.  (Tr.  25.) 
The  Court  below  had  jurisdiction  of  the  habeas  corpus 
proceedings  under  Title  28,  U.S.C.A.,  Sections  2241. 
2243  and  2255.  Jurisdiction  to  review  the  order  of 
the  Court  below  denying  the  petition  is  conferred 
upon  this  Honorable  Court  by  Title  28,  U.S.C.A., 
Section  2253. 


STATEMENT  OF  THE  CASE. 

This  is  the  second  petition  for  writ  of  habeas  corpus 
which  the  ajopellant  has  unsuccessfully  urged  in  the 
Court  below.  On  appeal  from  the  order  denying  the 
first  petition,  Dist.  Ct.  No.  29233-E,  this  Honorable 
Court  in  deciding  adversely  to  appellant  filed  the 
following  brief  opinion: 

''This  appeal  is  from  an  order  denying  a  peti- 
tion for  a  writ  of  habeas  corpus.  The  order  is 
affirmed.  See  United  States  v.  Waldon,  7  Cir., 
114  F.  2d  982;  Waldon  v.  United  States,  312  U.S. 
681;  Id.,  324  U.S.  847,  889;  Id.,  D.C.E.D.  111., 
84  F.  Supp.  449." 

Waldon  v.  Stvope,  184  F.  (2d)  185;  certiorari 
denied  340  U.S.  912. 

The  facts  leading  up  to  filing  of  these  petitions 
and  the  contentions  alleged  therein  are  substantially 
set  forth  in  the  memorandum  opinion  of  the  Trial 
Judge,  the  Honorable  Walter  C.  Lindley,  denying 
appellant's  motion  to  vacate  his  judgment  and  sen- 
tence. 

Waldon  v.    United  States    (E.   Dist.   111.),   84 
Fed.  Supp.  449. 

When  the  appellant,  an  inmate  of  the  United  States 
Penitentiary  at  Alcatraz,  California,  filed  the  instant 
fjetition  for  writ  of  habeas  corpus  (Tr.  1-24)  the 
Court  below  summarily  entered  the  following  order 
denying  the  said  petition: 

''Petitioner  having  filed  his  petition  for  Writ 
of  Habeas  Corpus  in  the  above  entitled  Court 
and  the  moving  papers  have  been  considered, 
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Tt  is  orherff)  tliat  the  Writ  of  Habeas  Corpus 
be,  and  the  same  is  boreby  denied. 

Dated:     May  11,  1951. 

George  H.  Harrik, 
United  States  Distrirt  .Indite. 
Waldon  v.  United  States,  84  F.  Siipp.  449; 
Redmon  v.  Squire,  162  F.  (2d)  195; 
Waldon  v.  Swope,  29233-E  (Nov.  23,  1949)." 
(Tr.  25.) 

From  this  order  appellant  now  appeals  to  this  Honor- 
able Court.  (Tr.  26.) 


ISSUES. 

The  issues  involved  herein,  as  likewise  involved  in 
the  original  appeal,  may,  in  substance,  be  stated  as 
follows : 

Is  the  appellant  entitled  to  relief  by  habeas  corpus 
because 

1.  women  were  excluded  from  the  trial  jury 
panel,  whose  members  convicted  him  in  the  East- 
ern District  of  Illinois  in  February  of  1940? 

and  because 

2.  he  was  sentenced  to  fine  and  imprisonment 
under  authority  of  a  statute  where  only  imprison- 
ment was  permitted  and  such  fine  was  partially 
paid  by  distraint  of  his  personal  ])roperty  before 
judgment  was  corrected  in  his  absence  to  elimi- 
nate the  fine? 


ARGUMENT. 

Inasmuch  as  the  exact  issues  raised  by  the  appellant 
in  our  case  at  bar  were  decided  adversely  to  him  in 
the  decision  of  this  Honorable  Court  in  Waldon  v. 
Swope,  supra,  appellee  will  rely  solely  upon  this  de- 
cision and  the  authorities  stated  therein  as  his  sole 
argument  in  this  appeal. 


CONCLUSION. 

In  view  of  the  foregoing,  it  is  respectfully  urged 
that  the  decision  of  the  Court  below  is  correct  and 
should  be  affirmed. 

Dated,  San  Francisco,  California, 
August  24, 1951. 

Chauncet  Tramutolo, 

United  States  Attorney, 

Joseph  Karesh, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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